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THE NEW SPECIFIC RELIEF ACT^. 

By 

B. SiVARAMAYYA, University of Delhi. 

The Specific Relief Act, (XLVII of 1963), replaced the Specific Relief Act, 
1877, with effect from the ist March, 1964. Act I of 1877 was justly regarded as 
an inelegant piece of legislation jn the Anglo-Indian codification. The content 
’and language of some of its provisions were subjected to severe criticism by Pollock 
and Mulla. Pursuant to the recommendations of the Lajv Commission in their 
Ninth Report, the new Act was passed. However, the Parliament did not adopt 
the recommendations of the Commission in tolo. On two important matters, namely, 
the recommendations pertaining to section 9 of the old Act and on the enlargement 
of the scope of the deelaratory decrees, the suggestions of the Commission were not 
adhered to. 

The present Act achieves considerable reduction in size ; whereas the former 
Act contained 58® sections, the new one contains only 44 sections. Sections 5, 6, 
27-A, 28, 32, 33, 36 and the obsolete sections dealing with orders byway of Manda- 
mus (sections 45 to 51) under the previous Act have been omitted. In conformity 
with the general principle follo^ved by the Commission all the Illustrations to the 
sections have been deleted®. Beyond this the reduction in size is only superficial 
for the import of sections 13 to 17, with necessary changes had been squeezed into 
a single section^ and sections 31 and 34 of the old Act have clubbed together. 

Section 4 lays down that specific relief can be granted only for the purpose of 
enforcing individual civil rights and not for the mere purpose of enforcing a penal law. 
This modified language seeks to meet the criticism of Pollock and Mulla on the 
old provision*!. 

Recovery of immovable property. 

The summary remedy in cases of forcible dispossession of immovable property 
(otherwise than in due course of law) had been dealt with in section 6 of the new: 
Act. The provision under the old Act® bristled with controversies, the important 
one being, where a person not having title to the property was dispossessed, if he 
could maintain a suit forrecovery of possession on the strength of his anterior posses- 
sion, after six months (the period of limitation prescribed in the section), or whether 
the section should be deemed to have barred his remedy. To take the illustration 
given in Pollock and Mulla A alleging that he had been in quiet and undisturbed 
possession of certain land for eleven years and six months and that he, was forcibly 
ousted from possession by B, who never had any title at all, sues B, 8 months after 
the date of dispossession for possession. In such a case the Allahabad ®, Madras®, 

1 . Unless otherwise stated the reference is to sections under the new Act (XLVII of 1963). 

, 2. Inclusive of section 27-A. 

' !3. ' At para. 8 of the Ninth Report of the Law Commission it was observed “We are of the vietv, 
hovvever, thatthc Illustrations have not on the whole, ser\’ed to clarify the provisions of the Act. Some 
of the Illustrations arc not warranted by tiie terms of the -.clevant sections ; others have tended to pre- 
vent the development of equitable jurisprudence. ” 

4. Section 12 of the Act (XLVII of 1963). 

> 5. Referring to section 7 ofthe Specific Relief Act, 1877, Pollock & Mulla observe : “ section 7 is 

a negative statement ofthe principle more clearly expressed by saying that, specific relief being a civil 

remedy, the plaintiff must show some individual right to it in every case ” cited in the 14th 

para, of the Ninth Report of the Law Commission. 

6. Section 9 of the Act I of 1877. 

7. Indian Contract and Specific Relief Acts, p. 753, Ed. VII. 

8. Ahmad Khan v. Ajudhia henduj I.L.R. 13 All. 537. 

9. JVararan v. Dharmachar, I.L.R. 26 Mad, 514 : 13 M.L.J. 146 ; Narajartoppa v. Hamimanihappa, 
A.I.R. 1932 'Mad. 32. 

SJ— 5 
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Bombay^®, Nagpur**, Lahore**, and the Patna** High Courts were of the vie\\ 
that his remedy to bring a fresh action was not barred But the Calcutta High 
Court was of the view** that the section operated as a bar to his bringing an action 
relying on his anterior possession only, after the lapse of -sue months The learned 
Law Commissioners in their Report (Dr Sen Gupta dissenting) suggested the 
omission of the section stating that the section had not serted its purpose** How- 
e%er the Joint Committee of the Parliament did not accept this recommendation 
and suggested that the section be retained It may be noted that in view of Item 
64 of the Schedule of the Indian Lamitatioo Act 1963, the view taken by the majority 
of High Courts, on the controversv referred to above, now prevails*® a 

This apart, the p’-c^ent enactment has done little to set at rest otlier controver- 
sies that emerged from the language of the section , ctz (i) Does the v\ord im- 
movable property in the section include incorporeal rights^ (2) Can a co-ouncr 
who had been ousted from joint possession sue under the Act for the possession 
of his share’ (3) Gan a landlord bring a suit if the tenant is dispossessed’ 

In Fadti Jhala v Gout Mohan Jkala^* Petlicram, C J , observed “ I am of the 
opinion that the whole of section 9 is repugnant to the idea that immovable property 
in the! seehon inchidcc an incorporeal t ighf such as of fishing in waters belonging to 
another” A contrary vie\' v\ as expressed by the Bombay and Madras High Courts 
Sargent, G J in Bhundal Panda v Pandel Pos PaltF’’, stated “ Had it been the 
intention of the Legislature to exclude incorporeal rights, we might expect, that it 
should have been done m express terms or by confining the operation of the section 
to ‘tangible immoveable p"operty‘ as done lA section 145 of the Criminal Pro- 
cedure Code of 1882 The hladras High Court also m Krukna v Akthnenda**, 
discussmg the question whether right of ferry was immovable property, observed 
that there was neither special definition of immovable property nor other indication 
of an intention to restrict the summary remedy to tangible p-opert) 

The Calcutta High Court in Han ,\orain v Elmjan^*, and the Madras High 
Court m Para Kcothm v Para Kulla Terda*®, were of the view that a Court ****°«f 
section 9 of the Act I of 1877 had no jurisdiction to decree joint possession The 
Patna, High Court followed the,, above view ui Tella^i Sannaja s S^ayajuht 
Ramesham^^ On the other hand, the Allahabad High Court in Ballabh Das v. 
Gaur Das*^ was of the view that the section did not refer to exclusive possession 
and that a person in joint possession, if dispossessed, could maintain a suit The 
Nagpur**, the Lahore** and the Rryasthan** High Courts held the latter view 


10 Prrm Raj y^oTctt^Shica 1 LJl 6 Bora 215 (Fb) f t 

11 Perra!il\ BhajaX^liAIK 1937 May 281 r 

12 D^iPrakat*i* £ Sana Alai A IJt 1935 Lah 241 »• 

"IS 'ShivSaranv SuUfliRa.xMR J937Fat 418 

”14 Ai.aCkand\ Faiv hiram ILR 26Cal 579 
15 5'^psr3 16 oflhe Vnlh Repo 1 of 111' LswCjmmujion— hereinafter cited as Report 

15 a TJnd-r Item 61 ofthe Schedule of Ihe Indian Liicitatioa Act, 1963 a period of tweKe 
yean had l>-en prescrib-d ai Jimitatm For px^ion of unniwxable p-openy based on previous 
possession andnotoa tit?c, when the plaintiff *tbtle tn posststoa of the property had been dis- 
possessed ’ 

16 I L R. 19 Cal 544 (F B ) at p M7 

17 ILR 12 Bo-a 221 at 224 * 

18 ILR 13 Mad 54 

19 (1914) J9 CtV V -120 

20 (1916) 29 MLJ 760 

21 A.1R 1910 Pat 193 

22 A.IR 1940 All 261 

23 AIR. 1922 Nag 115 

24 AIR 101 PR 1919 - 

25 1961 Raj L.\V 636 
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On the third question in Ratan Lai v. Amar Singh~^, Kemp, Ag. GJ., ^vas of 
the view that possession in the section was not confined to actual physical possession. 
Itjwas held that the landlord if he desired to sue immediately, he could sue in the 
name of the tenant and in his own name in case of an injury to the reversion. But 
the Madras High Court in Veeraswami Mudali v. Venkatachala Mudali^’’ after a 
review of cases and following the Full Bench decision of the Allahabad High Court 
in Sita Ram v. Ram Lall^^, held that when the tenant in possession was evicted the 
landlord could not maintain a suit as he (the landlord) was not entitled to acutal 
possession. The Allahabad High Court in Jadunath Singh v. Bisunath Singk^^, 
the Patna High Court in Seilesh Kumar v. Rama Devi^°, the Pepsu High Court in 
Govind Ram v. Mt. Mewa^^, held that the landlord could maintain a suit, where the 
tenant had been dispossessed. The decision in Sita Ram v. Ram Lal^^, was distin- 
guished on the narrow ground that it was not a case under the Specific Relief Act. 

Specific Delivery of Movable Property. 

Under the Specific Relief Act, a remedy by way of specific delivery of movable 
property could be obtained by a person entitled to immediate possession as against a 
person holding possession not as an owner in the follo^ving instances : (i) Where 
the defendant holds the article as the agent or trustee of the claimant ; (2) Where 
compensation in money rvould not afford the claimant adequate relief for the loss 
of the thing claimed ; (2) When it would be extremely difficult to ascertain the 
actual damage caused by its loss ; (4) When the possession of the thing had been 
wronglfully transferred from the claimant*®. 

In one direction the new provision is an improvement over the former provi- 
sion. It may be recalled that a Full Bench of the Madras High Court in Venkata- 
Subba Rao v. The Asiatic Steam Navigation Co.*^, held that it ^vas necessary for the plain- 
tiff to allege and prove the circumstances rvhich entitle him to the specific delivery 
of property under section 1 1 of the Act I of 1877. Pollock and Mulla took excep- 
tion to the view. Under section 8 of the new Act, in cases (i) and (4) above the 
burden would be on the plaintiff to establish the fiduciary relationship and the wrong- 
ful transfer of possession, whereas in cases falling under (2) and (3) it would be for 
the defendant to establish that a particular article is an ordinary article of commerce 
or that damages are ascertainable. 

Specific Performance. 

Under the former Act**, specific preformance may in the discretion of the Court 
be enforced “ when it is probable that pecuniary compensation cannot be got for 
the non-performance of the act agreed to be done.” This clause %vas omitted as 
being inconsistent with the basic principles of the Court of Equity*®. A striking 
feature of section 10 of the present Act dealing with contracts which can be enforced 
specifically is that it provides two exceptions to the general principles that a con- 
tract to transfer movable property can be relieved by damages. The first is where 
the property is not an ordinary article of commerce, or is of special value or interest 
to the plaintiff or consists of goods which are not easily obtainable in the market, and 
secondly, where property is held by the defendant as an agent or trustee of the 
plaintiff. 


26. A.I.R. 1929 Bom. 467. 

27. 50 M.L.J. 102 : A.I.R. I926;Mad. 8. 

28. (1896) I.L.R. 18 .All. 440 (F.B.). 

^ 29. (1950) All L.J. 288. 

' 30. A.I.R. 1952 Pat. 339. 

31. A.I.R. 1953 Pepsu 189. 

32. I.L.R. 18 All. 440 (F.B.). 

33. Section 8 of the SpeciOc Relief Act, 1963, corresponding to section 11 of the SpccificRclicf 
Act, 1877. 

34. (1916) I.L.R. 39 Mad. 1 : 29M.L.J. 342 (F.B.). 

35. Section 12 Cl. (d) of the Act I of 1877. 

36. Stc para, 22 of the Report. 
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Sptctfie Performance of a Part of a Contract 

Section 12 of the present Act deals with specific perfonnancc ofapart of aeon 
tract One of the unsatisfactory features of the old Act related to the position inhere 
a person u as unable to perform the whole of the contract and the part that could not 
be perfbrmed (a) formed a considerable part of the svhole, or {b) did not admit of 
compensation in monc> In such cases the non-dcfauIting party was entitled to 
enforce the contract, if only he relinquished all further claims for compensation 
TTius if A contracted to sell hundred bighas of land to B but was m a position to 
convey only fifty bighas, B was entitled to specific performance only if he relinquish- 
ed all claims for further compensation In cases falling under clause (a^ above 
it is inequitable to deny compensation for the part that cannot be performed 
Section 12 now provides for compensation n such cases Where the part that 
cannot be performed docs not permit of compensation, no question of abatement of 
consideration arises 

The rights of purchasers and lessees of immovable property ivith defective 
title havT b«n dealt with m section 13 A conspicuous feature of the amended 
law IS that these remedies are aratlablc not only in cases of defective title but also 
in cases of total absence of title The scope of these provisions has been extended 
to ‘ale and hire of movable properties mjlatis mutandis*^ Keeping m view the 
observations of Das, J , in ,v A L irorir**, it has been made clear 

that section 13 (a) is applicable only to executory contracts 

Section 14 of the Act dealing wiili contracts which will not be enforced 
specifically reflects considerable change PollocJc and MuUa criticised the former pro- 
vuion**on theground that thesection and Jltustraiions “ do not more clearl) distm 
guish cases where there is a contract binding in law and enforceable, only not by 
specific performance, from those where there is no contract at all” Tlie present 
section obviates this criticism The other cliangcsm the section are (0) acontract 
the perfomunce of which involves the performance of continuous duty ichteh the 
Court eennot supervue*^, will not be enforced specifically It may be recalled that 

f ireviously a contract for the performance of a continuous duty extending over a 
onger period than three years was not enforceable specifically (i) Specific excep- 
tion has been provided to the general rule that a contract to lend money or exe- 
cute a mortgage will not be enforced specifically** Ako contracts to take up and 
pay for debmtures of a company**, and suits for execution of a formal deed of part- 
nership (the parties having commenced the business)**, and the purclu^ of a share 
ofa partner in a firm** have been rendered specifically enforceable (e) Contracts 
for construction of any building or the execution of any work on land are enforceable 
specifically subject to the fulfilment of certain conditions** 

The provision relating to discretion in enforcing specific performance, that 
IS section 20, clarifies the law as it stood before The ambit of the term “ unfair 
advantage ” have been clearly delineated It has been made explicit that “ un- 
fair advantage” need not necessarily be of such a nature as to render the contract 
voidable The Explanation to the section states that mere inadequacy of considera- 
tion, or the mere fact that the contract is onerous or improvident will not be deemed 
to constitute “ unfair advantage ” or ” hardship "within themeaning of the clause 


37 Section 13 (2} oftheSpeciricReliefAcf, I9(t3 

38 A.IR 1932 Pat 392 01-409 

39 Section 2! of the Speafle Relief Ad 1877 

40 FDl1oeksndMulla,/f:AonC<nirorlca^i^kcn/ieJ2rf«/4cl,p 790, Ed 8 

41 Espbasts added 

42 Sedion 13 (a) {1} oflhe Specific Relief Act. 150 

43 Section 13 f«) (2) of the Specific Relief Act l^O 

44 Section IS (4) (1) of the Specific Relief Act, 1*10 

45 Section 13 (4) (2) of the Specific Relief Act. 1963, 

46 S«tion 13 CO of the Specific Relief Act, 1963 
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Further it has been, laid doTOi that “ hardship on the defendant ” -will have to be 
determined with reference to circumstances existing at the tirhe of tlie contract. 

Mulmlity. 

Want of mutuality as a defence in a suit for specific performance, formerly’ 
gave rise to much divergence of judicial opinion. Witley Stokes in his Anglo- 
Indian Codes was of the view that the defence ^vas not available under Indian Law 
in a suit for specific performance. ^ ® However, the observations of the Privy Council 
in Mir Sarwdrjan v. Fdkhmddin^^, pointed out a different conclusion. There the 
guardian of a minor entered into a contract for the purchase of immovable pro- 
perty. The suit was instituted for the specific performance of the contract against 
the vendor. Their Lordships were of the view that it was not within the power of 
the guardian to enter into the contract and proceeded to state : “ they are further 
of opinion that as the minor in the present case was not bound by the contract there 
ivas no mutuality, and that the minor who has now reached his majority cannot 
obtain specific performance of the contract.”®" 

The above observation of their Lordships marks the foundation of the doctrine 
in India. By a long catena of decisions the doctrine had been applied even to con- 
tracts for sale of immovable property by the guardians. But the Privy Council 
in Subramanyam v. Subbarao^\ upheld a contract of sale executed by a guadian of a 
minor (for the purpose of discharging debts binding on the minor) and allowed tlie 
defence of part performance set up by the buyer. After this decision the Indian 
Courts differed vvddely in their views as to the applicability and the extent of appli- 
cability of the docti'ine of mutuality to contracts for sale of immoveable properly 
entered into by guardians of minors®®. These controversies have now been set at 
rest and mutuality is no longer a defence in suit for specific performance. Section 
20 (4) lays down : “ The Court shall not refuse to any party specific perfomance 
of the contract merely on the ground that the contract is not enforceable at the 
instance of the other party”.®" 

Personal bars to the grant of specific relief have been modified in the light of 
decided cases. In Shish v, BaiiamalP* upholding the dismissal of a suit for 
specific performance of a compromise the Privy Council stated : “ The conduct 
of Krishna vv^as at variance with and amounted to a subversion of, the relation 
intended to be established by the compromsie.” The wording of section 16 (6) 
incorporates this, principle substantially®®. In consonance with the decision of the 
Privy Council in Ardeshir H. Mama v. Flora Sasson^^, it has been now expressly 
stated that the plaintiff should aver and prove that he is ready and willing to per- 
form the contract ; otherwise he is not entitled to specific preformance. Where 
the parties are at variance as to the consideration in a contract for sale, what should 
be the nature of the pleading ? Formerly on this question the High Courts differed. 
Following the view taken by the Madras High Court, it has now been laid down in 
Explanation (2) to clause (c) of section 16 :®® “ The plaintiff must aver performance 
of, or readiness and willingness to perform the contract according to its true construc- 
tion”. 


47. Explanation 2 to section 20 of the Specific Relief Act, 1963. 

48. Anglo-Indian Codes, Vol. I, p. 939. 

49. L.R. 39 I.A. 1 : 21. M.L.J. 1156. 

50. Ibid at p. 6. 

•> 51. L.R. 75 I.A. 115 ; I.L.R. (1949) Mad. 141 : (1948) 2 M.L.J. 22. : A.I.R. 1948 P.G. 95. 

52. For a detailed discussion of the topic see Prof. G.C.V. Subba Rao’s Principles of Equity, 
p. 515, Ed. 1. 

53. Section 20 (4) of the Specific Relief Act, 1963. 

54. 31 Cal. 584. 

55. Section 16 (i) of the Specific Relief Act, 1963. 

56. L.R. 56 I.A. 360. 

57. See Para. 61 of the Report. , 

58. Section 16 Cl. (c), (2) of the Specific Relief Act, 1963. - 
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Section 22 of the Act tvhich has been ncs^ly introduced, has also a bearing on 
the law of pleadings Under this section any person suing for specific performance 
roa> ask for (a) possession, or partition and separate possession of property in addi- 
tion to specific performance (6) any olherrelieftov.hich he may be entitled including 
the refund of any earnest money or deposit in ca«c Ins claim for specific perfor- 
mance is refu*cd But such relief should be specifically claimed and it is open to the 
Court at any sla^e of tkt pioeeedtng, to allow the amendment of the plaint 

Declaratory Decrees 

The ab»ence of any change in the law relating to declaratory decrcas constitutes 
an unsatisfactory feature of the revision of the Act On this important aspect of 
specific relief Parliament did not implement the recommendation of the Law Commis- 
sion Modem Legal systems reflect an awareness to exploit the potentialities of 
declaratory relief Lord Denning obsened *• “Just as pick and shovel is 
no longer suitable for the winnmg of coal, so also the procedure of mandamus, eeriio- 
rari and actions on the ease are not suitable for winnmg of freedom in the new age 
They must be replaced by new and uptodate machinery, by declarations, injunctions, 
and actions for neghgnecc ” Dr Zamirmlitsleamcdviork*® points out the following 
advantages of declaratory judgment over eertioran and prohibition 

(r) Declaratory relief may be granted m respect of judicial as well as non- 
judicial decisions , 

(2) It is available against statutory as v%eU as non siatuwy bodies , 

(3) It may issue in respect of judgments of superior Courts , 

(4) It may be utilized to remove doubts as to the validity o meaning of a 
decision , 

(5) It may be used so as to substitute the decision of the High Court for that 
of a tribunal , 

(6) It can be granted in combination with some other relief, 

(7) It IS comparatively free from procedural technicalities 

The Law Commission too in its Report envisaged the extension of the scope 
of the declaratory relief The important recommendnlions were** 

ft) The deletion of the Proviso to section 42 of the Specific Relief Act, 1877, 
but making the provision subject to Order 1 1, mice, of the Civil Procedure Code , 

(a) To omit the v>ords “as to any property” occurring in the section 
Such nheration enables the grant of relief in cases of pecuniary and contractual 
rights , 

(3) To extend the scope of the relief to declarations as to the unconstitution- 
alily of the statutes 

It IS to be regretted that the Parliament, v%hilc rejecting the suggestion to cri 
large the scope of the remedy, did not even consider fit to clarify and revise the pro- 
\ ision in Its exutmg ambit Thus there is a serious divergence of opinion betv\een 
the Madras** and Allaliabad High Courts** on the one hand and other High 
Courts** on the other hand, v^hether the provision is exhaustive as to the circum 
stances under v\hich declaratory relief could be granted in India Also the re- 


£9 Freedom Under the Law p 12C Fd 1 

CO DalaaSefy j^JgTKOit pp 106 CO 172 

Of Fuss 92 to df cftlie VIntfa Report of tbe Law Commission 

C2 Ra/TiaeJtmdra v S OS^ I L.R 39 Mad. £06 , RanotruSod v fiarer^sna IXJL 39 Mad BO , 
Andhra v Dtirga {19ol) 1 M LJ 518 A IJt 19al Mad 870 

63 Allahabad Hiyh CcFurt m U/ llassem v Cajadhor, AIR 1937 All £85 , Sn Knihna v 
AIR 1933 All 483 

G4 Kulort Lei v lUi A IJt l*b2 Pniii ’87 , Aer««a Pja.ei \ hi en Irtn (d Sutl Ce , 
A I R 1953 Cal ©15 A!*o 54 Bom 676 
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quiremcnts of further relief under the Proviso to the section gives rise to considerable 
litigation. Tlie Legislature did not even seem to have adverted to the observation 
of Pollock and Mulla “ The persistent though mostly futile attempts to evade 
the important Proviso to scefion 42, for the purpose of obtaining in effect the benefit 
of substantive decree without paying the proper Court-fee for it, seem to point out to 
a need for more explicit and stringent wording”. 

Minors’ Contracts. 

Section 33 of the Act lays down the equitable principle which empowers the 
Court, on adjudging the cancellation of an instrument, to order the party to tvhom the 
relief is granted to restore the property, as far as may be, and to make compensation 
to the other party. Formerly the question arose in an acute form ; where a minor 
defendant fraudulently represents that he is a major, and enters into a contract^ 
and subsequently seeks to avoid the contract ; can he be asked to repay the benefit 
he had received under a void contract ? A Full Bench of the Lahore High Court 
in Khan Gid v. Lakha Singh^^, held that it was open to a Court to restore the status 
qiio ante between the' parties, and the minor defendant could be required to I'eturn 
the benefit under the contract. It was further held that the principle laid down by 
Lord Sumner in Leslie v. Sheil^’’ “ restitution stops where repayment begins ” was 
inapplicable in India as the word “compensation” occurring in section 41 of the 
Specific Relief Act, 1877, was wider than restitution. On the other hand the Alla- 
habad High Court in Ajudhia Prasad v. Chandan Lal^^, was of the view that it was not 
open to a Court to grant a relief other than restitution, like the passing of a money 
decree, as it ^vould “ tantamount to enforcing the minor’s pecuniary liability 
under a void contract ”. This view was shared by the Nagpur High Court also in; 
Tikki Lai v. Kowalchan^^, and the Andhra High Court in Latharao v. BhimayyaP^. 
Pollock and Mulla preferred the view taken by the Lahore High Court. It has 
now been made clear under section 33 (2) (f>) that %vhcre a defendant sets up 
minority or insanity as defence, the Court may require him to restore, so far as may 
be, the benefit he or his estate has received. 

Injunctions. 

Barring alterations of a minor character the law relating to injuctions stands 
as before. On the question of enforcement of negative covenants in contracts of 
service by means of injunctions, the Law Commission adopted an orthodox approach. 

It may be recalled that in Lumley v. Wagner''^, Miss Wagner agreed that she 
would sing in Lumley’s theatre for a certain period and tliat she would not sing any- 
where else during that period. After a quarrel with Lumley she refused to sing 
in Lumley’s theatre and stated that she would sing in Gye’s theatre. The Court 
held that although it would not enforce the affirmative part of the contract, it would 
issue an injunction to prevent the breach of negative stipulation. It was further 
stated that even in the absence of an express negative stipulation the Court would 
infer one. 

Stevens pointed out the followng objections to the doctrine: (i) The 
impossibility of continual supervision by the Court ; (2) The invidiousness of keeping 
persons tied' to each other in business relations when the tic has become odious ; 
(3) The undesirability of turning a contract of service into a servitude. Justice 
Holmes in Rice v. D’Arville’’’^, said that he failed to understand \vhy, “if equitable 


65. Indian Contract and Specific Relief Acts, p. 737, Ed., VIII. 

66. A.I.R. 1928 Lahore 60. 

67. (1914) 3 K.B. 607. 

68. A.I.R. 1937 All. 608. 

69. :2 1940 Nag. 632 

70. (1956) An.W.R. 535 : A.I.R. 1956 Andhra 182 at 187. 

71. Indian Contract and Specific Relief Acts, p. 77, Ed. VIII. _ . 

72. 42 E.R. 687. ~ 

73. G Cornell Law Qtiarlerly,2ii . Cited in Hanbury’sModfrnEjaityjp. 571, Ed, VIII ' , 

74. Mass. Suffolk Equity Session, September 29, 1894. Cited in 8 Harvard Law Review, p. 1 72' 
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remedy could be given for the purptse of making an artist to keep Ins contract, 
the usual remedy should not be given and the whole of it” 

In a subsequent decision of the Court of Appeal m U'^ilu,ciod CAertical Cempanj v. 
Hardman'’^ Lindley, L J , expressed the view that Lvmltj v U'esrur^* was an ” ano- 
maly ” and It would 1 m very dangerous to extend il 

Despite these weighty objections the Law Commission preferred the continu- 
ance of the doctrine in Lumley v Wagnet'’* A more satisfactory conclusion would 
have been arrived at if the Commission approached the problem from sociological 
perspective whether it resulted in the retention or rejection of the doctrine 
Perhaps in inan> situations the *‘ white collared ” workers and the professional 
arti'ics will feel the brunrof the doctrine When the sanctity of a contract had 
been given the go-by m the Indian law in manj cases ?n adherance to it m contracts 
rchtmg to pcnonal service /aife to convince 

In sura It may be «aid that despite many improvements in sub«tancc and in 
detail aclucvcd by the new Act it is unsatisfactory m three respects viz , the posses- 
sory remedy in relation to immovable property, declaratory decrees and tlje 
enforcement of a contract for personal service bj an injunction 


7j UR (1691) 2 Ch 416 at 428. 
76 42 E.R. 687 
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THE SUPREME COURT OF INDIA'. 

Preseot;— K, SUBBA Rao, J. C. Shah AND S. M. Sikri,JJ. 
-Commissioner of Income-tax, Madras .. .. Appellant* ' ^ 

V. . 

The Kumbakonam Mutual Benefit Fund, Ltd. • . . Respondent. 

Income-tax Act {XI, of 1922), «c(ionj 3, 10, 66 — Income — Mutuality— Be-ief it Fund— Deposits -and 
'loans restricted to members — Membership not restricted to depositors or borrowers — Participation of all members 
in Fund’s surplus receipts — Surplus, whether taxable income. 

Practice — High Court — Costs of Reference — Institution free deposited by assessee — Refund, whether, can be 
ordered. • ' 

A Mutual Benefit Fund, incoirorated under the Companies Act of 1882, .limited by shares, 
parried on business in banking restricted to its shareholders. Jtecurring deposits were obtained from 
.members and returned tvith interest. Loans were advanced to members only. Out of the interest 
realized by thc,Fund pn the loans which constitute the main income, interest on the recurring deposits 
.are paid, and also the other outgoings and expenses’ of management, and the balance is divided anio'ng 
ihe members pro rata according to their share-holdings after making provision for reserves etc. The 
sharehoIdcrsWho are entitled to participate in the profits need not have' either taken loans or hav'e 
made recurring deposits. The Income-tax Officer held that the entire surplus 6'f the Fund was 
assessable as that of a banking concern under section 10 of the Income-tax .Act. This was confirmed 
■by the Appellate Assistant Commissioner and the Tribunal in appeal. The High Court, on . Refe- 
rence, applied Style’s Case (188^ L.R. 14 A.C.,381, and held that the income was not assessable. 
•On appeal under a certificate of fitness, ,, , 

Held : The essence of mutuality lies in the return of what one has contributed to a common fund. 
All the contributors to a common fund must be entitled to participate in the surplus and all the parti- 
cipators in the surplus must be contributors to the common fund ; in other words there must be 
•complete indentity between the cont.ibutors and the partidpatcrs.The profits of such an' association 
will not he assessable to tax. But if profits are distributed to shareholders as shareholders the principle 
■ of mutuality is not satisfied. 

A shareholder in the assessee company is entitled to participate in the profits without 
•contributing to the funds of the company by taking loans. He isjentitled to receive bis dividend as 
long as he holds a share. He has not to fulfil any other condition. His position is no way different 
•from a shareholder in a banking company, limited by shares. Indeed the position of the assessee is 
mot different from an ordinaty bank except that it lends money to ahd receives deposits from its 
•shareholders. This does not by itself make its income any the less income from ' business svithin 
■section 10 of the Act. • ■ .t; - 

The High Court has no power to direct a refund of the institution fee deposited in the 
Reference. But the High Court can, if they so deem fit in a particular case, assess the costs, in 
•.such a manner as to include the sura of Rs. 100 deposited as Reference fee. 

Appeals from the Judgment and Order dated 20th October, 1960 of the Madras 
High Court in Case Referred No. 78 of 1956. 

K. N. Rajagopal Sastri, Senior Advocate {R. N. Sachthey, Advocate, with him), 
■for Appellant. ■ , 

R. Kesava Iyengar, Senior Advocate (Af. S. /C Iyengar and Krishna Pillai, 
Advocates, with him), for Repondent. 

The Judgment of the Court was delivered by 

Sikri,J. — The respondent, the Kumbakonam Mutual Benefit Fund Ltd., 
Ihereinafter referred to as the assessee, is a company incorporated under the Indian 
-Companies Act, 1882, limited by shares. Since 1938, the nominal capital of the 
.assessee is Rs. 33,00,000 divided into shares of Re. 1 each. It carries on banking 
business restricted to its shareholders, i.e., the shareholders are entitled to partici- 
pate in the various recurring deposit schemes of the assessee or to obtain loans on 
-security. The Statement of the Case describes the working of the assessee thus : 

Recurring deposits are obtained from members for fixed amounts to be contributed monthly 
by, them for a fixed number of months as stipulated at the end of which a fixed amount is returned 
to them according to published tables. The amount so returned will cover the compound interest 
•of the period. These recurring deposits constitute the main source of funds of the assessee for 
•advancing loans. Such loans are restricted only to members, who have, however, to offer substantial 
-•security, therefor, by way of either the paid-up value of their recurring deposits, if any, or imrrio- 
vable properties, within the Tanjore-District;— —— — ■•- • — — - ■ — 

-• C.As.'Nos. '637 ‘to 644of 1963. ’ ' ' ' ■ ' ' 7tli May; 1964. 

s c -J— 61 
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Out of the intCTtst realised hy the assessee cm the loans tvhich honsutute its mam mcome in- 
terest on the recurring deposits aforesaid are paid as also all the other outgoings and expenses of 
management and the balance is divided among the members jro roto acrording to their share- 
holdings after makmgproMSion for reserves, etc, as required by the Memorandum of Articles afore- 
said. The shareholders who are thus entitled to participate m the profits ne^ not have either 
taken loans or have made recumng deposits ” 

The Income-tax Officer assessed ihe entire profits for eight years from 1946-47 
to 1953-54 In a detailed and closely reasoned order, dated 29tb February, 1952, 
which IS part of the Statement of the Case, passed in respect of the assessment jear 
1947 48, the Income tax Officer held that AViv York Life Assurance Company 
Styles^, did not apply to the facts of this case He distinguished 5o/w Case^ 
thus 

'‘Whereas the Neiv York Life Assurance Company paid toils members whatit had saved, Ihe 
assessee fund pays to us members what it has earned A shareholder in the New York Life Assurance- 
Company did not get teck anything more than what he contributed, a shareholder of the Kumba- 
konam Mutual Benefit Fund does on the other hand get more than what he contributes 
A fixed depositor gets back on maturity of the deposit not only the amount he deposited but also 
the interest thereon Arecuriingdeposiiorwhopays,saya nipeecachmonthfor cight>-Stxmonths 
does not get back Rs 86 only, or something less, but Rs 100, the balance of Rs 14 represenUng the 
interest on his deposit \Vhat is returned to him is not a mere refund and there u no question here,, 
as in the case of the New York Life Assurance Company, of his contributing money for a corrmon 
purpose and getting back that much of his contribution as is not required for the common purpose 
From the point of view of the individual member, an investment in the assessee fundisjustlikeany 
otherjaoatjve lovestaientandhaprimaryobjert ininveslinghismoBO' withthefundis the income 
which comes to him in the guise of interest or dividend 

Relying on Rowlatt, J’s, ob$er\'auons m 77joniar v. Jiiclmd E\ans Co ,Ltd * that 
*jt does not comeback to them as purchasers, or customers, it comes back lo them as shareholders- 
upon ^eir shares' 

the Incoroe-txx Officer held that 

“the profits made by the fund belong to them as shareholders and not as borrow-ers from 
the fund or in the capacity of individuals wbo have m any way utilised the facilities afforded by the 
Fund 

He further held that 

“ there should firstly be a common fund and then it must be proved that the contributors: 
to this comman fund and (he participators in the surplus are one and the tame As fv as I can 
see, there is no common fund in this case The mcome of the assessee is derived from interest on. 
loans lent to its rambers, interest on Covemmeot securities, rents from property, etc, and it is 
distnbuted to the m"mbTS Cl her in the shape of guaran'ced ujtfTest or divid-nds or both As 
far as the alleg-dly " mutual ” transactions of the assessee are concerned, the contnbutors to the 
mcome of the company are those members who have borrowed from the assessee and paid interest 
on their bonxiwinjs If the requirement of the complete ideniity between contnbutors and parti 
apators were to be satisfied, then the above contributors should also be entitled to pariiapate 
in the profits *’ 

He further pointed out that a shareholder may not hold any depos’t with thr 
fund and may not utilise the borrowing facilities afforded bj the fund but may be 
content to rccciw such dividend as is dedared. 

The AppefCitc Assistant Cbmroissibncr, on appeaf, upfieftf tfic order of the 
Income-tax Officer It was urged before him, inter a'la that the decision m the case 
of Board of Revenue, Madras s The Mylapore Hiiul i Permanent Fund Lrd*. applied 
to the facts because the capital was also fluctuating m this case He however held that 
it was not a case of fiuctuatmg capital but onij a steads increase of capita! He 
further held that a shareholder need not be a subscriber to the fixed or recurring de- 
posits, and a shareholder may not participate in the interest earning it no dnidend 
IS d.c’ared. 

On further appeal, the Income-tax Appellate Tribunal held as follows . 

“ The fund’s claim that it is n reality a mutual benefit society is iintecaHe The canlirur're- 
quirement is that afl the contnbuto'S to (he oommoa fond must be able to participate m (hes^rptus 
and that all the panicipatcrs in surplus must b“ contnbutors to the common fund. It* other 
words, complete idnstitj ben\een the coatnfctito*s acd the pan cipators is csserua' 

FirSJy there is no common fund. Sxondly, the shareholden tray or may cot remve s 
dividend. But those shareholders who antnbute tq the recumns deposits of \anoiti duration 


-1-“<I8®9) 14A C3S1-2TC.4-0TN.L5 
2. L.R. 0927)IK.B 33 II TC 790 
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receive ^aranteed interest. The'pereons who contribute to the income of the company are these 
shareholders who borrow from the appellant and pay interest on their boirowings. Out of the in- 
come so. derived, the. guaranteed interest to the shareholders who make monthly deposits, receive 
guaranteed interest but the shareholders who do not contribute monthly deposits may or may not 
receive.'any dividend. Thus, the complete identity behveen contributors and participators does not 
exist. The nature of the.business of the appellant is that of ordinary banking though the business 
is restricted to its members or shareholders only. This restriction does not in the least take the in- 
come of the appellant.out of the purview of the charging sections of the Act. In our opinion, the 
Income-tax authorities were right in treating the appellant as a banking concern.” 

The Appelate Tribunal, however, stated a consolidated case in respect of the 
assessment years, 1946-47 to 1953-54, and referred the following questions to the 
High Court : , 

“ (1) Whether there were materials for the Tribunal to hold that the assessee is a banking 
concern assessable, under section 10 for all the assessment years and not exempt., 

(2) If the answer to the above question is in the affirmative and.against the assessee, whether 
the payments to the non-recognised provident fund by the assessee for the six years of assessment 
1946-47 and 1948-49 to 1952-53 are allowable deductions under any provisions of the Act.” 

We are here only concerned vvith Question No. 1. The High Court, for reasons 
which will be shortly stated, answered, the question in the negative, and awarded costs 
Rs. 250. It further ordered the refund to the assessee of the institutior fee of Rs. 100 
for each of the References “ as part of the costs to which as successful assessee it 
will be entitled to.” 

The High Court, after a review of the cases cited before it, came to the. conclusion 
that the assessee satisfied the conditions necessary for the applicability of Style s 
ease^. According to it, the facts that the benefits of the association are available 
only to members thereof and no non-member can participate in the benefits, and 
that the profits that arise from this mutual trading are the result of the interest col- 
lected from members who take advantage of the loans offered by the Fund and also 
of the default interest paid by members who delay payment of recurring deposits, 
and that the ‘ profit ’ after payment of interest to depositors and after meeting the 
other expenses of administration of the fund are available for distribution among 
the entire body of the members, showed that there was complete mutuality. It 
held that : 

“ what is accordingly required is that both the right to contribute and the right to participate 
must be available to an identical body and it is not necessary that evep' member should contribute 
before he can be allowed to participate. That this test is also satisfied in the present case is beyond 
question.” 

It is this test which is attacked as unsound by the learned Counsel for the 
appellant. 

The High Court certified the cases as being fit for appeal to this Court, under 
section 66 -A (2) of the Indian Income-tax Act, and the appeals are now before 
us for disposal. 

The question that arises in this case is whether the Styles case^ covers the facts 
of this case. In other words, to use the lan^age of Lord Macmillan in Municipal 
Mutual Insurance Ltd. v. Hills\ has the cardinal requirement, namely, that all the 
contributors to the common fund must be entitled to participate in the surplus and 
that all the participators in the surplus must be contributors to the common fund ; 
in other words, there must be complete, identity between the contributors and the 
participators been satisfied ? < . . 

Most of the cases, both English and Indian, bearing on the point under discus- 
sion, were reviewed by this Court in Commissioner of Income-tax v. Royal Western 
India Turf Club Ltd. and this relieves us of the task of reviewing all of them 
again. We wjU, however, shortly deal with those in . which companies limited by 
shares were concerned, for they stand on a slightly different footing from companies 
limited by guarantee. . , . , 

Although the facts in, the R 03 W Weste rn India furf Ch{b, Gase.^ \vere different, 
this Court laid down the following : _ . 

L' (1889) L. R. 14 A.C. 381 ;2 T.C. 460; 3. (195^ S'.C'.J. 739 (1953) 2 M.L.J. 828 -: 

2. 16 T.C. 430. A (1954) S.C.R. 289. . , ' 1 •« ' 
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“ The pnncjple that no one can make a profit out of himself is tnie enough, but may m its appli- 
cation easay lead to confusion. There u nothing per /e to prevent a company from making a profit 
out of Its own members. Thus a raUway company which earns profits by carrying passengers may 
also To^e a profit by carrying its shattholdeis or a tradmg company may make a profit out of its 
tradiBS with Its members besides the profit it makes from the general public which deals with it but 
that piofil belongs to the members as sharchoWers and does not come bade to them as persons who 
had contributed them Where a company collects money from the members and applies it for their 
benefitrot as shareholders but as persons whoput up thefuad theeompanymakes no profit In 
such cases where there is identity in the character of those who contribute and of those who parti 
cipate m the surplus, the fact of incorporation may be immaterial and the mcorporated company 
may well be regarded as a mere instrument, a convenient agent for carrying out what the members 
nughl more laboriously do for themselves But it cannot be said that mcorporation which bring 
into ^ing a legal entity separate from its constituent members is to be disregarded alw-a}^ and that 
the legal entity can never make a profit out of its own members.” 

In Dibrugarh DiJtrJet Club, Ltd v The Commissioner of Jncome-tax, Assam^, 
which was noticed by this Court, the Calcutta High Court distinguishing Styles' 
fpw* held that the fact of incorporation could not be neglected on the facts of the 
case In that club, out of the members of the club only 69 w ere shareholders and 220 
were non-shareholders, while 74 out of 445 of the shares were held by non members 
of the club, and the profits of the club were being distributed e\cry >ear as dividend 
to shareholders 

Rowlatt, J , in our opinion, correctly points out that if profits arc distributed 
to shareholders as shareholders, the principle ofmuluality is not satisfied In Thomas 
V Richmd Esans fif Co *, he observes thus 

"But a company can make a profit out of its members as cuslomers, although its laoge of 
cmuiinen is limned to its shareholders If a railway company makes a profit by canying its share* 
holders, or if airadingcotBpany. by trading with the sbareholdeis^'-even lilt IS linuted to trading with 
theoH-fliakes a profit, that profit belongs to the shareholders in a sense, but it belongs to them 
OKS shareholders It does not come back to them as purchasers or customers It comes back to 
tb*m as shareholders upon their shares. Where all that a company does is to collect noney from 
a cerutn nmnbff of peopte— it does not inatfer whether they are caued members of the company, or 
parucipating policy holders— and apply it for the beoefit of those same people not as shareholders 
inthecompaoy butasthepeopIewbosubscnbediWtheDasIundeistaodtheAew yerk rose '.there 
IS no profit lithe people were to do tlie thing for themselves thm would be no profit, and the 
fan that they incorporate a legal entity to do it for them makes no diiTerence, ihere is still no profit 
This IS not because the entity of the company b to be disregarded it is b^usc there is no profit 
the money bemg simply collected from those people and handed back to them, not m the charaaer 
orshareholdmbutmthechancterofibosewhohavc paidit. 7hal,a5 lundenUmd it,is theeffect 
of the decuioo in ihe Arte York core** 


It seems to us that the test applied by the High Court is not sound It is not con- 
sistent with the true decision in Styles' case* as understood by this Oiurt and in other 
subsequent cases It smU be noticed that l.ord Macmillan clearly said that all 
participators must be contributors to the coinnion fund and not lhat all participators 
must be entitled to contribute The essence of mulualilv lies in the rcUixn tif wJbf 
one has contributed to a common fund 


Das, J. ash- then was, lo the passage quoted abo\e, in Commissioner of 
Income tax \ Royal H tircrn India Turf Club^ Ltd «, reiterated the same idea. 

Th- learned for ihc ossnico. relying on Ut Aisochtwn of 

Local Goccnm-ml OJTiccn r II olUos’. urged Ibat ,t is not necBsaiy thni all must 
contribjte to th- co-umon fund But in that case it uas an uninco™raled assmaa- 
lionardfinlay.J^regarded lhat ns a matter of fundamental lmi»ttancc to ,1 


foIJoweil from it, as held by Finia), j, that 


e propeny is vestoi in the memberV 
He cmphaurcs this again when he says that ; 

raset 822.823 ~ ' 

^ ^ ^ ^ ^*”5) SCJ 739: (W?) 2 MJJ 
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“it may be that where you have a separate entity, where you have a company, in a great 
many cases the test is that you have to look at the subscribers, look at the participants, and see if 
they are the same. Here it seems to me lie at the root of the thing that the property was not the 
property of the Association ; it was the property of the members themselves ” 

It is this feature of the case which Chagla, C.J., failed to notice in Ismailia Grain 
Merciumts' Association v. Commissioner of Income-tax^. 

We may now deal with the cases decided by the Madras High Court, and relied 
on by the learned Counsel for the assessee. In Board of Revenue v. The Mylapore 
Hindu Permanent Fund, Ltd.^, the Fund was registered under the Indian Companies 
Act of 1866. A shareholder subscribed pne rupee per share per mensem and at.the end 
of 7 years drew Rs. 102-8-0, and then he ceased to be shareholder {gua the share). 
A shareholder had to pay interest on the subscription, if not paid within the time 
prescribed by the Rules. Apart from the interest on the subscription, the Fund 
derived income from interest on loans given exclusively to its members, every one 
of them being entitled under the Rules to take loan, and occasionally from interest 
from outside investments with bank. The Hi^ Court held the case^ applied 

and also held that the income earned by the Fund by way of interest from its own 
members was not taxable under the Income-tax Act, 1918, in spite of the fact that 
such profits were divided among directors and distributed among the shareholders 
with reference to the number of shares and the number of months during which they 
had held them. But the point urged by Mr. Rajagopal Sastri was not raised before 
the High Court and the High Court was content to apply the test “ whether, the 
income comes in from outside and not from within ”. But as held by the Full 
Bench in The Madura Hindu Permanent Fund, Ltd. v. The Commissioner of /ncome- 
this case could not have been rightly based on Styles' case.^ 

u .In The Sivaganga Sri Meenakshi Swadeshi Saswatha Nidhi, Ltd. v. Tlte' Commis- 
sioner of Income-tax^, the High Court, without adverting to doubts expressed in the 
decision in Madura Hindu Permanent Fwid, Ltd. ^ regarding the applicability of Styles' 
case^, which was referred to in the Statement of the Case, and without giving any 
reasons, held that the Mylapore Hindu Permanent Fund case^ applied. 

, In Tanjore Permanent Fund v. Commissioner of Income-tax^, the High Court held 
that there was no confiict between the decision in Mylapore Hindu Permanent Fund 
case^ and the Madura Hindu Permanent Fund case‘s. As the facts in the case were 
similar to that in Mylapore Hindu Permanent Ftmd case^, the High Court refused to 
re-open the question and disturb the practice, but however added that, 

“ though the term ‘ shareholder ’ has been here, used, we do not. wish to be understood as 
deciding that these subscribers are shareholders properly so called within the meaning of the Com- 
panies Act.” ■ j 

As already pointed out, in hone of these cases the point was debated as to what 
is the position when shareholders participate In profits as shareholders and not as 
contributors. 

It seems to us that it is difficult to hold that Styles': case,^ applies to the facts of 
the case. A shareholder in the assessee company is entitled to participate, in the pro- 
fits without contributing to the funds of the company by talking loans. He is entitled 
to receive bis dividend as long as. he holds a share; He has nbt 'to fulfil any other 
condition. His position is in no way different from a shareholder in a , banking 
company, limited by shares. Indeed, the position of the assessee is no different from 
an ordinary bank-except that it lerids.money to and receives deposits from itsjshare- 
holders. This- does not by itself make its income , any the less incomej from 
busiiiess within section 10 of the Indian* Income-tax Act. 

■ In our opinion, the answer to the question referred to the High Court should 
be in the affirmative; The appeals are accordingly accepted, but >in view of the fact 
that the Mylapore Fund case^ has held the field in Madras sihcb d923, we do not 

1. ' (1957) 59 Bom. lIr. 521: SlT.f.R. 433 ? OI.L.)." ' 

A.1.R, 1958 Bom; 32; — — 4.- 6 I.T.C.-326. 

2. : (1924)I.L.R.47Mad. 1. 5. 8 I.T.C. 83. ' » 

3. (1889) L.R. 14 A.C. 381 : 2 T.C. 460 6, (1937) 5 1.T.R. 1'60: A.I.R. 1938 Mad. 57. 


4?g ' I tHE' SUPROffi OOtntT JOURNAL '' '< [1964 

ish to burden the asscssee with costs Accordingly, the parties will bear their own 
co'ts throughou* 

A subsidiary point was raised by Mr Sastri that the High Court had no jurisdic- 
tion to order the refund of the Rcferen.:c fees deposited by the assessee This is true 
But the High Court can if they so deem fit in a particular case, assess the costs in 
such a v.-ay as to include the sum of Rs 100 deposited as Reference fee 


yg Appeal aUoy^ed 


THE SUPREME COURT OF INDIA 

Present — K. Subba Rao, J C Shah and Sikri, H. 

The Commissioner of Income-tax, Madras Appellant* 


A Gajapathy Naidu, Madras Respondent 

Jvam/tat tfl <xr #/iy‘2) (1) (h) (•)— or anst^nSraet—Mmiyr due vniir-^ 

ft/ lo—hTifn ervtr er eitnui— Terms of tonSract — Aisessui tontractor adoptuig mercan tie sytUm of 
ttttMtl /^—Ijiss sulossud under eonnoct m prior year tf camsnt—Reaspt of ttmpnsetion Iherefer ii laier year 

of OKmnt~hemv ensss vs the year tf aeaunt cf peymetd—iio ttleUen tcet toyeaf vf tosdrut-^SB ffUKspU 

of rtopentag of ceeaunU of prurjeae epplueUe 

DunosthefRancuUw 1« Apnl 1948 lo 3ln \UfcJ the mmsscc npplied br»d to a 

CwfmTnfnt Ho«pitaI una«r s contnet Tlie a53«««e inaini* r«l the accounts on the raercaotile 
bata 'Ibe amounts due (rom U e Cot-entmenl under the contract vas mdiied m the accounts for 
that t'carandwassoasseawdrortheasetnneRtycar 1949-50 The Covemmeni on the representation 
iliai the asMSeehadststa ned aloesin ropect of the contract for the year I848'49,paid h m compen* 
uiion ofRs IZ 447 in (he )ear of account I8 j 0>S{ TTie Income-tax OtCccr in the anesment yenr 
1931 S'* included the amount of corapensstion on hu mrome, rr^eciinx the claim of the asessce that 
suice the amount related to a contract of the year I8t8>49, it could be assesable (or the assesment 
year 1919 V) Tlus was confirmed by the Assistant Commi&ioner and the Tnbunal in appeal Sat 
on a RefeTrnce un lin section 68 (11 the II ;b Court held that the amount vvat atseuable, but not 
ferihe assessment year 19 j 1 32 The Department appealed to the Supreme Court 

JIsU The question wl en the nfht to recavc an amount under a contract accrues or arises 
depends upon the (ermi of a particular coolraet 

Lrder aection 4 (1) (I) (t) of the Ineorne-ia* Vt an income accrues or arises when the asseseee 
'itquirrt a n;ht to recorc the same The mearuos of iJe words * accrues’ and 'arises’ cannot 
be extended so as to lake in amounts received bv the assessee m a later year, though the receipt 
was not on the bai4 of the rixht accrued ui the earlier year Such amounts are m law received by 
theassesieeonlyin the year when they are pan! 

The two pnneipa! methods of accouniicg for the income profits and grams of a bus nest are U e 
cadi haul and the mercantile basts 


The rsTcantile syitern of anour.isDCy “bruips into credit what ts due immediately h becomes 
lerxlly due a-d before h It actually rcc t ived , and K bnngt mio debit expenditure the amount for 
whwh a Irgaltubility has been mrurred before it M aetualiy dahuxsed Ihc booa prof it arc taken 
for the ;xirp09e of asessnent of tax, though the ned t amount is not realired or the deb t amount u 
not aettuUy disbursed If an income aemieswiUun a particular year, it uluble to b* assessed in the 

iuccetd.-g year 


Th e O Ker w proceedaig to inelude a particular income in if c asstxstaenf ihould decide, if ihe 
auenee adopied the mereaat le svue-u of acewontmg subject to the deemed provmocs, when ih« 
rig* t to recent the amount accrued If the right accrued or aro^e In the assessee m a panjcular 
wcmmttsg year ^ shall mcliale the «a>d income in (he aMessmtat of the sueceedmg assessment year 
No yew m coeferred on lb- OTicer under ib- Act. to relate baek an income that accrued or ar^ 
a a scibneq arnl year to anoth er carl icT year on ihc ground that tb- said income arose our of an earlier 
trxnsaet Nor 8 the qutKKej of reopenmg of accounts relevant m ih- matter of ascerta^ nr when 
a partxadar ujensn' accrued cr arose ® "nen 


■I^P«>««“*r‘beInd:«Ift«me-laaArtihoiddbeaaKrucdtmti«firTOIc^ 

drswmg any analogy Crora Xngtoh statu.n The I^tglnh decutoru ctnnot alio b- applied in the 
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anatter of co'nstxuctioh of the provisions of the' Indian Income-tax Act, particularly when they' have, 
areceived an authoritative interpretation froth the Supreme' Court of India. ' 

' .',The amount has to he assessed iii the assessment year 1951-52; 

Appeal from the Judgment and Order dated rSth March, 1960 of the Madras 
-High Court in Case. Referred No. 87Lof 1955.t 

S'fHg/z and RI'N-iS'crc/jf/zej;, Advocates, for Appellant,' , ' 

• ' K. Rajinder . Chaudhuri and K. R. Chaudhuri, Advocates, for Respondent. 

The Judgment of the Court was delivered by 

Subba Rao, 7.— This appeal by certificate is preferred against the order of the 
High Court of Judicatute-at Madras holding that a sum of Rs. 12,447 received by 
the respondent from the Government during the accounting year 1950-51 was not 
assessable to tax for the assessment year 1951-52. ‘ ' 

Gajapathy Naidu,.the respondent, was^supplying provisions to the Government 
Stanley Hospital, Royapuram, Madras. .'During the financial year April 1, 1948 
to March 31, 1949, he entered into a contract witb the Government for the supply 
of bread to the said hospital at the rate of Re. 0r4T6 per lb. As, the respondent was 
maintaining his accounts on mercantile basis,’ it is common case' that the amount 
•due from the Government under the terms of the said contract was credited in the 
accounts of the respondent for that year. . For the assessment year 1949-50 the 
Income-tax Officer assessed the respondenfto income-tax on the basis of the accounts 
so' made. It appears that some time after March 31, 1949, representations were 
made to the Government for relieving the respondent from the loss sustained in the 
•supply of bread to the hospital. The Government by its order dated November 24, 
1950, directed payment "of compensation for the loss sustained by the respondent 
in respect of the supply of bread to the hospital during the year 1948-49 under the 
^aid contract. The respondent received on that account payment of Rs. 12,447- 
during the year of account 1950-51. In the assessment year 1951-52 the Income-tax 
•Officer included the said amount in the assessment of that year. The assessee, inter 
fl/ifl, contended that he received the said sum in respect of fhe contract that was 
•entered into, by him with the Government, during the accounting year 1948^9, 
.and, therefore, it could not be included in the assessment year 1951-52." This con- 
tention was rejected by the Income-tax Officer, and, oh appeal, -by the Appellate 
Assistant Commissioner and also, on further appeal, by the Income-tax Appellate 
Tribunal, j But the contention received favoug with the High Court on- a Reference 
made to it under, section 66.(1) of the Indian Income-tax Act, 1922, hereinafter called , 
fhe Act. The .Allowing twp questions were referred to the Higli Court ; 

’ “ 1.' ■ Whether the sum of,Rs. 12,447 is assessable to Income-tax ? ' . i 

2. If so, whether it has been rightly assessed in the assessment year 1951-52.” ■ 

•Oh the' first question the High Court held that the said amount was directly related 
to the business of the assessee and therefore, was taxable as a trade receipt. It 
Answered the. first question in the affirmative. No argument was raised before us on 
the question of the correctness of this finding. Therefore, nothing .further need be;; 
said about it. 

The High Court' answered the second question in the negative. Its conclusion 
is based upon the following three steps : 

1. The only right of the assessee on the date, when he supplied the bread, was to debit the 
■Government the contract rate. He was entitled to nothing further. The Government Order which 
raised the rates, came into, existence long after. Payment thereunder was ex gratia and not on the 
basis of a ri^t. - Therefore, the amount of Rs. 12,447 was not; and indeed could not have been, 
debited iri the books of the assessee for the.year, when the supply of bread was made to the hospital 
namely, 1948-49. Those accounts have,' been ' closed.”. - ' ' 

■ -2. • “But where a receipt is correlated to and- arises outnf "a commercial transaction betw^n 
the parties, the right or liability should be deemed to have been. established in the past accounting 
period.^ That principle is based not on any theoryn of acctual, ' because, there was no legal ngnt; 
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euling thm , but being coireiated to the transaction, jt should properly belong to it and the- 
ucount should be re-opened viben the payment came m ’* 

3 “Being a receipt of an earlier year, the amount could not be included in the assessment 
for the year 1951 5l 

On the said reasoning the High Court held that though in fact the right to rccene 
the amount did not accrue during the accounting year 1948-49, it should be deemed 
to hate related to the yeai of contract in respect whereof the amount was paid The 
Commissioner of Income tax has preferred the present appeal against the said order 
of the High Court 

Learned Counsel for the Re\enue contended that the High Court misdirected 
itself on the basis of English decisions and that on its finding that the amount accrued 
to the assessce only during the accounting year 1949 50 it should hate held that the 
Income tax OfBcer had correctly included it in theassessec's income for the year 1950- 
51 Learned Counselforthe respondentargued that the said amountwas paid in respect 
of the contract entered into between the assessce and the Got’cmmcnl and therefore 
the said amount should properly belong to the accounting year 1948-49, and should 
not hate been included in the assessment of the year 1951 52 To sustain his 
argument he relied upon certain English decisions referred to by the High Court 
which held that in such circumstances the relevant account of the year when the" 
amount was due under the contract could be re opened and the additional amount, 
though an ex gratia payment, could be included therein 


With great respect to the learned Judges of the High Court we must point out 
that the deasion of the Hi^ Court is deflected by its reliance on English decisions 
delivered under circumstances peculiar to that country and on the construction of 
JWMsions which are not m pan materta with the provisions obtaining in India 
^e observations made by this Court m Commissioner of Income lax v Vazir SuUan 
cr Sons\ may usefully be restated 


case-law ttis oecessaiy tobeann misdibat thelDdiaaloccme tax Art 
Bntiah Income-tax Satates it is less elaborate m many ways, subjert 
wb eh atiMgement and Uocuase it differs Eically from thejinnisiofts with 

iiM m ^*^“4 have had to deal LitUe help can tbettfore be gained by attemfv 

tax Act in the light of decisions bearing upon the meaning of 
But on analogous provisions fundamental conceptsand 
Income tax Statutes, English authonues- 


Court shall always be borne in mind m con- 
^^,11 tf thelndiin Statute The provisions of the Indian Income tax 

EnpiKti .tn» f own terms without drawing any analogy from 

S,nv supcTfiaally appear to be similar but on a deeper 

patticubr in the wording but also in the meaning a 

count jy P^tott has acquired in the context of the development of law m that 

etp^S wotS^SdlnliJ'^®"' ^ answered on the true meaning of the 

iaclud« of thu Act the total income of any previous year of any persen 

‘f»«hwr«m »hat«er source deriv* which- 

or arise or ‘wntanes during such yearr- 
" <etned to accrue or ansc to him m the taxable temlones during fucb 

to h m , as that ^^J^'^^^'r^^o^'^htheexpression “deemed to accrue orarisc 
a f-ctioa in respect of cmain°iA *** out in the Statute itself introducing 

an ireome accrues or aris« ^ ^gard to the quesUon, when and whether 

we has-cadecisionof this Court F? of the first part of the said clause, 

the said expression that is ika 

^ decision m £, D Sassoon & Company, Ltd v. 

1 (i9«5)scxj im (iscoy^gft * 

l-gfLJ(SCj73 (I960) 2 An.WJL(S.C)73 
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The. Commissioner of Income-tax, Bombay Ciiy^. In that decision this Court accepted 
the definition given to the words “ accrue ” and “ arise ” by Mukeiji, . J., in Rogers- 
P.yatt Shellac &'■ Co. v. Secretary of State for India-, which is as follows : 

“ .both the words are used jn contradistinction to the word ‘ receive ’ and indi- 

cate a right to receive. They represent a stage anterior to the point of time when the income becomes 
receivable and connote a character of the income' which is more or less inchoate.” 

Under this definition accepted by this Court, an income accrues or arises when 
the assessee acquires a right to receive the same. It is commonplace that there are- 
two principal methods of accounting for the income, profits and gains of a business ; 
one is the cash basis and the other, the mercantile basis. The latter system of 
accountancy ' 

“ brings into credit what is due immediately it becomes legally due and before it is actuallJ^ 
received; and it brings into debit expenditure the amount for which a legal h'ability has been 
incurred before it is actually disbursed”. 

The book profits are taken for the purpose of assessment of tax, though the credit 
amount is not realized or the debit amount is not actually disbursed. If an income 
accrues within a particular year, itis liable to be assessed in the succeeding year. When 
does the right to receive an amount under a contract accrue or arise to the assessee. 
i.e., come into existence ? That depends upon the terms of, a particular contract. 
No other relevant provision of the Act has been brought to bur notice — for there-- 
is none which provides an exception that though- an assessee does not acquire a ' 
right to receive an income under a contract in a particular accounting year, by some 
fiction the amount received by him in a subsequent year in connection with the', 
contract, though not arising out of a right accrued to him in the earlier year, could 
be related back to the earlier year and made taxable along with the income of that, 
year. But that legal position is souglit to be reached by a process of reasoning vvhich ' 
found favour with Eiiglish Courts, It is said that on the basis of proper commercial 
accounting practice, if a transaction takes place .in a particular year, all that has- 
accrued in respect of it, irrespective of the year when it accrues, should belong to the 
year" of transaction and for .the purpose of reaching that result closed accounts- 
could be fe-opened. Whether this principle is justified in the English law, it has no^ 
place under the Indian Income-tax Act. When an Incorne-tax Officer proceeds- to 
include a particular income in the assessment, he should ask himself, inter alia, two ' 
questions, namely, (i) what is .the system of accountancy adppted by the assessee ?'. 
and (ii) if it is mercantile system of accountancy, subject to the deemed provisions, 
when has the right to receive that amount accrued ? If he comes to the cohdusioa 
that such a right accrued or arose to the' assessee in a particular' accounting year, he 
shall .include' the said income in the assessnient of the succeeding assessment year. 
No pewer is conferred on the Income-tax- Officer under the Act,' to' relate back' an 
income that accrued or arose in a subsequent year to -another earlier year on the ground 
that the said income arose out of an earlier tfah^ction. Nor is the question, 
of re-opening of accounts relevant in the matter of ascertaining when d particular, 
income accrued or arose. Section 34 of the Act empowers the Income-tax Officer' 
to assess the income which escaped assessment or was under-assessed iii the relevant 
assessment year. Subject to the .provisions of the section and following the pro- 
cedure!perscribed thereunder, he’ can include -the escaped income and re--assess the 
assessee oh the basis of which the earlier, assessment was' made. So too, .under sec- 
tion 35 of the Act, Officers mentioned therein. can rectify mistakes either of their own 
motion or when such mistakes are brought to their noticeby a party to the proceedings. 
For that puiqiose the correct item may be taken into consideration in the matter 
of, assessment. But strictly speakiiig even in those cases there is no.re-qpehing of 
the a'ceounts of the assessee, biif a re-assessment is made or the mistake is corrected 
on.the , basis', of the actual income accrued or received by "the assessee. We dqnot 
see any -relevancy, of the question of" re-opening of accounts in. considering the: 
question when an assessee ' acquired a right to receive ah amount; 


I. 

342. 


(1954) S;C.J. 771 V(i955jil, S.CR. 313, 


2. ' (1925) 'I.L.R. 52 Cal. 1-: I'f.T.C; 363, 3^.. 


S C J— 62 



•482 


THE SUPREME COURT JOURNAL, 


[19« 

We shall now proceed to notice some of the decisions cited at the Bar J P 
Hall & Co y Tl:e Commissioners of Inland Re\enue\ is a decision of the Court of 
Appeal under section 38 of the Finance (No 2) Act, 1915(5 and. 6 Geo V, c 89) 
dealing with excess profits duty There it was held that for the purpose of Excess 
Tiofils Duty, the profits from the contracts for the purchase and sale of the control 
gear arose to the appellant-company in the accounting years in which the gear ttas 
actually delnered and not m the pre war period ending the 30th June, 1914, la^^h!cb 
the contracts uere made The price of the control gear m that case was increased 
later without there being any contractual obligation but purely by a voluntary act 
of the purchaser Though the additional amounts atfcnied to the assessce m a later 
year, it was regarded as analogous to a trade debt due in respect of the trading opera- 
tion of the earlier year On that principle the accounts were re opened in order to 
bnng the increase into profits of the assessec in the year of transaction This decision 
was accepted and extended m Seierneifl M Inspector ofTa\c$)\ Dadsnell^ As this 
decision is the basis for the High Courtsview.wcshall give its facts in some detail 
The respondent therein was granted a bcence to mill flour in October 1941, and 
carried on the trade of flour milling until September, 1945 As he had not been a 
miller at the outbreak of war, he was not entitled to the benefit of a remuneration 
agreement whereby millers were compensated by the Ministry of Food for losses 
incurred under war time arrangements for the purchase of wheat and sale of flour 
"Having however, been informed by the Ministry in 1943 and twnce later that the 
remuneration of millers who had begun milling during the p-nod of control was 
under consideration, he made a claim in 1949 on the same basis as that laid down in 
the remuneration agreement and received payments m seillcment The respondent 
contended that the suras received m 1949 were not trading receipts but ex gratia 
jiaymeuls, and alternatively, that they were received after the cessation of his trade 
and that if there was a debt arising to the trade at the date of cessation its value at 
that date was ml The Court held that the said payments were ex gratia , and it 
further held that if on the discontinuance of a trade payment for work already done 
in a year had not been finally settled, accounts for that year could be re-opened so 
as to bring in a gratuitous payment for such work made m a subsequent y*ear This 
judgment certaimy supports the respondent Though it could be distinguished on 
the ground that in that case it was found that the payment for the work already done 
had not been finally settled whereas in the present case there js nothing on the record 
to disclose that it was not finally settled we would prefer Jo base our conclusion 
on the ground that w e cannot extend the meaning of the word “ accrue ” or ** arise ’* 
in section 4 (1) (6) (i) of the Act so as to take in amounts received by the assessec in 
a later year, though the receipt was not on the basis of the right accrued in the 
earlier year Such amounts arc in law received by the assessec only in the year 
when they are paid We cannot apply the English decisions in the matter ofconstruc- 
tion of the provisions of the Indian Act, particularly when they have received an 
authoritative interpretation from this Court 7n this view, it is not necessary to 
consider further English decisions ated by learned Counsel for the respondent in 
support of his contention Before a Dmsion Bench of the Allahabad High Court 
in Commissioner of Income tax, UJ’ and V P \ Kaltcfiaran Jasannaih', when a 
similar question arose, learned Counsel appearing for the Revenue relied upon the 
said En^ish decisions but the High Court, rightly, refused to act on them on the 
ground that they were not relevant m interpreting section 4 of Ihc Indian Income tax 
Act It further made an attempt to distinguish those decisiohs on grounds based 
upon the alleged diflcrencc in the scope of tte provisions of the respective countries 
It was said that under the relevant English Act the excess profits duty was payable 
on computation of profits ansing from a trade or business m different chargeable 
accounting periods and therefore, the emphasis there was more upon the carrying 
on of the trade withm the chargeable period than on the income accruing during 
that period But we do not propose to express our view on this aspect of the 
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■question, as the relevant sections df the. English Acts have not been placed before 
Tis. The learned Judges, after having rightly refused .to rely, upon the English deci- 
sions, construed the provisions of the Indian Statute. There, during the accounting 
jpefiod 1st Aprils T945 to 31st March, 1946, the assessee entered into a contract with 
and supplied fruits and bullock carts to, the Military Authorities at two different places 
.at rates fixed by the Agreement. The assessee incurred a loss and he submitted a 
petition for review under the terms of the agreement. On 6th November, 1947, the 
Military Authorities sanctioned the payment of.an additional sum which’was paid to 
the, assessee on 17th and 24th February, 1948. The Income-tax Department sought to 
include this additional sum in the assessment for the accounting year, 1945-46. The 
High Court held that until the order of review the only right that the assessee had 
was to claim the money payable at the rates laid down in the agreement itself and that 
the additional amount became payable to the assessee not by virtue of any right con- 
ferred by the agreement, but because of the order passed in review directing the pay- 
ment of the amount and thus creating a right to this amount in favour of the assessee.' 
As the right to receive the payment of the addtional sum arose after the closing of 
the accounting year 1945-46, the High Court proceeded to hold that the income did 
not accrue or arise to the assessee in the accounting year. It may be pointed out 
that in that case the original agreement gave a right to apply for review and notwith- 
standing that fact the Court held that the additional payment could not be held to; 
have accrued during the accounting year. For the reasons already stated, by us, 
•we are entirely in agreement with the view expressed by the Allahabad High Court. 

In the result, we hold that the High Court in the present cas.e should have 
answered the second question referred to it in the affirmative. The' order of the . 
High Court is set aside and the appeal is, allowed \yith costs. 

V.S. ' ■ :.L_. ' Appeal allowed. 

■ THE SUPREME COURT OF I^IA, ' ' • 

. Present ; — K.' Subba Rao, J. C. ShaIi and S. M. Si^i, JJ.), 

The Commissioner of Income-tax; Madhya Pradesh, Nagpur and f 
' ' Bhandara Nagpur Appellant*' 


V. 

M/s.' 'Swadeshi Cotton and' ‘Flour Mills (Private) Limited, , 

Indore . . Respondent. 

Income-tax Act {XI of 1922), sections 10 (2) (x), \0 • {5)— Profit Bonus— Xaluref rid iricidenls of— 
Bonus pq)'able for prior year paid in later year after the Tribunal award — Deduction — -Claimable for the actual 
year of payment — Principle of re-opening. of accounts — Aol applicable under tlic Indian Income-tax Act. 

The assessec-employer, paid in 1949 the bonus payable to the. employees for the ywr 1947 after 
the Tribunal Award, and claimed the deduction under section 10,(2) (x) of the Income-tax Act in. the, 
assessment year 1950-51. The assessee maintained accounts, in the mercantile basis. This amoimt; 
was debited by the assessee in its profit and loss dccoimt for the year 1948 and the corresponding 
credit was given to the bonus payable account. The books of 1948 had not been closed till the date of 
the order of the Industrial Tribunal, 1949. Tlie claim for deduction was not allowed by the 
Department and the Tribunal, but the High Court on Reference' answered the point in favour of the 
.assessee. . The Department appealed by Special Leave to the Supreme .Court. . 

Held, the claim for deduction was allowable for the assessment year 195(5-51. ' 

The question when the legal liability in respect of the bonus arises 'depends on the facts of the, 
.case anddhc nature of, the bonus.' • ' . ... . 

■ • Workmen are entitled to make a claim for profit bonus; that h^ how attained the status of a legal 
right, tvhen the wages fall short of the living standard and the ihdusti"y mak« huge profits part of 
which are due to the contribution which the woikmcn make in incrc^ing production. ITic workmen 
have to make a claim from year to year and this claim has either to be'settled amicably or by mdustrial 

adjudication and if there is loss or if no claim is made no bonus will b6 permissible.- 
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It IS only when the claim to profit Imrus is settled amicably or by industrial adjudication that » 
Iiabtlit> IS incurred by the emplojer, who follows the mercantile system of accounting, within the 
meaning of section 10 (2) (*) and 10 (5) 

If the claim to bonus was settled by the award of the Industrial Tnbunal only in 1049 the only 
year the liability can be properly attnbuted to would be the year 1019 

The sjstem of re«openmg of accounts eilhex mrespect of receipts or expenses does not fit mvith. 
the scheme of the Indian Income-tax Act 

The principle mentioned by Lord RadcIiITc to Southern Radicays of Pen Lid v Otven LJl 19a4 
AC 334 would not apply to profit bonus Bonos is strictly not wages, at least not for the purposes 
of computing liab lity to income tax 11 is not an expense, m the ordinary sense of the term incurred 
for the purpose of earning profits A/ortim profits luvc already been made It is more lihe sharing 
of profits on the basis of a certam formula 

Thewords for the year m question intheProvisotosection 10 (2) (x) mean the )ear m respect 
of which bonus is paid and not for the year in which allowance is claimed 

Appeal by Special Leave from the Judfonent and Order dated 30lh No\ember, 
i960 of the Madhya Pradesh High Court in Miscellaneous Civil Case No 73ofI960 

K N Rajagopal Sastn Senior Advocate, (/? N Advocate with him), 

f or Appellant 

S K Kapoor, Senior Advocate, (5 Murty and K K Jam, Advocates, with him)»- 
for Respondent 

The Judgment of the Court was delivered by 

Sikri, J —The respondent, Swadeshi Cotton and Flour Mills, hereinafter 
referred to as the assessee, is a limited company which owns and runs a textile 
at Indore For the assessment year 1950-51 (accounting year calender year 1949), 
which was its first year of assessment under the Indian Income tax Act, 1922 (herein- 
after referred to as the Act) it claimed that under section 10 (2) (ar) of the Act it was- 
entitled to an allowance m respect of the sum of Rs 1,08,325 which it had paid as 
bonus for the year 1947 inthe calendaryear 1949, as a result of the a\vard of the 
Industrial Tribunal, dated 13th January, 1949 The claim of the assessee was not 
accepted by the Income tax Authorities The Appellate Tribunal held that it was a 
liability relating to an earlier year and not the year 1949 However, on an applica- 
tion by the assessee it stated a case and referred two questions We are concerned 
only with one which reads thus 

* WTieiher aa the facts tuid in (he cucuantaoces of the aue the assessee is entitled to diun a 
deduction of bonus of Rs. I 08,325 relating to the calendar year 1947 m the assessment year 
1950-51 T 

The High Court of Madhya Pradesh answered the question in the alfirmativT. 
The appellant, having failed to get a certificate under section C6-A (2) of the Act, 
obtained Special Lease from this Court, and that is how the appeal is Iwfore us 

7T!CfsctssaJc{PcafnstsBCTSrrr<ri7cdt<finthe^qadst/ifi’}k£ivbcifnsftcb't tn ihf 
Statement of the Case Unfortunately, the facts are meagre, but since the appellant 
IS content to base his case on a few facts, sshich will be referred to shortly, it is not 
necessary to call for a further Statement of the Case 

The facts, m brief, are as follows The assessee paid as bonus to its employ ees- 
the sum of Rs 1,08 325 9-3 for the calendar year 1947 in terms of an award made 
on 13th January, 1949, under the Industrial Disputes Act This amount was debited 
by the assessee in its profit and loss account for the year 1948 and the corresponding 
credit was given to the bonus payable account "nic books for 1948 had not been 
closed till the date of order of the Industrial Tnbunal, 13lh January, 1949 This bonus 
was in fact paid to the employees in the calendar year 1949, the relevant assessment 
year being 1950-51 

The Appellate Assistant Commissioner had further found that 

“ Lpto 1946 iLc ordfr Ibr payment ef bonus used to be-ret i ved before the cotnpan)**' 
aecoimts for the year sme finalised, tne aesouatci bonus used to be in tact detnied to the profit 
and loss account ortberespecii>-c year” 

This finding is repeated by the Ai^llate Tnbunal in its appellate order " 
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On these facts the learned Counsel for.the appellant, Mr, Sastri, contends that 
according to the mercantitle system of accounting, which is followed by the assesses, 
and on which its profits have been computed for the accounting calender year 1949, 
the year to which the liability is properly attributable is the calendar year 1947 and 
not 1949, He says that it was a legal liability of the assessee which arose in 1947 
and should have been estimated and put into the accounts for 1947, In the alter- 
native he has invited us to re-open the accounts for the year 1947, following the 
practice which, according to him, obtains in England. 

In, our opinion, the answer to the question must depend on the proper inter- 
pretation of section 10 (2) (x), read with section 10 (S), of the Act, These provisions 
read as follows : — • ■ . 

“ Section 10 (2) (x)— Any sum paid to an employee as bonus or commission for services ren" 
^ered, where such sum would not have been payable tq him as profits or dividend if it had not been 
paid as bonus or commission : 

Provided that the amount of the bonus or commission is of a reasonable,, amoiint with 
areference to — 

(tz) the pay' of the employee and the conditions of his service ; 

(6) the profits of the business, profession or vocation for the year in question ; and 

(c) the general practice in simUar businesses, professions or vocations.” 

“ Section 10 (5). — ^In sub-section (2),‘ paid ’ means actually paid or incurred according to the 
method of accounting upon the basis of which the profits or gains are computed under this 
-section ; ” 

If we insert the definition of the word ‘paid’ in sub-clause (x), it would read 
hs follows ; 

■ “ any sum actually paid or incurred according to the method of accounting upon the basis 

of which the profits or gains are computed under this section, to an employee as bonus ” 

As the assessee’s profits and gains have been computed according to the mercan- 
tile system, the question, using for the time being the terms of the clauses, comes 
to this : — • . 

“ Has this sum of Rs. I,08,325 been incurred by the assessee according to the mercantile system 
in the calendar year 1947 or 1949?” - 

At first sight the sentence does not read well, but the meaning of the word ‘ incur ’ 
includes ‘ to become liable to Therefore, the question boils down to : 

“ In what year did the liability of this sum of Rs. 1,08,325 arise, according to the mercantile 
system. ? ” 

The mercantile system of accounting was explained in a judgment of this Court 
in Kesliav Mills, Ltd. v. Commissioner of Income-tax^ Bombay^, thus : — 

“ That system brings into credit what is due, immediately it becomes legally due and before it 
as actually received, and it brings into debit expenditure the amount for which a legal liability ,has 
been incurred before it is aaually disbursed.” ’ ' ' 

These observations were quoted with approval in Calcutta Co., Ltd v. Commis- 
Isiotier of Income-tax, West Bengal^. 

■On the facts of .this case, then when did the legal liability arise in respect of tip 
bonus ? This depends on the facts of the case and the nature of the bonus awarded in 
•this case. This Court has examined the nature of profit bonus — it is conunon ground 
that the bonus with which we are concerned with was a profit bonus — in various cases. 
It is explained in Muir Mills v. Suti Mills Mdzdoor Union^, that: 

“There are two conditions which have to be satisfied before a demand for bonus can be 
justified and they are : (1) when wages fall short of the living standard, and (2) the industry makes 
huge profits part of which is due to the contribution which the workmen makes in increasing 
•production. The demand for bonus becomes an industrial - claim when either or both these 
conditions are satisfied. ” 

1. (1953) S.C.J. 343 : (1953) S.C.R. 950. 3. (1955) 1 S.C.R. 991: (1955) 1 M.L.J. 

2. (1959) 37 I.T.R. 1 : A.I.R. 1959 S.C. (S.C.) 127: (1955) S.C.J. 214. 

1165: (I960) 1 S.C.R; 185. ' • • 
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This matter was again considered m the case of Associated Centcnl Co v Tlieir 
Workmen^ This Court observed 

* It IS relevant to add that in dealing with the concept of bonus this Court ruled that bonus 8- 
n*ith*r a gratuitous payment made by the employer to his workmen nor can it be regarded as a 
deferred wage According to this decision where wages fall short of the living standard and the 
mdustry makes profit part of which is due to the contnbution of labour, a claim for bonus can 
be legitimately made 

In 1961, this Court was able to say that 

•The nght to claim bonus which has been universally recognised by Industrial adjudication 
incases of employment falling under the said Act has now attained the status ofaleealnght 
Bonuscanbeclaimedasamatter of right providedofcourse by the application of the Full Bench 
formula It IS shown that for the relevant year the employer has sn^ent available surpliu i» 
hand Vide Cajendragadkar, as he then was, ui Workmen v Hercules Insurance Co * 

In Indian Tea Association v fVorkmen\ this Court held that 

The profit bonus can be awarded only by reference to a relevant year and a claun for such 
bonus has therefore to be made from year toyearand hasto be settled either amicably between; 
the parties or if a Reference is made it has to be determined by Industnal adjudicaUon 
A general claim for the introduction of profit bonus cannot be made or entertained in the lomt 
m which It has been done in the present proceedings 

It follows from the above decisions of this Court that 
(a) workmen are entitled to make a claim to profit bonus if certain conditions are satisfied ^ 
(fi) the workmen have to make a claim from year to year , 

(e) this claun has either to be settled amicably or by industrial adjudication , and 
(<0 if there is a loss or if no claim is made, no boons will be pemussible 
In our opinion it is only when the claim to profit bonus, if made, is setlled 
amicably or by industrial adyudication that a liability is inclined by the employer, 
who follows the mercantile system of accounting, withm section 10 (2) (x), read 
with section 10 (.5) of the Act 

On the facts of this case, it is clear that it was only in 1949 that the claim to profit 
bonus was settled by an award of the Industrial Tribunal Therefore, the only 
year the liability can be properly attributed to is 1949, and hence we arc ofthe opimon 
that the High Court was right in answering the question m fasour ofthe assessee 
The second contention of the learned Counsel does not appeal to us We are 
ofthe opimon that this system of re-opening accounts does not fit in with the scheme 
of the Indian Income tax Act We base already held in Commissioner of Income^ 
tax,hiadras\ A Cajapathy Saida jlfadroj*, that as far as receipts are concerned, 
there can be no re-opcning of accounts The same would be the position m respect 
ofexpenscs But even in England accounts arc not opened mcsvry case Halsbury 
gives various instances in Foot note (/«) at page 148, Vol 20 M» Sastn has relied 
onsanous English cases but it is unnecessary to refer to them as Lord RadchfTc 
explains the position in Engbrd m Southern Sailwo} of Peru, Ltd v OMni*/thus 
• The Courts have not found it imposMble hiihctlo to make considerable adjustments In the 
actual fall of receipts or payments in order to amve at a true statement of the profits of successive 
years After all that u why mcome and expenditure accounting is preferred to cash accounting 
for this purpose As I understand the matter, the princip e that justified the attnbution of some 
thing that was in fact received in one year to the profics of an carl er year, as in such cases as hoc 
Holden CS Sons r Inland JtereraeCommrs »,and Aeweoi/te Breweries Ltd y Inland BerenueCoirmr • 
was just this that the paym-mt had been earned by services given m earlier year and therefore a 
tn.* statement of profit required that the year whuh had borne the burden of the cost should have 
approprufd to it the benefit of the reccipL” 

The p'lnciplc mentioned bv Lord Radcliffs would not apply to a profit bonus 
As stated above, a profit bonus is strictly not wages, at least not for th- purpose of 
computing Inbilitv to income tax , it is not an expense in the ordinary sense of the 


1 (1959) SCR 925 AIR. 1959 SC 967 (19i,l) 2 SCI (1956) 2 AU E.R 72S 

2 (1951)2SCR 995 AIR I961SC«'3 1956 T R 197 3 ATCJ47 L.R 193T 

3 (I962)S 'v (DSCR <57 AIR l"62 AC 334 

SC 1340 5 (l924)121axCas 768 

4 Since reported m (19M) 2 I TJ 238 6 (1925) 12 Tax. Cas 927 
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term, incurred for thepuipose of earning profits. ^-A ybr/zor; profits have already been 
made. It is more like sharing of profits on the basis of a certain foraula. 

One other point raised by Mr. Sastrf remains,*. He urged that the words ‘ for* 
the year m question ’ in the Proviso to sub-section 10 (2) fx) mean ‘ for the year in 
which allowance is claimed’. We are unable to agree with him. The words 
‘ for the year in question ’ mean the year in respect of which bonus is paid. 

In the result, the appeal fails and is dismissed with costs. 

. . Appeal disinissed.- 

THE SUPREME COURT OF INDIA. 

. Present:— K, Subba Rao, J.C. Shah and S.M. Sikri, JJ. 

The Commissioner of Income-tax, U.P., Lucknow . . Appellant* 


V. 

The Kanpur Coal Syndicate, Kanpur . . Respondent. 

Income-tax Act {XI of 1922), sections 3, 14, 30, 31 (3) and 33 (5 ) — Association of persons or memhers^ 
— Optional power of Income-tax Officer to assess either — Assessment as Association of persons — Right to appeal 
and claim to be assessed as individuals — Appellate Authorities — Powers in disposing of appeal — Power to se 
aside assessment and to direct Officer to, assess members of Association. 

For the assessment year 1948-49 the Income-tax Officer taxed the assesse'e as an Association of 
persons rejecting its claim that the membeis of the association should be assessed individually. The 
aippeal by the assessee to the Appellate Commissioner was dismissed. The Tribunal oh further appeal, 
held that though the Officer had the power to assess the Association of persons or the members indi- 
tndually at his option, the Tribunal had no power to direct the officer to exercise his power in one 
way or another. On a Reference under section 66 (2), the High Court held that the Tribunal had 
the power to set aside the officer’s assessment against the Association and to give consequential and 
ancillary directions to the said Officer to assess the individuals. The Department appealed to 
■the Supreme Court. 

Held, The Appellate Tribunal has jurisdiction to give directions to the appropriate Authority 
to cancel the assessment made on the association of persons and to give appropriate directions to the 
Authority concerned to make a fresh assessment on the members of that association individually. ' 

. Section 3 of the Act impliedly gives an option to an appropriate authority to assess the total 
income of either the association of persons or the members of such association individually. 

Under section 30 of the Act an assessee objecting to the amount of income assessed under section 
23 or the amount of tax determined under the said section or denying his liability to be assessed under 
the Act can prefer an appeal against the order of the Income-tax Officer to the Appellate Authority-, 
The expression ‘ denial of liability ’ is comprehensive enough to take in not only the total denial of 
liability but also the liability to tax under particular.circumstances. An assessee who has been assessed 
as an Association of persons has a right of appeal under section 30 against the order and to claim to be 
assessed as individuals. 

Under section 31 of the Act the Appellate Commissioner has plenary powers in disposing of an 
appeal and he can do what the Income-tax Officer can do and also direct the officer to do what he 
has failed to do. 

Under section 33 (5) the Appellate Tribunal has also ample powers to set aside the assessment 
made on the association of persons and direct the officer to assess the individuals or to direct the amend- 
ment of the assessment already made on, the members. 

■ Appeal from the Judgment and Decree dated 22nd September, 1960 of the 
Allahabad High Court in Income-tax Miscellaneous Case No. 188 of 1953. 

S. K. Kapur, Senior Advocate {R. N. Saclithey, Advocate, with him), for 
Appellant.' ' , • . . . ■ 

Veda Vyasa, Senior Advocate {NaunitLal, Advocate, with him), for Respondent. 

The Judgment of the Court was delivered, by 

Subba Rao, J:— The. question for decision in this appeal is ■ whether .when tbe 
Income-tax Officer in his discretion assessed an association of persons to income- 
tax, the Appellate Assistant .Commissicner.in. appeal or the Tnc ome-tax Appellate: 


■*JC.A. No. 673 of 1963. 
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Tribunal m further appeal can set aside that order and direct him to assess the 
members of that association indiMdnaliy 

The facts he in a small compass and they are as follows The asscssee consis 
led of several persons combined toother for the purpose of purchasing coal m order 
10 supply the same to customers for domestic purposes and other small scale industries 
For the assessment year 1948-49 the Income tax Officer levied tax upon the total 
income m the hands of the said association of persons The assessec claimed that 
in the circumstances of the case it should not be assessed to tax as an association of 
persons, but the proportion of the income in the hands of each of the members of the 
association might be assessed to tax instead As the Income tax Officer did not 
compl> with this request, the asscssee preferred an appeal to the Appellate Assistant 
Commissioner, but it was dismissed On a further appeal to the Income tax 
Appellate Tribunal, the Tribunal held that though the Income tax Officer had the 
power to assess the income of the association of persons as such or in the alterna- 
tive on the individual members thereof in respect of their proportionate share in the 
income, it (the Tribunal) had no power under the Act to direct the Income-tax 
Officer to exercise his power in one way or other The following question was 
referred to the Hieh Court of Allahabad under section 66 (2) of the Indian Income- 
tax Act, 1922 

“ If in punoance of section 3 of the Indian Income tax Act the' Income-tax Ofiicer levies the 
income-tax m respect of the total incoraeoftheprevioQsycar of an association of persons upon the 
said association of persons as a collective unit, whether theTnbunal is competent to direct. the 
Income-tax Oflker to levy the income tax proportionately upon the individual members of the 
said assooation of persons tn respect of the proportionate income of each of the members consist- 
-mg the said association of persons “ 

A Division Bench of the High Court held that Ihe Appellate TnbunaJ bad power 
to set aside the Income-tax Officer's assessment against the association and to gi\t 
<0Qsequentia1 and anallary directions to the said Officer to assess the individuals 
Learned Counsel for the Revenue contends that under the Indian Income- 
tax Act, 1922, hereinafter called the Act, the Income tax Officer has no option but 
to assess the total income of the association of members, though the individuals 
share in the income may be added to his individual income for the purposes of 
■ascertaining his total income He further argues that even if (he Income tax Officer 
has the option to assess to income ixx the association of p-rsons on its total income 
or the individual members thereof m respect of their proportionate share of the 
^income, if he had exercised the option in one way or other neither IheAppelJatc Assis- 
‘tant Commissioner m appeal nor the Income lax Appellate Tnbunal m further appeal 
has power to direct the Income lax Officer to exercise his discretion in a different 
way ; and for this conclusion he seeks to draw strength from his further submission 
that no appeal hes at the instance of the association of persons when they are assessed 
as one unit on the ground that the Officer should have assessed the individual 
members of the said assoaatsos ' 

At the outset It will be convement to read the relevant provisions of the Act 
Seetlcn 3 — Charge cflpeomt’tax — ^Whete any Ceotral Act enacts that income-tax shall be 
charged for any jear at any rate or rates, ux at that rate or those rates shalJ be charged for that 
■year n accordance with end sub'cct to the provisions of, this Act m respect of the total income of 
thcp'wiousyearof every individual, Ilindj undivided family company and local auihonty and of 
every firm and other associauon of persons or the partem of the firm or iherrembers of theassocia 
tion ituiividually 

Seel an 14 (2) The tax shall not be pavable by aa asscssee— 

• •••••• 

(6) ifamember of an assoaation of persons other than a Hind a undivided fandy a company 
orafirm in respect ofanyporuonofUreamouniwhichheiscntitledtoreceivefroratheassociatioQ 
on which the tax bas alrady been paid by the association. 

Seefian $0 (1) Any asscssee objectayg to the aaoant of income assessed under seer on 23 
or the amount of lax detennin-d under section 23 or denying ha 

lubdity to be assessed under tSus Act may appeal to the Appellate Assistant 

Commasioner against the assessment or agamst sjch refusal or order 

Seetiat 31 (3) In disposing of an appeal the \ppc'late Assrstan* Commissiorer may, m t’^e 
case of an order of assessment, — 
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(а) confirm, reduce, enhance or annul the assessment, or 

(б) set aside the assessment and direct the Income-tax Officer to make a fresh assessment 
after nialang such further inquiry as the Income-tax Officer thinks fit or the Appellate Assistant 
Commissioner may direct, and the Income-tax Officer shall thereupon proceed to make such fresh 
assessment and determine where necessary the amount of tax payable on the basis of such fresh 
assessment. 

(4) Where as the result of an appeal any change is made in the assessment of a firm or associa- 
tion of persons or a new assessment of a firm or associations of persons is ordered to be made, the 
Appellate Assistant Commissioner may authorise the Income-tax Officer to amend accordingly 
any assessment made on any partner of the firm or any member of the association. 

Section 3 imposes a tax upon a person in respect of his total income. The persons 
on whom such tax can be imposed are particularized therein, namely, Hindu 
undivided family, company, local authority, firm, association of persons, partners 
of firm or members of association individually. The section, therefore, does not 
in terms confer any power on any particular Officer to assess one of the persons des- 
cribed therein, but is only a charging section imposing the levy of tax on the total 
income of an assessable entity described therein. The section expressly treats an 
association of persons and the individual members of an association as two distinct 
and different assessable entities. On the terms of the section the tax can be levied 
on either of the said two entities according to the provisions of the Act. There is 
no scope for the argument that under section 3 the assessment shall be only on the 
association of persons as a unit though after such assessment the share of the income 
of a member of that association may be added to his other income under section 14 (2) 
of the Act. This construction would make the last words of the section, viz., “mem- 
bers of the association individually” a surplusage. This argument, is also contrary to 
the express provisions of section 3, which mark out the members of the association 
individually as a separate entity from the association of persons.Income of every person 
whether he is a member of an association or not is liable to the charge under the head 
“ every individual ”. Section 14 (.2) {b) only says that if such an individual happens 
to be a member of an association of persons which has already been assessed, the 
tax would not be payable in respect of the share of his income again. That under 
the Act an assessment can be made on an association of persons as a unit or, alter- 
natively, on the individual members thereof in respect of their respective shares of 
the income was assumed by this Court in Commissioner of Income-tax v. Raja Reddy 
MaUaram^. We, therefore, hold that section 3 impliedly gives an option to an 
appropriate authority to assess the total income of either the association of persons 
or the members of such association individually. • 

The next question is whether the said option is given only to the Income-tax 
Officer and is denied to the Appellate Assistant Conunissioner and the Appellate 
Tribunal. . Under the Act the Income-tax Officer, after following the procedure, 
prescribed, makes the assessment under section 23 of the Act. Doubtless in making 
the assessment at the first instance he has to exercise the option whether he should 
assess the association of persons or the members thereof individually. It is not 
because that any section of the Act confers an exclusive power on him to do so, but 
because it is part of the process of assessment ; that is to say, he has to ascertain , 
who is the person liable to be assessed for the tax. If he seeks to assess an association 
of persons as an assessable entity, the said entity can object to the assessment, inter 
alia, on the ground that in the circumstances of the case the assessment should be 
made on the members of the association individually. The Income-tax Officer 
may reject its contention and may assess the total income of the association as such ^ 
and impose the tax on it. Under section 30 an assessee objecting to the amount of 
income assessed under section 23 or the amount of tax determined under the said 
section or denying his liability to be assessed under the Act can prefer an appeal 
against the order of the Income-tax Officer to the Appellate Assistant Commissioner. 
It is said that an order made by the Income-tax Officer rejecting the plea of an associa- 
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tion of persons thatthe members thercofshallbeassessedmdwidually does not fall 
under one or other of the three heads mentioned above What is the substance of 
the objection of the assessee ? The assesses denies his liabihly to be assessed under 
the Act m the circumstances of the caseand pleads thatthe members of the associa 
tion shall be assessed only individually The expression “denial of Iiabibty 
IS comprehensive enough to take m not only the total denial of liability but also 
the liability to tax under particular circumstances In either case the demal is a 
demal of liability to be assessed under the provisions of the Act In one case the 
assessee says that he is not liable to be assessed to tax under the Act, and m the other 
case the assessee denies his liability to tax under the provisions of the Act if theoptioa 
given to the appropriate Officer under the provisions of the Act is judicially exercised 
We, therefore hold that such an assessee has a right of appeal under section 30 of 
the Act against the order of the Income tax Officer assessing the association of 
members instead of the members thereof individually If an appeal lies, section 31 
of the Act describes the powers of the Appellate Assistant Commissioner in such an 
appeal Under section M (3) (a) in disposing of such an appeal the Appellate 
Assistant Commissioner may, in the case of an order of assessment, confirm, reduce, 
enhance or annul the assessment, under clause (6) thereof he may set aside the assess 
ment and direct the Income tax Officer to make a fresh assessment The Appellate 
Assistant Commissioner has, therefore, plenary powers in disposing of an appeal 
The scope of his power is coterminous with that of the Income tax Officer He 
can do what the Income tax Officer can do and also direct him to do what he has 
failed to do If the Income tax Officer has the option to assess one or other of the 
entities in the alternative, the Appellate Assistant Commissioner can direct him to 
do what he should have done m iheeircumslances of a case Under secUon^2 (1), an 
assessee objecting to an order passed by an Appellate Assistant Commissioner under 
section 28 or section 31 may appeal to the Appellate Tribunal within 60 da\s of the 
date on which such order is eommuoicated to him Under section 33 (4), 

** The appellate Tnbunal may, after smog both parties to the appeal an opportunity of being 
heard pass such orden thereon as it thinks fit aod shall communicate any such orders to the 
assessee and to the Commissioner ' 

Under section 33 (5) 

• Where as the result of an appeal any chao^ is made in the assessment of a firm or assoaa 
tion of persons or a nesv assessment of a firm or association of persons is ordered to be made 
the Appehate Tnbunal may authorise Uic Income tax Officer to amend accordingly any assess- 
ment made on any partner of the firm or any member of the association 

Under this section the Appellate Tnbuml has ample pow er to set aside the assess- 
ment made on the association of persons and direct the Income tax Officer to assess 
the individuals or to direct the amendment of the assessment already made on the 
members The comprehensive phraseology used boih in section 31 and section 33 
ofthe Act docs not counlerunce the attempt of the Revenue to restrict the powers 
of the Assistant Appcfhife Cbmmissioncr or of the Appe/ftifc Trihanaf 6orh of 
them have power to direct the appropriate authority to assess the members indi- 
vidually instead of the association of persons as a unit 

We, therefore, hold, agreeing with the High Court, that the Appellate Tribunal 
has jun^iction to give directions to the appropriate authority to cancel the assess 
roent made on the association of persons and to gi\e appropriate directions to the 
authority concerned to make a fresh assessment on the members of that association 
individually The answer given by (he High Court to the question propounded is 
correct 

In the result, the appeal faity and is dismissed with costs 

Appeal dtstmstJ 


VS 
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THE SUPREME COURT OF INDIA. 

Present K. Subba Rao, J.C. Shah and S. M. Sikri, JJ. 

The Commissioner of Income-tax, Madras . . Appellant* 

V. 

A. Krislinaswami Mudaliar and others . . Respondents. 

Income-tax Act {XI of 1922), sections 66, 10, 12 and 13 — Reference — Business profits — Income-tax 
Officer — Value of dosing stcek added to profits as returned— Appeal — Only plea of assessee, quantum of esti- 
maiion^Questicn of valuation of steel: in compulation of business profit on the basis of change of method of 
accounting — Plot a question arising from order of Tribunal. 

Closing stock — Business profits — Method of accounting — Cash or Mercantile — Valuation of closing stock 
in either case, essential — Officer not bound by statement of aceount furnished by assessee. 

The assessee, a firm constituted in December, 1947, purchased the exploitation rights in a cinema- 
tograph film for a sum of lakh of rupees and for a period of four years. For the assessment year 1949- 
50, the previous year being the period 25tli December, 1947, to 2nd August, 1948, the firm filed a 
voluntary' return showing a profit . Tlte assessee maintained the accounts in the cash basis and the 
excess of total receipts over the cost of acquiring the film less expenses was shown as the profit. On 
15th August, 1948; one of the partners sold his half interest in the assets of the firm for I<s. 2,000 to 
another partner and retired. Tlie Income-tax Oificcr in the view that the true profits of the firm 
could not be computed without valuing the stock-in-trade, estimated the value of unexpired exploita- 
tion rights at Rs. 65,000 and added the sum to the profit already shown in the retinn. In appeal to 
the Appellate Assistant Commissioner and further appeal to the Tribunal, the plea of the assessee 
was confined to estimation of the value of unexpired exploitation rights, nie Tribunal reduced the 
valuation. In Reference proceedings under section 66 (2) of the Act, the High Court answered the 
question, ‘Whether the Tribunal was justified in applying the Proviso to section 13 of the Act and in 
confirming the assessment on a mercantile basis of accounting .i” in the negative and in favour of the 
assessee. Tlie Department appealed, with Special Leave, to the Supreme Court. 

Held, It cannot be held that because the assessee had maintained his accounts in the cash system 
it was not open to the Income-tax Officer to add to the receipts from the business the value of the stock 
in-trade at the. end of the year for the purpose of properly deducing the profits of the business for the 
year in question. 

Tlie Income-tax Officer held in the order of assessment that the assessee firm had not made a 
stock valuation of the film and had merely taken the excess collection over the purchase value and had 
submitted its return of income on that basis. No express order was recorded by him that in his opinion 
the income, profits or gains of the business could not properly be deducted from the method of account- 
ing employed by the firm, but it is implicit in what is stated by him that without valuation of the un- 
expired exploitation rights the profits of year of account could not be computed. In appeals to the 
Appellate Assistant Commissioner and the Tribunal the only pica raised by the assessee was that the 
Ofiicer had ciTed in estimating the value of the unexpired exploitation rights. The Tribunal partially 
accepted the plea and reduced the value. No question of the regularity of the proceedings of the Officer 
by the adoption of the mercantile system of accounting and by the application of the Proviso to section 
13 of the Act would arise from the order of the Tribunal. 

Section 1 3 of the Act only deals with the computation of income, profits and gains for the purposes 
of sections 10 and 12 and does not purport to enlarge or restrict the content of taxation income, profit 
and gains under the Act. Where in the opinion of the Income-tax Officer the income, profits and gains 
cannot properly be deduced from the method of accounting adopted by the assessee, it is open to him to 
compute the income upon such basis in such manner as he may determine. The section does not 
compel the Officer to accept a balance sheet of cash receipts and outgoing prepared from the books of 
account ; he has to compute the income in accordance svithithe method of accounting regidarly employed 
by the assessee. But whatever be the method of accounting cash basis or mercantile basis, in the case of 
a trading venture, for computing the true profits of the year the stock-in-trade must be taken into ac- 
count. . ' 

Under the Act for the purpose ofassessment each y^ear is self-contained unit and Ifout of the receipts 
the cost of the film was to'bc deducted in the absence of an entry crediting the value of the asset at the 
end of the year for arriving at the income or the profit of the firm would either wholly or substantially 
be absored in the amortization of the capital value of the asset. The result of the accounting would 
therefore give a false picture of the partnership, however lucrative the business may in reality be. 

- Appeal by Special Leave from the Judgment and Order dated 2nd February, 
19C0, of the Madras High Court in Case Referred No. 1 of 1955. 

R. Ganapathy Iyer and R. N. Sachthey, Advocates, for Appellant. 

S. Narayanaswamy and R. Gopalakrisliuan, Advocates, for Respondents 
Nos. 1 and 3 to 6. 


16th April, 1964. 
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The Judgment of the Court was delivered by 

Shah, J — The respondents are a firm constituted under a deed dated 12th Decern 
ber, 1947 Thefinnonginallyconsistedofthreepartners KN Damodara Mudaliar, 
A KrishnaswamiMudaljarand V Thangaraja Mudahar K N Damodara Mudaliar 
acquired for the firm for Rs 1,00,000 the exploitation nghts N\hich ^\e^e to enure 
for four years m a cinematograph film “ ApoorVa Chmthamani ” for the North 
Arcot, the South Arcot and the Chmgleput Districts and for Pondicherry For the 
penod, 25th December, 1947 to 2nd August, 1948, which \ as “the previous year’ cor- 
responding to the assessment year 1949 50 the firm filed a voluntary return declaring 
that Rs 28, W3 were earned by the exploitation of the film In the statement sub- 
mitted by the firm the total receipts edited m the firm s books were Rs 1,46 849 
and against that amount were debited Rs 18 206 as expenses and Rs 1,00000 as 
the amount disbursed for acquiring the exploitation rights Thereby m the computa- 
tion of the profits of the business, the firm debited the amount paid for acquiring 
the rights of exploitation of the film, but did not take credit for the value of the 
unexpired exploitation rights at the end of the* previous year ‘ On I5lh August, 1948, 
a deed of dissolution of the partnership was executed, and Damodara Mudaliar sold 
with effect from 6th August 1948, his half interest in the assets of the partnership to 
Rnshnaswami Mudahar for Rs 2,0C0 ard retired from the partnership On 
27th August, 1948, a tnal balance sheet of ihe firms books of account was prepared 
showing a cash balance of Rs 190 12 4 a debit against Krishnassvarai Mudahar for 
Rs 2,641 8 Sandcreditsin favour of Damodara Mudahar and Thangaraja Mudahar 
resp-ctiv-ely for Rs 1,888 2 II and Rs 944-2 1 Thereafter Krishnaswami Mudahar, 
Thangaraja Mudahar and V S Lakshmanan (an outsider) formed ihcmsehcs into 
anotherpartncrship to exploit the filmfor the unexpired period From this partner- 
ship KnshnaswamiMudaliarretired on 22nd February, 1949, agrecmgto receive 
Rs 12,000 for his sixteenth share m the assets of the firm on the date of retirement 

Tn the assessment of the respondent firm for the year 1949 50 the Second Addi- 
tional Income tax Officer, Vellore, declined to accept the statement of account that 
the firm had earned till 2nd August, 1948 a net profit of only Rs 28 643 as truly 
representing the profits of the firm He obsersed that “no stock xaluation of the 
picture has been taken but only the excess collection o\er purchase value has been 
returned “ indicating thereby that m his Me \ from the statement of account which 
omitted to include at the close of the year the \ 3 luc of the rights in the film for the 
unexpired period the profits of the firm could not properly be deduced The Income- 
tax Officer estimated the value of the rghls for the unexpired period of exploitation 
to which the firm was entitled on 2nd August, 1945 at Rs 65 000 and computed the 
net profits of the firm as an unrcgistcml firm at Rs 93 642 and assessed income- 
tax and super tax pay able by the firm on tliat footing 

In appeal by the firm to the Appelbtc Assistant Commissioner the correctness 
of the estimated value of the exploitation rights of the film at Rs 65,000 was alone 
challenged and it was submitted that the sum of Rs 4 000 was the true value of 
the assets at the end of the previous year, Damodara Mudahar the retiring partner 
having relinquished his rights representing half share for Rs 2,000 only The Appel 
late Assistant Commissioner rejected the contention holding tliat the valuation 
of the exploitation nghts for the unexpired period tn the deed of dissolution dated 
15th August, 1948, was “dictated by extra-commercial considerations “,and confirm- 
edthcvaluationof Rs 65 000 made by the Income tax Officer Even in appeal to the 
Income tax Appellate Tribunal, Madras the respondent firm merely contended that 
the valuation of the exploitation rightsfor the unexpired penod was excessive The 
TnTjunal partially upheld the plea, and reduced the valuation to Rs 40000 as on 
2nd August, 1948, and directed modification of the assessment on that footing 

Pursuant to an order issued by the High Court of Madras in a petition imder 
section 66 (2) the Tnlsunai stated the case and referred the following question . 

* Whether on the facts and arcumstaaca of Uus case the Tnbunal was justified in aprb'r* 
the Proviso to section 13 of the Income-tax Act and In corfinmns the assessment on a mcrcanuw 
basis of accounung," 
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^ The High Court held that it was open to the assessee to maintain accounts 
according to a recognised system of accounting and the assessee having adopted the 
cash system of accounting, and the Tribunal having assigned no reasons for discarding 
that system in.the computation of the profits, the Tribunal was in error in making the 
assessment on the basis of the mercantile system of accounting. The High Court 
observed 

“ When \vc reach the position that it was the cash system that the assessee had adopted in this 
case, and that valuation of the closing stock was not an incident of that, system for ascertaining the 
profits, it should be obvious that the Income-tax Officer had no power under the Proviso to section 13 
to force a different system on the assessee either the mercantile system or a hybrid system of cash 
plus valuation of closing stock.” 

The High Court accordingly answered the question referred in the negative. 
Against the order, with Special Leave, this appeal is preferred. 

The question to be determined in this appeal is whether in the computation of 
the income of the firm under the head “ Profits and gains of business ” the Income- 
tax Officer was bound by the method of accounting in which the cost of acquisition of 
the film of which the exploitation rights were held was debited at the commencement 
of the year, but the value of the film at the end of the year was ignored. Section 10 
oftheindian Income-tax Act, 1922, provides that tax shall be payable by an assessee 
under the head “ Profits and gains of business, profession or vocation ” in respect 
of the profits or gains of any business, profession or vocation carried on by him. 
Such profits or gains have to be computed after making the allowances set out in, 
sub-section (2). Section 13 provides that the income, profits and gains shall be 
computed, for the purposes of sections 10 and 12 in accordance with the method of 
accounting regularly employed by the assessee, provided that, if no method of 
accounting has been regularly employed or if Ihe method employed is such that, in 
the opinion of the Income-tax Officer, the income, profits and gains cannot properly 
be deduced therefrom, then the computation shall be made upon such basis and in 
such manner as the Income-tax Officer may determine. 

It may be recalled that the Income-tax Officer had in the order of assessment 
observed that the firm had not made a stock valuation of the film and had merely 
taken the excess collection over the purchase value and had submitted its return of 
income on that basis. No express order was recorded by the Income-tax Officer 
that in his opinion the income, profits or gains of the business could not properly 
be deduced from the method of accounting employed by the firm, but it is implicit 
in what is stated by him that without valuation of the unexpired exploitation rights 
the profits of the year of account could not be computed. With this view, it appears, 
the Appellate Assistant Commissioner agreed. 

It appeal to the Appellate Tribunal the only plea raised was- that the Income- 
tax Officer had erred in estimating' the .value of the unexpired exploitation rights 
at Rs. 65,000. That was partially acceptedj and the value was reduced to Rs. 40,000. 
It is difficult to appreciate how any question about the regularity of the proceedings 
of the Income-tax Officer by the adoption of the mercantile system of accounting 
and by the application of the Proviso to section 13 of the Income-tax Act arose 
from the order of the Tribunal. The High Court has under the Income-tax Act 
power to call upon the Appellate Tribunal to state a case, only if the High Court is 
not satisfied about the correctness of the decision of the Tribunal that no question 
of law arises from the order of the Tribunal. The grounds of appeal filed before 
the Tribunal and before the Appellate Assistant Commissioner make it abunduntly 
clear that the question as to the applicability of the Proviso to section 13 to the profits 
disclosed by the respondent firm was never challenged. Nor could it be said that the • 
Tribunal “ forced the . . . . firm to adopt for the purpose of computa- 

tion of its profits ” a system of accounting other than the one adopted by the firm. 
In the title of the order by the Income-tax Officer it was recited that the method of 
accounting adopted by the firm was “ mercantile ”, but that does not amount to 
saying that he proposed to compute the income on the basis that the accounts should 
be re-written on the mercantile system. 
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The question referred to the High Court asks for advice on the justification for 
applying the Proviso to section 13, and computation of the income on the basis of 
the mercantile system of accounting On neither of these two branches there was 
any argument raised by the firm before the Tribunal But v.e do not propose to 
dispose of this appeal on the limited ground that the question as framed did not arise 
out of the order of the Tribunal and need not be answered The grounds gwen 
by the High Court m support of their answer to the question referred raise a matter 
of principle of some importance in the computation of income of an assessee cart) mg 
on a trading venture with the aid of a wasting asset , and we have heard elaborate 
arguments advanced by Counsel at the Bar and we deem it necessary to express our 
opinion on the questions debated 

It IS true that the Revenue Authorities and the Tribunal did take into considcra 
tion the Slock valuation at the end of the year of account, but that was not because 
in their view the system of accounting adopted was or should be mercantile the 
truth of the matter is that in their vieiv, profits of the firm for the year could not, 
having regard to the nature of the business, properly be deduced from the accounts 
unless the opening and closing stocks were brought into the picture ” This is 
made clear by the observations of the Tribunal in paragraph 15 of the Statement of 
the Case 


* m all trading cases the true profits cannot be deduced from any system of 

maintaining accounts whether cash or mercantile, unless the opening and closing stocks are brought 
into the picture at cost or market pnee u^chcveris lotver , ic wiUnot ami an assessee to say that 
m his cash system he had not made any profit on his cash sa!« till all bis stock is disposed of income- 
ta* is an annual levy and the profits of each year require to be ascertained for that purpose as 
accurately as cucunutances permit If thernore. in any system of accounung maintained by the 
assessee, otherwise accepuble, the stocks are left out of account, the aforesaid proviso it is humbly 
submitted, necessarily has to be invoked, even tf it were for the sole purpose of adjusting the book 
figures for the stock figures 

Correctness of thisview especially m the context of atrading venturebythe 
exploitation of s wasting asset, but which is the assessee’s stock-in trade, falls to 
be considered 

Section 13 of the Indian Income-tax Act was incorporated for the first time to 
the Income tax legislation m India by the Income-tax Act (XI of 1922), because in 
a case decided under the Income tax Act, 1918, Wallis, C J , delivering the principal 
judgment of the Full Bench m Secretary, Board of Baaiue, Madras v Arunachala 
Chettiar expressed the view tha i whatever may be the system of accounting adopted 
by an assessee income assessable to tax means the income actually or construct/icly 
received and that the words of the charging section placed limits upon the succeeding 
sections specifying the different classes of jocome liable to tax To supersede this 
exposition of thclawthe Legislature while enacting Act (XI of 1922) found it necessary 
to enact section 13 TTie section leaves it to the assessee to adopt any system of 
accounting and obliges the Income tax Officer to compute the income, profits and 
gams for the purposes of sections 10 and 12 in accordance with such method of 
accounting regularly employed, if profits of the business can properly be deduced 
therefrom The Judiaal Committee of the Privy Council obsenrd in Commissioner 
of Income tax. Bon bay v Sarangpur Colton MarMfaclurins Company Ltd., 
Ahmedabad^ 

“ . . (he secuoa rebfes to a method of accourUiflg regularly employed br 

the assessee for his owti purposes . and does not relate to a method of making 

up the statutoiy return for assessment to Income-tax. Secondly, the section cicaily makes such a 
method of accounUng a compuJsoiy basis of computation, unless, in the opinion of Ihe Income tax 
Officer, the income p-pfits and gams cannot properiy be deduced Ihcrcfrom. H may well be that, 
although the profit brought out in the aceounu is not the true figure for Income-tax purposes, the 
true figure can be accurately deduced therefrom ” 

The Board also observed • 

*• It B the duty of the Income-tax Officer, wliere (here « such a method of acootmfmg, to eoo; 
sider whether the income, profits and gams can properly be deduced therefrom, and to proceed 
according to his judgment on this quesltoo* 


1 I LR 44 AJad. 65 39 M L.J £f9 


2. t-R 65 lA J (J938> 1 MJLJ J 
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Again as observed by this Court in Commissioner of Income-tax v. Macmillan 
& Co., ^ the expression “ in the opinion of the Income-tax Officer ” in the Proviso to 
section 13 of the Indian Income-tax Act, 1922, does not confer a mere discretionary 
power ; in the context it imposes a statutory duty on the Income-tax Officer to 
examine in every case the method of accounting employed by the assessee and to see 
whether or not it has been regularly employed and to determine whether the income, 
profits and gains of the assessee could properly be deduced therefrom. 

But the section only deals with the computation of income, profits and gains 
for the purposes of sections 10 and 12 and does not purport to enlarge or restrict the 
content of taxable income, profit and gains under the Act. Section 2 (15) of the 
Act defines “ total income ” as meaning total amount of income, profits and gains 
referred to in sub-section (1) of section 4 computed in the manner laid down in the 
Act. Section 4 (1) lays down what income shall be included in the total, income, 
and sections 10 (2), 12 (2), 12-B (2), 14, 15-A, 15-B, 15-C and 16 prescribe the manner 
of computation of income, profits and gains in different circumstances, and also 
prescribe special exemptions. Section 1 3 does not directly impinge upon the applica- 
tion of these provisions : it merely prescribes that the computation of taxable profits 
shall be made according to the method of accounting regularly employed. Where 
in the opinion 'of the Income-tax Officer the income, profits and gains cannot properly 
be deduced from the method of accounting, it is open to the Income-tax Officer to 
compute the income upon such basis and in such manner as he may determine. The 
section does not compel the Income-tax Officer to accept a balance-sheet of cash 
receipts and outgoings prepared from the books of account ; he has to compute 
the income in accordance with the method of accounting regularly employed by the 
assessee. 

! 

The only departure made by section 13 of the Indian Income-tax Act from the 
tax legislation in England is that whereas under the English legislation the Commis- 
sioner is not obliged to determine the profits of a business venture, according to the 
method of accounting adopted by the assessee, under the Indian Income-tax Act, 
prima facie, the Income-tax Officer has for the purpose of sections 10 and 12 to com- 
pute the income, profits and gains in accordance with the method of accounting 
regularly employed by the assessee. If, therefore, there is a system of accounting 
regularly employed and by appropriate adjustments from the accounts maintained 
taxable profit may properly.be deduced, the Income-tax Officer is bound to compute 
the profits in accordance with the method of accounting. But where in the; opinion 
of the Income-tax Officer the profits cannot properly be deduced from the system 
of accounting adopted by the assessee it is open to him to adopt a more suitable basis 
for . computation of the true profits, 

Among Indian businessmen, as elsewhere, there are current two principal 
systems of book-keeping. There is, firstly, the cash system in which a record is main- 
tained of actual receipt and actual disbursements, entries being posted when mohey 
or money’s worth is actually received, collected or disbursed. There is, secondly, 
the mercantile system, in which entries are posted in the books of account on the 
date of the transaction, /.c., on the date on which rights accrue or liabilities are incurred, 
irrespective of the date of payment. For example, when goods are sold on credit, 
a receipt entry is posted as of the date of sale, although no cash is received immediately 
in payment of such goods ; and a debit entry, is similarly posted when a . liability is 
incurred although payment on account of such liability is not made at the time. 
■Tlicre may have to be appropriate variations when this system is adopted by an assesse 
who carries on a profession. Whereas under the cash system no account of what are 
called the outstandings of the buriness either at the coriimencement or at the close of 
the year is taken according to the mercantile method actual cash receipts during 
the’ year and the actual cash outlays during the year are treated in the same way 
as under the cash syriem, but to the balance thus arising, there is added the amount 
of the outstandings not collected at the end of the year and from this is deducted 

1. (1958) S.C.J. 530 : (1958) S.C.R. 689 : (1958) 2 An.W.R. (S.C.) 1 : (1958) 2 M.L.J. (S.C.) 1.' 
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the liabilities incurred or accrued but not discharged at the end of the jear Both the 
methods are somewhat rough In some cases these methods may not give a clear 
picture of the true profits earned and certainly not of taxable profits The quantum 
of allowances permitted to be deducted under diverse heads under section 10 (2} 
from the income, profits and gams of a business could differ according to the system 
adopted This is made clear by defining in sub section (5) the ord “ paid ” which 
IS used in severalclausesof sub section(2)as meaning actually paid or incurred accord 
mg to the method of accounting upon the basisof which the profits or gams are com 
puted under section 10 Again where the cash system is adopted, there is no question 
of bad debts or outstandings at all, in the case of mercantile system against the book 
profits some of the bad debts may lia\e to be set off when they are found to be irre 
coverablc Beside the cash system and the mTcantile system, there are mnuraerablc 
other systems of accounting which may be called hybrid or hetrogeneous— in which 
certain elements and incidents of the cash and mercantile systems arc combined 

But whatever method of book keeping is adopted, in the case of a trading venture 
for computing the true profits of the year the stock m trade must be taken into 
account If the \alue of stock m trade is not taken into account m the 
ultimate result the profit or loss resulting from trading is bound to get absorbed 
or reflected in the stock in trade unless the value of the stock in trade remains 
unchanged at the commencement of the year and the end of the year It must be 
remembered tliat under the Income txx Act, lax is levied on income, profits and gams, 
and not on receipts taxable profits therefore cannot ordinarily be deduced from 
cash receipts alone If m the computation of profits of a trading venture, only the 
cash receipts and outgoings arc taken into account, in substance the profits would be 
deferred, till the firms capital outlay is completely recouped, thereby transforming 
what in truth are profits of the business into capital, by book keeping entries 

In this case u is necessary to consider whether the method of accounting adopted 
of Ignoring the value of the stock^in trade may be regarded as regularly employed 
by the respondent firm, when it is first year of account It is common ground that 
the method of accounting was not mercantile, but ^vas wholly or primarily cash 
The Income tax Officer was of the victv that m the absence of stock valuation of the 
film which was a wasting asset of the partnership and which was exploited for earning 
profits, the income of the firm could not properly be deduced and with that view the 
Appellate Assistant Commissioner and the Tnbunal ha\c agreed The High Court, 
however, held that the maintenance of account on cash basis being a recognised 
method of accounting the Income-tax Officer was bound by the choice of the assessce 
who had adopted that system of accounting and to compute the income in accordance 
with that method, unless the Income tax Officer was satisfied that the assessce hid 
not regularly adopted that system The High Court also observed that what the 
Department had done svas to make the assessment on the basis that the system of 
accounting adopted by the assessce was a mercantile system which the assessce had 
never adopted, and thereby computed the profits of the assessce, by takem into consi- 
deration valuation of the closing stock which was not an incident of the cash system 
The Income-tax Offi<»r had in the vicn of the High Court no power under the Pro- 
viso to section 13 

*• To force a different system on the assessce either the m'rcanide sj-stem or a bybnd system 
of cash plus saluatioD of dosing stock-** 

In coming to that conclusion, in our judgment, the High Court erred Note 
the fads an amount of Rs 1,00 000 was paid by the fiim for acquiring a wasting 
asset, which was to be exploited for the benefit of the partnership The price paid 
for acquiring the asset was debited as an outgoing At the end of the year there 
was a total collection of Rs 1,46,S49 the exploitation of the asset The expenses 
for carrying on the business amounted to Rs 18,206 The result according to the 
respondent firm was a net profit of Rs 28,647 This was arrived at by posting 
the outgoing for acquiring its stock in trade as a proper debit, and ignoring the value 
of that asset at the end of the year altogether Under the Income tax Act for the 
purpose of the assessment each year is a self-contained unit, and if out of the receipts 
the cost of the film was to be deducted in the absence of an entry crediting the value 
of the asset at the end the year, for arming at the income of the profit of the firm 
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would either W’holly or substantially be absorbed in the amortization of the capital 
value of the asset: The result of the accounting would therefore give a false picture' 
of the partnership, however lucractive the business may in reality be. The methods of 
computation of taxable incomes prescribed by the Act of dilferent kinds of income are 
undoubtedly highly artificial, but the Act does not compel the Income-tax Officer 
to accept a statement of account which is not prepared according to any recognised 
accounting practice. 

In Commissioner of Inland Revenue v. Cock Russell & Co., Ltd.^ Croom- 
Johnson, J., in dealing with valuation of stock-in-trade for purposes of taxation 
observed : 

“ There is no word in the statutes or Rules which deals with this question of valuing stock- 
in-trade. There is nothing in the relevant legislation which indicates that in computing the profits 
and gains of a commercial concern the stock-in-trade at the start of the accounting period should 
be taken in and that the amount of the stock-in-trade at the end of the period should also be taken 
in. It would be fantastic not to do it : it would be utterly impossitjle accurately to assess profits- 
and gains merely on a statement of receipts and payments or on the basis of turnover. It has long 
3)een recognised that the right method of assessing profits and gains is to take into account the value 
of the stock-in-trade at the beginning and the value of the stock-in-trade at the end as two of the 
/items in the computation. I need not cite authority for the general proposition, which is admitted 
at the Bar, that for the purposes of ascertaining profits and gains the ordinary principles of commercial ■ 
accounting should be applied, so long as they do not conflict with any express provision of the re- 
levant statutes.” ' 

We have already said that in England there is no provision which compels the tax 
officer to adopt in the computation of income the system of accounting regularly 
employed by the assessee. But whatever may be the system whether it is, cash or 
mercantile as observed by Croom-Johnson, J., in a trading venture it would be im- 
possible accurately to assess the true profits without taking into account the value 
of the stock-in-trade at the beginning and at the end of the year. Reference may also 
be made to Whimster & Co. v. The Commissioner of Inland Revenue^, in which Lord, 
President Clyde obseryed- at. page 823 : . , . 

• “-In computing the balance of profits and gains for the purposes of Income-tax, * . * ■■ * 

two general and fundamental common places have always to be kept in mind. In the first place,' 
the profits of any particular year of accoimting period must be taken to consist of the difference 
between the receipts from the trade or business during such year or accounting period and the ex- 
penditure.laid out to earn those receipts. ' In the'second place, the.account of profit and loss to be 
made up for the purpose of ascertaining that difference must be framed consistently with the ordinary 
principle of commercial accounting, so far as applicable, and in conformity with the rules, of the' 
Income-tax Act, or of that Act as modified by the provisions and Schedules of the Acts regulating- 
Excess Profits Duty, as the case may be. For example, the ordinary principles of commercial 
accounting require that in the profit and loss accoimt of a merchant’s or manufacturer’s .business the 
values of the stock-in-trade at the beginning and at the end of the period covered by the accoimt 
should be entered at cost or inarket price, whichever, is the lower; although there is nothing 
about this in the taxing statutes.” * ' ' 

Similarly in Commissioner of Income-tax and Excess Profits Tax, Madras v.- 
Messrs. Chari and Rami Madura^, Rajamannar, C.J., observed that stock-in-trade 
in hand is'an essential item in the computation of the profits for a period. 

“ Profits ” as observed by Fletcher Moulton, L.J., in the Spanish Prospecting 
Co., Ltd., In re^. 

“ implies a comparison between the state of a business at two specific dates usually separated 
by an interval of a year. The fundamental meaning is the amount of gains made by the business 
^during the year. This can only be ascertained by a comparison of the assets of the business at the two 
•dates. ' 

1- We start therefore with this fundamental definition of profits, namely, if the total assets of ' 
.-the business at the two dates be compared, the increase which they show at the later date as com- 
iPared with .the earlier date * * # * represents in strictaess the 

.profits of the business during the period in question.” 

It is true that in that case Fletclier-.Moultpn,L.J., made the observations not in 
dealing with profit and loss account in a case in relation to taxation, but with a 


,1.,, 29 Tax. Cas. 387. 525. - ~ - 

2, 12 Tax Cas. 813. , . 4. L.R. (1911) 1 Ch. 92. . 

3. I.L.R. (1949) Mad. .'559 : (1948) 2 M.L.J. 
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balance-sheet of a compaaj intended to show the actual financial condition ofa 
business at the end of a year The observations howe\er do show that in asccr 
taimng profits v^hat maybe regarded as normal book keeping practice has to be 
observed Whether m the case of trading m special classes of assets appropriate 
adjustments may ha\ e to be made is beside the pomt 

The Income tax Act makes no provision with recard to the valuation of stock 
It charges for payment of tax the income profits and gams which have to be computed 
in the manner provided by the Income tax Act In the case of a trading senture 
these profits have to be adjusted in the light of the provisions of the Income tax Act 
permitting allowances prescribed thereby For that purpose it is the duty of the 
Income tax Officer to find out what profits the business has made according to true 
accountancy practice in the light of the system adopted, and thereafter to make the 
requisite adjustments and eten appropriate modification of the rule suggested by 
Fletcher Moulton L J to ascertain the taxable profits It is true as observed by 
Lord Buckmaster in I7ie Nmal CoUiery Co , Lid v The Commissioner of Inland 
R£\enue^, that the prmciple of determimng the profits of the trade by \aulmg escry- 
thing at the beginning and the end of the accounting period and by finding the difle 
rence may not be unnersally applicable in all cases and needs material modification 
The formula suggested m the Spanish Prospecimg Compands ca3e\ was sought to 
be applied to a case in whichExcessProfits duty was assessed The assessee, a mining. 
Company was unable to work its colliery on account of a stnke The assessee sought 
to introduce into its account which normally ended on 30ih June 1921 , the estimated 
expenses for repainng the damage (which though arising m the account period w’as- 
restored later) on the plea that the expenses were in the nature of liability of business 
and properly debitable before they were actually ^ncu!Ted The House of Lords 
rejected that contention It was in this context that Lord Buckmaster observed that 
the accountancy rules apphcable to wise and prudent trading could not be used in 
connection with the working of a mining lease 

These observations do not affect the true character of the profits of a business 
Adjustments may ha\*e to b* made in the principle having regard to thespecial character 
of the assets the nature of the business and the appropriate allowances permitted 
in order to amve at the taxable profits They do not support the proposition that 
in the case of a trading venture you can amve at the true profits ofa year by ignoring 
altogether the valuation of the stock in trade at the end of the year while debiting 
its value at the commencement of the year as an outgoing for determination of the 
profits by ignoring the valuation of the stock at the end of the 5 car and debiting, 
the value of the assets at the commencement of the year would not give a true 
picture of the profit for the year of account 

There is no warrant in this case for assuming that the Revenue Authorities and 
the Tribunal had sought to displace the method of accountancy adopted by the 
nsse«sce By applying the Proviso to section 13 they made the computation upon 
Ihe basis and in the manner in which in their opinion profits would be properly 
deduced That they were entitled to do Wc arc therefore of the view that the 
High Court was m error m holding that because the assessee had maintained his 
accounts in the cash system it was not open to the Income tax Officer to add to th'^ 
receipts from the business the value of the stock in trade at the end of the year for the 
purpose of properly deducing the profits of the business for the year m question 
Th* appeal therefore roust be allowed and the ansv cr to the question referred 
to the High Court mil be m the affinnative The Commissioner will be entitled to 
hi 3 costs in this Court as well as m the High Court 

V S Appeal aUoy,ed 


\ 12Tax.Cas.10I7 


2, L.R.(19n)iaj 92. 
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Present: — K. Subba Rao, J. C. Shah and S.M. Sikri, JJ. 

S, S. Gadgil , , Appellant.’^ 

V. ' • 


Lai & Co. 


Respondent. 


Income-tax Act, {XI of 1922), section 34 (1) proviso (iii) and section A:Z— Limitation— -Agent of 
non-resident— Back assessment— Xotice barred under existing law— Extension of time' limit by amendment— Xo 
terminable point of time between last duty under old law and commencement of new law — Notice, whether saved 
from bar of limitation — Assessment — Nature of — Whether an adjudication of a civil dispute. 


Interpretation of statutes— Retrospeclivity— Bar of proceedings before amendment— Subsequent extension of 
time-limit, if revives the barred proceedings — Rule against implying relrospectivity greater than express provision. 

Finance Act, 1956 {Central Act XVIII of 1936), sections 18 and 25, General Clauses Act, 1897 {Central 
Act {X of 1897), section 5 (3). 


The assessee, a commission agent, had business connection with certain non-residents. The 
Income-tax Officer iwued a notice on 12th Alarch, 1957, calling on the assessee to show cause why he 
should not be dealt svith as a statutory agent ofthe non-residents under section 43 of the Indian Income- 
Tax Act, 1922. The assessee filed liis objections, but the Income-tax Officer issued notice to the 
assessee on 27th March, 1957, under section 34 of the Act for making assessments on him as the non- 
residents’ agent for the assessrnent year 1954-55. The assessee objected on the ground that more than 
one year had elapsed after the end of the year of assessment and the proceedings under section 34 were 
hence time barred. The Officer rejected the contention on the score that the time-limit was extended 
by the Finance Act of 1956. A petition for writ filed by the assessee to restrain the Officer from further 
proceedings was ordered. In the appeal filed by the Income.Tax Officer against the issue of writs . 

Held, that in the couree of assessment to income-tax for the year 1954-55, the relevant law applica- 
ble prescribed that a notice of assessment or re-assessment mgainst a person deemed'toffie an agent 
under section 43 could not he issued after the expiry of one year from the end of the assessment year. 
That period expired on 31st March, 1956, and after that date no notice could be issued, relying upon 
the law as it stood before the amendment of section'34. ' 

Section 18 of the-Finance Act, 1956,' which amended section 34 of the Indian Income-tax Act,. 
1922, was not given retrospective operation before 1st April, 1956. .The right to issue a notice under 
the earlier Act came to an end before the nevy Act came into force. . - The application of the amended 
Act is subject to the principle that, unless otherwise provided, if the right to act under the earlier 
statute has come tb an end, it could not.be revived.by the subsequent enactment which extended the 
period of limitation. ■ Therewasj undoubtedly, no determinable point of time between the expiry of' 
the earlier Actandthecommencementofthenew Act, butthatwouldnotaffecttheapplication of this 
rule; 

The Legislature has given to section 18 ofthe Finance Act, 1956, only a limited retrospective 
operation, i.e., upto 1st April, 1956 only. That provision must be read subject to the rule that in the 
absence of an express provision or clear implication the Legislature does not intend to attribute to the 
amending provision a greater retfospectivity than is expressly mentioned. . 

A proceeding for assessment is not a suit for adjudication of a civil dispute and the period 
prescribed by section 34 for, assessment is not a period of limitation. 

Appeal from the Judgment and Order dated 1st . April, 1958, of the former 
Bombay High Court in Miscellaneous Application No. -Sll, of 1957. % 

' K. N. Rajagopal Sastry, Senior Advocate {R. N. Sachthey, Advocate, with him), 
for Appellant. ' ' 

Bishan Narain, Senior Advocate, {S. 'P. Mehta, Advocate and J. B. Dadachanji, 
Oi C. Mathiir and Ravinder Narain, Advocates of Mjs. J. B. Dadachanji & Co.,. 
with him), for Respondent. ' ^ 

The Judgment of the Court was delivered by . , 

Shah, J.— Messrs. Lai & Company hereinafter called the assessee carry on- 
business in Bombay as commission agents. In the course of assessment proceedings 
for the year 1954-55 the assessee’s books of account were examined by the Income- 
tax Officer and it was noticed that the assessee had business connection with certain 
non-resident parties. “ On 12th March, 1957, the Income-tax Officer issued a notice 
calling upon the assessee to show cause why in respect of the assessment year 195^55 
the assessee should not be . treated under section 43 of the Indian Income-tax Act, 
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1922, as an agent m respect of twenty five non resident parties named m the notice 
The assessce denied that he had “ direct deahngs ” with any non resident party 
and that m any event the proposed action was barred because the period presenbed 
for initiation of proceeding had expired and requested the Income tax OlSccr to 
drop the proceeding The Income-tax Officer, B III Ward, Bombay, issued on 
27th March, 1957, a notice under section 34 of the Indian Income tax Act for assess- 
ment of the asesssee as an agent of the twenty five named non resident parties Tic 
assessce submitted a return showing his income as “ ml” The Income-tax OfScer 
held that the transactions disclosed from the books of account of the assessce clearly 
showed that the assessee ” had regular business connection with” non resided 
parties, that through the assessce those non resident parties were receiving incomt, 
profits and gams and section 43 was dearly applicable to the assessce there being 
definite business connection between the assessce and the named non residents He 
therefore treated the assessce as agent ot the non resident parties under section 43 
of the Act 

The Income tax Officer also rejected the contention of the assessce that action 
under section 34 was barred at the date of the notice issued to the assessce Kelymg 
upon the First Proviso to section 34 (1) (6) (iii) inserted by the Finance Act, 1956 
the Income tax Officer held that the Legislature bad by amendment extended the 
“timelimit m dear and wpress terms so as to cover” action under section 34 
against a person on whom the assessment or re assessment is to be made as an agent 
ofanon resident person under section 43 ofthe Act for the assessment year 1954-55 
and accordingly assessed the income of the assessce at R$ 60,684, estimating the 
locozne of the parties residmg ontside the taxable lemtones, m the absence 
of accounts to be Rs 50 000 

The assessce then filed a petition under Article 226 of the Constitntion in the 
iHigh ^urt of judicature at Bombay praying that a wnt in (be nature of vumdanus 
or prohibition do issue restraining and prohibitmgthelncome-tax Officer from giving 
effect to or taking any steps or proceedings by way of recovery or othertnse rn 
pursuance of the orders of assessment The assessce pleaded, inter aha, that the 
proceedings for assessment under section 34 of the Act commence by the Income-tax 
Officer after the expiry of one year from the end of the assessment year 1954-55 
were without the authority of law The High Court of Bombay, follow mg its earlier 
judgment m 5 CPrashary Vasan/sen Diiarkadaj\be)d that at the ^te when the 
notice was issued, by reason of the Proviso which was in operation under section 34 (1) 
in rcsp'*ct of the assessment y car 1954-55 the notice was out of time and that the penod 
provided thereby could not be extended by the Finance Act of 1956 so as to authorise 
the Income tax Officer to issue a notice for assessment or re assessment of the 
assessce as statutory agent of a party, residing outside the taxable territory In the 
view of the High Court the notice dat^ 27ih March 1957, was invalid and a valid 
notice bemg a condition precedent to the exercise of jurisdiction under section 34 , 
Ih? proceeding under section 34 was not mamtainable Against the order of the 
High Court issumg wnts prayed for by the assessce, with certificate of fitness this 
appeal is preferred by the Incom“ tax Officer, Bombay 

In order to appreciate the contention raised by the assessce and w hich has found 
favour with the High Court, it is necessary to refer to the relevant provisions of 
section 34, as they stood before the section was am'mded by the Finance Act, 1956. 
The relevant clauses prescribing the penod withm which notice may be issued read 
^ follows 

“CO (a) If- • • • • • y • 

( 6 ) • • • • . ^ . 

he may m cases faQms tmder claose (a) at any tune within eirht yean and bi cases IsSjst 

fl.tii<a(A) at any time withm four yeaw of the end nf that year serve On the assessce * 

• • • a nfttifg fnn tamtn y aU nf any nf the r n ^ Ti ireiii-nts whlCb may bC Indll«4 

in a notice tmder sub-secuon (2) of section 21 and may p roce ed to assess or re-assess sneb tneose, 
pro fi ts or or lecompole the loss or deprcaation allowance , ^ » • • _ 


1 (1956) 29 LTR. 857 58Boml-R.I84 I L.R- (1956) B«a. 374 AJLR. 1956 Bean. 53a 
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Provided that — . 

(i) * » « « * 

(ii) * « e * If , 

(iii) Where the assessment made or to be made is an assessment made or to be made on a 
person deemed to be the agent of non-resident person under section 43, this sub-section shall have 
effect as if for the periods of eight years and four years a period of one year was substituted.” 

By section 18 of the Finance Act, 1956, section 34 was extensively amended and 
clause (iii) of the Proviso was substituted by the following Proviso ; 

• “ Provided further that the Income-tax Officer shall not issue a notice under this sub-section 
for any year after the expiry of two years from that year if the person on whom an assessment or 
re-assessment is to be made in pursuance of the notice is a person deemed to be an agent of non- 
resident person imder section 43.” 

Initially, a notice of assessment or re-assessment under section 34 (1) against 
a person deemed to be an agent of a non-resident person under section 43 could not 
be issued after the expiry of one year from the end of the year of assessment ; under 
the amended section this period was extended to two years from the end of the 
relevant assessment year. In the course of assessment to income-tax for the year 
1954-55 the relevant law applicable prescribed that a notice of assessment or re-assess- 
ment against a person deemed to be an agent under section 43 could not be issued 
after the expiry of one year from the end of the assessment year. That period expired 
on-31st March, 1956, and after that date no notice could be issued, relying upon the 
law as it stood before amendment for assessment or re-assessment treating the assessee 
as an agent of a non-resident under; section 43. But the Income-tax Officer sought 
recourse to the amended provision which gave him a period of two years from the 
end of the assessment year, for initiating assessment proceedings, and the authority 
of the Income-tax Officer to so act is challenged by the assessee. 

Section 18 of the Finance Act, 1956, is", it is common ground, not given retros- 
pective operation before '1st April, 1956. The question then is, whethk the Income- 
tax Officer may issue a notice of assessment to a person as an agent of a non-resident 
party under the amended provision when the period prescribed for such a notice 
had before the amendW Act came into force expired. Indisputably the, period for 
serving a notice of re-assessment under the unamended section had expired, and there 
was in the Act as it then stood, no provision for extending the period beyond the end 
of one year from the year of assessment. The Income-tax Officer could therefore 
coihmence a proceeding under section 34 on 27th March, 1957, only if the amend- 
ed ’section applied and hot otherwise. The amending Act came into force after 
the period provided for. the issue of a notice' under section 34 before it was amended 
had expired. It is true that there was no determinable point of time between the 
expiry of the prescribed time within which the. notice could have been issued against 
the assessee under section 34 ProvisoXiii). .before it was amended. But there was 
no overlapping period either. Prima facie, oh;the expiry of the period prescribed 
by. section 34 as it originally stood, there was no scope for issuing a notice unless 
the Legislature expressly gave power to the Income-tax Officer to issue notice under 
the amended section notwithstanding the expiry of the period under the unamended 
provision or unless there was overlapping of the period within which notice could 
be issued, under the old and the amended provision. But. Counsel for the Commis- 
sioner submitted that at no time was the Income-tax Officer bereft of authority to 
issue a notice under section 34 of the Indian Income-tax Act, 1922. He submitted 
that till the midnight of 31st March, 1956, hoticecould be issued in exercise of the 
powers conferred by section 34, Proviso (iii) before it was amended, and notice .of 
assessment or, re-assessment could also be issued under the amended provision 
immediately thereafter in exercise .of the powers conferred by section 18 of the 
Finance Act, 1956i Counsel relied upon the rule contained in section 5 (3) of the 
General Clauses Act that unless the contrary is expressed, a Central Act or Regula- 
tion shall be construed as coming into operation immediately on the expiration of 
the day preceding its commencement. It was submitted that this is merely a statutory 
recognition of the rule which is well-settled that where a.- statute names a date on 
which it shall come into operation, it shall be deemed to came into force immediately 



*02 THE SOTRQffi COURT JOURNAL [1964 

on the «piration of the previous day and the law does not take into consideration 
fractions of a day 

Reliance was placed by counsel upon Tomlinson v Bullock^ and English v 
In Tomlinsons Case\ the ^estion was whether an order of afShatioa 
could be made on an application maae in respect of a child bom at any time of the 
dayonl0thAugustI872 undcrtheBastardyAct,35and36, Vict ,c 65 Inanappli 
dation made for an order of affiliation, it was held that the order could competently 
be made in respect of a child bom at any tune of the day on the 10th of August 
1872, because the Act m the contemplation of law for this purpose came into eifect 
from the commencement of the day on which it received the royal assent, and that 
normally an Act which comes into operation becomes law as soon as it commences 
In English v Chiff^, it was held by the Court of Chancery that the trustees under a 
deed of settlement dated 13th May, 1892, who stood possessed of an estate dunng the 
the term of twenty one years from the date of settlement upon trust to apply the 
rents and profits mentioned therem and who were authonsw at the expiration of 
the said penod to sell the estate could competently sell it and their action v.’as not 
liable to be challenged as infringing the rule of perpetuity It was held in that case 
that the determination of the term of twenty one years and the commencement of 
the trust for sale arising at one and the same moment, the tmst was not void for 
remoteness on the ground that it was limited to take effect at the expiration of the 
term Neither of these cases has, in out judgment any application to the principle 
applicable in the present case The power to issue a notice under the unamended 
Art came to an end on 31st March, 1956 Under that Act no notice could thereafter 
be issued It is true that by the amendment, made by section 18 of the Finance 
Art, 1956, a notice could be issued withm two years from the end of the j-ear of assess 
ment Buttheapplicationof the amended Act is subject to the principle that unless 
otherwise provided if the right to act under the earlier statute has come to an end 
It could not be revived by the subsequent amendment which extended the period 
of limitation The right to issue a notice under the earlier Act came to an end 
h^ore the new Act came into force There was undoubtedly no deienaioable point 
of time between the expiry of the earlier Act and the commencement of the new Act , 
but that would not, m oorjudgment, affect the application of Ibis rule 

Reliance was also placed by Counsel for the Commissioner upon the rule which 
has prevailed m the Supreme Court of the United States of Amenca that 

a Dcw statute should be constraed asacontisuatjcrDOftbeoldonewitb the modiikations 
coDtabed to the Dcw one althoaghitrormaliy repeals the old statute where it re-enacuiu substan- 
tial provisions and the two statutes are almost identical Bear Lake and Bl cr Water Works 
and Irrigation Company and JarrU Canklm Mortgage Trust Company v Wiliam Garland and 
Corey Brothers and Co * 

It appears to have been recognised in the Supreme Court of the United Suites 
of Amenca m Pacific Mail S S Co v Jolt/ce*, that repeal m terms of a former 
statute does not necessarily indicate an intention of the Legislature thereby to 
impair rights -which had arisen under the Act which was repealed As flic provi- 
sions of the new Act took effect simultaneously with the repeal of the old one, the 
Supreme Court held that the new one might more properly be said to be sub- 
stituted in the place of the old one, and to continue m force, with raodifi 
cations, the provisions ofthc old Act, instead of abrogating or annulling them 
and re-cnacting the same as a new and onginal Act Apart from the question 
whether the rule so enunciated is applicable to the interpretation of Indian 
statutes, in this case we are not concerned with re-enactment of a statute 
The statute abrogates one rule of limitation, and enacts another rule with a limited 
retrospective operation To such a case Ibe rule enunciated by the Supreme Court 
of Amenca assuming it applies, atlnbutingtolhcLcgislaturcan intention to continue 
m force the provisions of the old Act, with a modification, so as to give to the new 
statute in substance operation rctrosp^vely from the date on which the old statute 
was enacted, can have no application Vfe do not think that any such intention 
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jnay be attributed to the Legiriature in enacting section l'8 of the Finance Act, 1956, 
so as to make it the basis of a liability .to taxation after the expiry of the period pres- 
cribed in that behalf by Legislature. 

Counsel also submitted that section 34 lays down a rule of limitation for commen- 
cing an action for assessment or re-assessment, and that in the absence of an express 
provision to the contrary, a statute of _ limitation in operation at a given time 
governs all proceedings from the moment of its enactment even though the cause of 
action on which the proceeding was based came into existence before the Act was 
enacted. Equating a proceeding under section 34 of the Indian Income-tax Act 
with a suit or a proceeding in a civil Court, Counsel said that the law of limitation 
being a law of procedure, assessment proceedings including proceedings for reassess- 
ment are governed by the law in force at the date on which they are instituted 
and that the rule that the repeal of a statute without express words or clear implication 
in the repealing statute, cannot take away a ri^t vested in a party acquired under 
4he repealed statute \vhen it was in force, is a rule of prescription and not of proce- 
dure, and nowithstahding general observations to the contrary in certain decisions 
•applies only to those actions in which by the determination of the period prescribed 
a right to institute an action for possession of property is extinguished. Counsel 
ifelied in support of the plea on Baleswar v. Latafat^. It is unnecessaiy to dilate 
upon this argument in any detail, or to enter upon an analysis of the numerous 
-cases ■which were mentioned at the Bar to determine whether the rule that withoufan 
express- provision, or a clear implication arising from the amending statute rights 
acquired under the repealed statute by the determination of the period of thelimitatioii 
prescribed thereby cannot be deemed to be revived, applies to suits for possession 
‘Only. It may be sufficient to make two comments on the argument. The rule has 
in fact been applied to suits other than suits for possession : e.g., Mahomed Mehdi 
Faya v. Sdkinabai^ (a suit for restitution of conjugal rights) ; M. Krishnaswami 
Ifaicker v.A. Thiruvengada Mudaliar^ (a suit for recovery of a debt) ; Shambhoonathe 
Saha V. Gurchum Ldkiii* (an application for execution) and Nepal Chandra 
Roy dipwdhury v. 'Niroda,,Simdari Ghose^, (an application fbr setting aside an ex- 
parte decree). Again soon after it was delivered the authority of Baleswar’s cdse'^, 
was weakened by the jud^ent in Jagdish v. Saligram'^, where the Court doubted 
the correctness of the earlier view. 

A proceeding for assessment is not a suit 'for adjudication of a civil dispute. 
That an income-tax’ proceeding is in the nature of a judicial proceeding between 
■contesting parties, is a matter which is not capable of even a plausible argument. 
The Income-tax authorities who have power to assess and recover tax are not acting 
.as judges deciding a litigation between thecitizenand the State ; they are administra- 
tive Authorities whose proceedings are regulated by statute, but whose function is 
to estimate the income of the taxpayer and to assess him to tax on the baSis of that 
estimate. Tax legislation necessitates the setting up of machinery to ascertain the 
taxable income, and to assess tax on the income, but that does not impress the pro- 
ceeding with the character of an action between the citizen and the State : The Com- 
missioner of Inland Revenue v. SneatlF and Shell Company of Australia, Ltd. v. Federal 
Commissioner, of Taxation^. 

Agaihthe period prescribed by section 34 for assessment is not a period of limi- 
tation. The section in terms imposes a fetter upon the power of the Income-tax 
Officer to bring to tax escaped income. It prescribes different periods in different 
classes of cases for enforcement of the right of the State to recover tax. It was 
observed by tliis Court in Ahmedabad Manufacturing and Calico Printing Co., Ltd. 
V. S. G. Mehta, Income-tax Officer and another^ ; 


1. (1948) I.L.R. 24 Pat. 249. • 6.= (1945) I.L.R. 24 Pat. 391. 

• 2. (1913) LL.R. 37 Bom 393. 7. (1932) 17 T.C. 149, 164. 

3. A.I.R. 1935 Mad. 245: 68 M.L.J. 63. 8. L.R. (1931) A. C. 275. 

4. (1880) I.L.R. 5 Cal. 894. “ ' ” 9. (1963) 48 1.T.R. (S.C. section) 154, 171: 

:5. (1912) r.L.R. 39 Cal. 506. (1963) 1 S.CJ. 491 : (1963) 1 1.T.J. 328. 


504 


THE StJPREME COURT JOURNAt. 


[1964 

“ H must be remembered that if the Incoioe-tax Act prescnbed s penod dtmng which ta* due 
In any particular assessment year may be assessed, then on the'expiry of that penod 'he Departmert 
cannot make an assessm’mt Where no penod is prescnlied the assessment can be complete at any 
tune but once completed it is final Once a final assessment has been made, it can only be reopened 
to rectify a mistake apparent from the record (s 35) or to reassess where there has b^ an escape- 
ment of assessment of income for one reason or another (s 34) Boththesesectionswhjchcnablere- 
opening of back assessments provide their own penods of time for action but all these penods of 
tune, whether for the first assessment or for rectification, or for re-assessment, merely create a bar 
when that tune passed agamst the machinery set up by the Income tax Act for the assessment and 
levy of the tax. They do not create an exemption in favour of the assessee or grant an absolutioo 
on the expiry of the period The liability » not enforceable but the tax may again become exigible 
if the bar is removed and the taxpayer is brought withm the jurisdiction of the said machinery by 
reason of a new power This is, of course subject to the condition, either expressly or by cleat 
imphcauon If the language of the law has that dcarmeaniDg, it must be given that effect and whe« 
the language expressly so declares or clearly implies it, the retrospective operation is not controlled 
by the commencement clause” 

Counsel for the Commissioner sought to derive some support from Income-fax 
Officer, Companies District-I, Calcutta and another v. Calcutta Discount Company 
Ltd^ tn which Chakravarti, C J , dealing with efTect of the Income-tax and Business 
Profits Tax (Amendment) Act, 1948, observed • 

“ The plam effect of the substitution of the new section 34 with effect from 30tb March, 194S, 
is that from that date the Income-tax Act is not to be rad as locluding the cm section as a part 
thereof and if it is to be so read, the further effect of the express language of the section u that so 
far as cases conung within clause (a) of sub-section (1) are coucemed all assessment years ending 
within eight years from SOth hlarch, 1^8 and from subseguent dates, are within its purview and it 
will apply to them, provided the notice contemplated is given within such eight years What is 
not withm the purview of the section is assessment year which ended before eight years from 30th 
March. 1948” 

But it may be recalled that the amending Act of 1948 with which the Court was 
concerned m Calcutta Discount Company's Case^ came into force on 8th September, 
1948, but section 1 (2) prescribed that the amendment m section 34 of the Income- 
tax Act, 1922, shall be deemed to have come into force on 30th March, 1948, and the 
period under the unamended section within which notice could be isstied under 
section 34 (3) against the assessee company ended on 3Ist March, 1951. Before that 
date the amending Act came into operation, and at no time had the right to rc-assess 
become 'barred. 

In considering whether the amended statute applies, the question is one of inter- 
pretation, I e , to ascertain whether it was the intention of the Legislature to deprive 
a taxpayer of the plea that action for assessment or re-assessment could not be com- 
menced, on the ground that before the amending Act became effective, it was barred. 
Therefore, the view that even when the right to assess or rc-assess has lapsed on 
account of the expiry of the period of limitation prescnbed under the earlier 
statute, the Income-tax Officer can exercise his powers to assess or rc-asscss under 
the amending statute which gives an extended period of limitation, was not accepted 
in Calcutta Discount Company's case * 

As we have already pointed out, the right to commence a proceeding for assess- 
ment agiinst the assessee as an agent of a non-resident party under the Income- 
tax Act before it was amended, ended on 3Ist March, 1956 It is true that under the 
amending Act by section 18 of the Finance Act, 1956, authority was conferred 
upon the Income-tax Officer to assess a penon as an agent of a foreign party under 
section 43 withm two years from the end of the year of assessment. But authonty 
of the Income-tax Officer under the Act before it was amended by the Finance Act 
of 1956 having already come to an end, the amending provision will not assist 
him to commence a proceeding even though at the date when he issued the notice 
itis vvithinibepenod provided by thatamcndmgAct. This wifi be so, notwithstand- 
ing the fact that there lias been no determinable point of time between the expiry of 
the time provided under the old Act and the commencement of the amending Act. 
The Legislature has giv en to section 18 of the Finance Act, 1956, only a limited rctros- 
pcctive operation I e , upto 1st April, 1956, only. That provision must be read subject 
to the rule that in the absence of an c.xpress provision or clear implication, the L^is- 
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lature does not intend to attribute to the amending provision a greater restrospectivity 
than is expressly mentioned, nor to authorise the Income-tax Officer to commence 
proceedings which before the new Act came into force had by the expiry of the period 
provided, become barred. 

The appeal fails and is dismissed with costs. 

i Appeal dismissed.. 


THE SUPREME COURT OF INDIA. 

Present K. Subba Rao, J. C. Shah and S. M. Sikri, JJ. 

Commissioner of Income-tax, Delhi and Rajasthan, New Delhi . , Appellant* 

V. 

^^ant Rao B. Kamat . , Respondent. 

Income-tax Act [XI of 1922), lection 16 (2) — Dividend-Grossing up— Pate applicable to the total income- 

of the company — Computation — Rebate allowd to company under Part B States [Taxation Concessions) Order 

Whether to be excluded — Rebate, whether exclude rebate under Concessions Order — Part B States [Taxation 
Concessions) Order, 1950, paragraph 3 (v). 

- The assessee, for the assessment years 1951-52 and 1952-53, claimed that the dividends received 
by him from the two compatues should be grossed up under section 16 (2) of the Income-tax Act with 
out taking into consideration the rebate allowed to the companies under the Part B States (Taxation. 
Concessions) Order, 1950. The Income-tax Officer disallowed the grossing up at the rate applicable 
under the Indian Income-tax Act and the Finance Act but allowed at the ‘State rate of tax’ existing 
before the appointed date under paragraph 3 (o)'of the Concessions Order, 1950. The Appellate 
Commissioner affirmed the order of the Officer. The Tribunal, however, reversed the order of the 
Department and upheld the claim of the assesee. The High Court, in reference proceedings, anstvered. 
in favour of the assessee. Tlie Department appeale'd to the Supreme Court, 

Held : In grossing up the dividends imder section 16 (2) of the Act, the rate applicable to the 
total income of the companies is rvithout taking into consideration the rebate allowed to the companies- 
under the Concession Order of 1950. Section 16(2) ofthe Act applies the rate ofthe year in which the 
dividend is paid and not of the year when the profits were made by the company. 

The Concession Order remits what would othenvise be the proper tax leviable under the Finance 
Act, read with the Indian Income-tax Act. The word ‘ rebate ’ is an apt word to use in respect of a 
remission. The meaning .of the word ‘ rebate ’ in section 16 (2) of the Act cannot be limited to a 
rebate granted under the Indian Finance Act. The word is not qualified and is wide enough to include 
any rebate which may be granted by other statutory orders. The form of the certificates to be fur- 
nished by the principal officer of a company under the Act and Rules cannot change the meaning 
ofthe word. > ’ ■■ 

; Appeals from the Judgment and Order .dated 3rd February, 1962, ofthe Rajas- . 
than High Court in D. B. Civil Reference No. 13 of 1958. 

S. K. Kapur, Senior Advocate [R. N. Satchthey, Advocate, with him) for- 
Appellant. 

N. A. Palkhivala, Senior Advocate [S.P. Mehta, Advocate and J. B. Dadachanjir 
O. C. Mathur and Ravinder Narain, Advocates of Mjs. J. B. Dadachanji & Co., 
with him), for Respondent. 

The Judgment of the Court was delivered by 

Silcri, J.- — These are ajipeals by the Commissioner of Income-tax on certificates- 
granted by the Rajasthan High Court under section 66-A (2) of the Indian Income- 
tax Act, 1922 (XI of 1922), hereinafter referred to as the Act, against the judgment 
of the High Court in a consolidated Reference under section 66 (1) of the Act. The 
High Court ansvvered the question, reproduced below, in the affrmative. The 
Reference was made, by the Income-tax Appellate Tribunal in the follov/ing circum- 
stances. , , ‘ 

The respondent, Anant Rao B. Kamat,. hereinafter referred to as the assessee, 
had received in the previous years (1950-51 and 1951-52) dividends from two com-- 


• C.As. Nos. 687 and 688 of 1963. 
s c J — 65 


8th May, 1964. 
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panics, Associated Stone Industries <Kotah) Ltd , and Rajputana Mining Agencies 
Ltd For the assessment >ears 195J-52, and 1952-53, the assesses claimed before 
the Income-ta-t Officer that the dividends received by him should be ‘grossed up’ 
under section 16 (2) of the Act, without taking into consideration the rebate allowed 
to the said companies under the Part B States (Taxation Concessions) Order, 1950, 
hereinafter called the Concession Order According to the assessee, on a true con 
struction of section 16 (2) of the Act, the rate applicable to the total ittcoms of the 
said companies was the rate prescribed by the relevant Indian Finance Acts The 
Income tax Officer disallowed the grossing at the Indian rate but allowed at the Slate 
rate, defined by paragraph 3 (v) of the <5)nccssion Order The Appellate Assistant 
Commissioner upheld the order of the Income-tax Officer, but the assessee succeed 
ed before the Income-tax Appellate Tribunal On the application of the Commis- 
sioner of Income-tax, the Tribunal referred the following question to the High Court 

" Whether the appropnate portioa of the dividend received by the assessee from either of the 
said two companies in the financial year 19SO-SI/I9S1 52 is to be increased at the rate applicable 
to the total income of the respective companies for the financial year 1950 51, 1951 52 and withont 
regard to any benefit cosferr^ by the Taxation Concessions Order, 1950 that the companies would 
get in the matter of payment of tax by them on their profits ac cruin g or arising to them m a Pan 
*B' Stateand assessable for the assessment year I950-5I/I9S1-S2 7" 

The High Court, after asking for a supplementary statement of the case, answer- 
ed, aswehavealreadys3id,mfavourof the assessee The learned Counsel for the 
appellant has contended before us that the rate applicable to the total income of the 
said companies tvastherate as fioohyapphedaftertakingioto consideration the cfleci 
of the Concession Order. He has further urged that the word * rebate’ occurring 
ju section 16 (2) docs not include the relief given to the said companies under the 
Concession Order, for the Concesston Order is not concerned with granting rebate 
but IS concerned with the detennination of the tax payable In this connection, 
he relied on section 60-A of the Act under which the Concession Order was made, 
and said that this section enabled theCentralCovemmentto make an exemption, 
reduction in rate or other modification m respect of income-tax but not to ^nt a 
rebate. The learned Counsel for the respondent controverted these arguments and 
supported the judgment of the High Court. 

Before 'addressing ourseftes to the contentions atthe^Dar, it js necessary to 
-reproduce the relevant statutory provisions These read thus : 

"Section 16 (2) — For the purposes of ioclmion In the total income of an assessee any dividend 
shall be deemed to be income of the previous year la which it u paid, credited or disinbuted or 
deemed to have been paid, credited or distnbut^ tohim. andsbaU bememsed to such amount as 
w-ould, if income-tax tbut not super tax) at the rate applicable to the tot^ income of the company 
(without taking into account any rebate aUowedoraddiUonal income-tax char^) for the financial 
year in which the dmdeod is paid, credited or distributed or deemed to hasu been paid, credited or 
dismbulcd, were deducted therefrom, be equal tt> Ibe amount of the dividend ; 

Provided that when the sum oat of wh-ch the dividend has been paid, credited or distnbuted 
~ct deemed to have been paid, credited or distnbuted includes — 

(0 any profits and gams of tbe company not irduded m its total income or 
(ii) any iiKorae of the company cu which income tax was rot payable, or 
(ill) any amount attributable to any allowance rnade in competing the profits and gams of 
the cempanv, 

the increase to be made under this section shall be calculated only upon such propo-tion of the divi- 
dend as the said sum after deduction of the inclusions enumerated abose be:« to the whole of that 
sum. 

Section 18 (5) --Any d*di«ion made and paid to the account of the Central Govemment ra 
accordance with the provis ons of this section and any sum by wh ch a dividend has been increased 
under sub-se«ion (2) of section 16 shall be treatedas apaym-nt of income-tax cf super lax oo 
behalf of the person f^?■^ whose income tbe dsdoctioo was made, or of the owner of ihe seconij 
orortheshirtholder,asthecaseinaybe,aad ctedilshall be givemto him ibeitfor on thcprodi^ 
lion of the certificate fuTushed under sub-section (9) or sccuon20, as the case may be, ifl the 
assessment, if any, made for the folfowing year undez this Act . .. _ 

Provided 
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Section 60-A. — Power to make exemption^ etc,, in relation to merged territories or ■ to the 
territories which immediately before the 1st November, 1956 were comprised in any Part B 
State. — If the Central Government considers it necessary or expedient so to do for avoiding any 
hardship or anomaly, or removing any difficulty, that may arise as a result of the extension of this 
Act to the inerg^ territories or the territories which immediately before the 1 st November, 1956, 
were comprised in any Part B State, the Central Government may, by general or special order, make 
an exemption, reduction in rate or other modffication in respect of income-tax in favour of any class 
of income, or in regard to the whole or any part of the income of any person or class of. persons : . 

Provided that the power conferred by this section shall not be exercisable in the case of merged 
territories and the territories which immediately before the 1st November, 1956, were comprised 
in Part B States other than the State of Jammu and Kashmir, after the 31st day of March, 1955, 
and, in the case of the State of Jammu and Kashmir after the 31st day of March, 1959, except for 
the purpose of rescinding an exemption, reduction or notification, already made. 

Para. 3 (iii) of the Concession Order. — The expression “ Indian rate of tax ” means the 
rate determined by dividing the amount of income-tax and super-tax payable in the taxable teri- 
•tories on the total income for the year in question in accordance with the rates prescribed by the 
relevant Finance Act of the Central Government, by the amount of such total income. 

Para. 3_ (v) of the Concession Order. — The expression ‘ State rate of tax ’ means the rate deter- 
mined by dividing the amount of income-tax and super-tax payable on the total income according 
to the rate of tax in force in the State immediately before the appointed day, or for the year in ques- 
tion, as the case may be, by the amount of such total income and where imder any State law, the 
rates of tax in force in the State are prescribed with reference to the total income including agricul- 
tural income, the State rate of tax shall be the rate determined by dividing the amount of income-tax 
and super-tax on the total income including the agricultural income without tatog into account any 
reduction of tax allowed on the agricultural income by the State law by the amount of such total 
income ; ' 

Explanation. — Where there was no State law relating to charge of income-tax and super-tax 
the rates of income-tax and riiper-tax in force in that State immediately before the appointed day 
■shall, for the purposes of this clause, be deemed to be the rates specified in the Schedule. 

. Para. 6 of the Concession Order — Incomeof a previous yiar which does not all under paragraphs’. — 
The income, profits and gains of any previous year ending after the 31st day of March, 1949, 
•which does not fall within paragraph 5 of this Order shall be assessed under the Act for the year 
ending on the 31st day of March, 1951, or on the Slst-'day of March, 1952, as the case may be, and 
■the tax payable thereon shall be determined as hereunder : ' ' 

. In respect of so much of the income, profits and gains included in the total income as accrue 
•or arise in any State other than the States of Patiala and East Punjab States Union and Travanedre- 
■Cochin'— ■ • ' ' ■ ' . ' 

(i) the tax shall be computed (a) at the Indian rate of tax and (6) at the State rate of tax 
in force immediately before the appointed day : , . 

■ (ii) where the amount of tax computed under sub-clause (o) of clause (i) is less than or is 
•equal to the amount of tax computed under sub-clause (b). of clause (i), the amount of the first- 
mentioned tax shall be the fax payable ; . . 

(iii) where the amount of tax computed under sub-clause (a) of clause (i) exceeds the tax 
computed under sub-clause (b) of clause (i) ;' the excess shall be allowed as a rebate from the first 
mentioned tax and the amount of the first-mentioned fax as so reduced shall be the tax payable, 

Para. 6-A of the Concession Order — lucome. profits arid gains chargeable to tax. in the assessment 
jearsl952-53, 1953-54 and 1954-55. The income, profits and gains of any previous year which is a 
previous year for the assessment fortheycarendingontheSIst day of March, 1953, 1954 and 1955, 
shall be charged to tax at 'the Indian rates of ax; provided that from the tax so computed, 
tthere shall be allowed in each year, rebate at the pertcentage thereof specified thereunder : 

In respect of so much of the income, profits and gains as accrue or arise — 

(a) In the States of Saurashtra, Madhya Bharat or Rajasthan, to any assessee, at the rate of 
40 per cent. 20 per cent, and 10 percent., respectively for the assessment for the year ending on the 
31st day of March, 1953, 1954 and 1955.... ” 

The scheme underlying section 16 (2) and section 18 (5) seems to be this. Under 
section 16 (2) the dividends are grossed up and under section 18 (5) any sum by 
which a dividend is increased under section 16 (2) is treated as payment of income- 
tax on behalf of the. share-holder. , In this setting, let us examine what is the true 
•construction of section 16 (2) of the Act. It is common ground that ‘ grossing up ’ 
has to be effected in this case. The real point of controversy between the parties is 
regarding the rate at wliich it is to be done. The learned Clounsel for the appellant 
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relying on the decision of this Court in Bajputana Agencies Ltd v Commissioner 
of Income tax\ urged that the same meaning should be attributed to the expression 
‘ rate applicable to the total income of the company” m section 16 (2) as was attn 
buted by this Court to the same expression <KJcurnng m sub-clause {b) of clause (u") 
to the second Explanation to Proviso to Paragraph B of Part I of the First Schedule 
to the Indian Finance Act, 1951 We are unable to accept this argument It is 
true that the same expression occurs in section 16 (2) and the sub-clause abo>r 
referred to, but as pointed out by the High Court, the words ‘ without taking into 
account any rebate allovrcd or additional iiicome*tax charged ’ occur in section 16 (2) 
and not in the said sub-clause, and effect must be given to these words If we ignore 
thesewords \vewouldbercwnimgsectionl6(2) Itwillbe noticedthat section 16 
(2) applies the rate of the year in which the dividend is paid, etc , and not of the 
year when the profits were made by the company The Legislature has devised a 
mechanical test which has to be applied regardless of the hardship or the benefit 
which may accrue to an assessee Therefore, we agree with the High Court that 
though the rate applicable is the rate which is actually applied, rebate if any 
allowed to a company has not to be, as directed by section 16 ^), taken into 
account 

This takes us next to the point that benefit given by the Concession Order w 
not a rebate at all We cannot accept this contention The Concession Order 
jtselfuses the word ‘rebate ’in Paras 5,6and6-A- Indeed, though it may be possi 
ble to urge something while dealing with Para. 6, no argument is possible regarding 
Para 6 A, for it expressly says that * there shall be allowed in each year rebate at the 
percentage thereof specified hereunder * The learned Counsel for the appellant laid 
CTcat stress on the language of Para 6 of the Concession Order He said that clause 
(i) directed the computation of tax and clause (ui) was equally directing computation 
of tax, and that in this context the word ‘ rebate ’ has been loosely used We are 
unable to say that the word ‘rebate’ has been loosely used In Para 6-A the meaning 
18 clear and the word ‘ rebate’ must have the same meaning in both paras 
Further, but for the provision of the Concession Order, the ssid -companies would 
base been taxed at the rales prescribed by the relevant Finance Act TheConces 
6100 Order remits what w ould otherwise be the proper taxleviable under the Finance 
Act, read with Indian Income tax Act The word ‘rebate’ is an apt word to 
use in respect of a remission 

That a rebate as such can be directed to be allowed under section 60-A of the 
Act seems clear to us The words ‘ exemption ’ or other modification are wide 
enough to enable the Central Government to give rebate such as has been allowed 
under the Concession Order 

During the course of the hearing of the connected Civil Appeal in Mfs Magan 
lot Sankakhand v The Commissioner of Incomc'tax, Aeii belhi\ the learned 
Counsel for the Commissioner of Income-tax raised two additional arguments 
First, he urged that the word * rebate 'm section 16(2) only related to rebate granted 
under the Indian Finance Act and not any rebate granted under the Concession 
Order He further referred us to rule 14 of the Indian Income-tax Rules, which 
prescribes the certificate to be furnished by the principal officer of a company under 
section 20 of the Act The relevant portion of the certificate is as follows 
“1 We certify — 

(A) (t) that the Company estimates that out of the sa d penod , 

(o) per cent, is chaiseaWe at full Indian rate , 

(W percent tschaiseable at the reduced rate of (Name of 

Part B State) , 9*14 " 

Regardin'^ his first contention, wc are unable to limit the meaning of the word 
‘ rebate * to rebate granted under the Indian Finance Act The word ‘rebate* is 

I aW9)SCJ 315 (1959)1 SCR,(Supp) 2 OA No 703 on9€3-Jjd«n'“it d*Lvr»td 
UZ ca May 8. 196t 
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not qualified and is wide ' enougli to include any rebate ' whicli may be 
granted by other statutory orders. The form of the certificate referred to us which 
mentions reduction of rate cannot change the meaning of the word ‘ rebate 

In the result, we agree with the High Court that the answer to the question 
referred should be in the affirmative . The appeals accordingly fail and are dis- 
missed with costs. One set of hearing fees. 

V. S. Appeals dismissed. 


THE SUPREME COURT OF INDIA. 

Present:—?. B. Gajendragadkar, Chief Justice, K. N. Wanchoo, J.C. Shah, 
N. Rajagopala Ayyangar and S. M. Sikri, JJ. 

Commissioner of Sales-tax, U. P. . , Appellant* 

r V. 

Bijli Cotton Mills, Hathras, U.P. . , Respondent. 

Tax Reference — Law applicable in answering question referred — Amendment of law retroactively by L'eisla- 
lore— Effect. 

U. P. Sales Tax Act {XV of 1948) — Reference to High Court by Judge {^visions) Sales Tax question as 
to liability of dealer to pay sales tax — Subsequent amendment of the statute jaith retrospective effect fixing the 
liability — Law to be applied. 

Undoubtedly the Tribunal called upon to decide a taxing dispute musfapply the relc\’ant law 
applicable to a particular transaction to which the problem relates, and that law normally is the law 
applicable as on the date on which the tranwction in dispute has taken place. If the law which the 
Tribunal seeks'to apply to the dispute is amended, so as to make the amended law applicable to the 
transaction in dispute, it would he hound to decide the question in the light of the law as amended. 
Sinnlairly when the question has been referred to the High Court and in the meanwhile the law has 
been amended with retroactive operation, it would be the duty of the High Court to apply the law' so 
amended if it applies. By taking notice of the law which has been substituted for the original provision 
the High Court is giving effect to legislative intent and does no more than .what must be hec^arily 
implicit in the question referred by the Tribunal, provided the question is couched in terms of suffi- 
cient amplitude to coyer the enquiry into the question in the light of the amended law, and the enquiry 
does not necessitate investigation of fr«h' facts. If the question is not socouched as to invite the High 
Court to decide the question in the light of the law as amended or if it necessitates investigation of 
facts which have not been investigated, the High Court may refuse to answer the question. Applica- 
tion of the relevant law to a problem raised by the Reference before the High Court is-not normally 
excluded merely , because at the date when the Tribunal decided the question the relevant law was 
not or could not be brought to its notice. There is nothing so peculiar in the nature of a Reference 
under the Indian Income-tax Act or the Sales Tax Acts that in deciding it the High Court is restricted 
to the application of the law which has been superseded by legislation since the date when the Refe- 
rence was made by the Tax Tribunal and is obligcd to rHuse to apply the law which by legislative 
direction has to be applied to a particular transaction which is the subject-matter of the Reference, 

Appeal by Special Leave from the Judgment and Decree, dated 17th December, 
1958 of the Allahabad High Court in Mis. Case No. 152 of 1952. 

C. B. Aganvala, Senior Advocate, (C. F. Lai, Advocate, with him), for Appel- 
lant. ■ . ' ■ 

- S', K. Kapur, Senior Advocate, {S. K. Mehta and K. L, Mehta, Advocates, 

-with him), for Respondent. . 

The Judgment of the Court was delivered by 

Shah, J. — ^Bijli Cotton Mills — 'respondent in this appeal — is'a manufacturer of 
cotton yarn and i^egistered as a dealer under the U. P. Sales Tax Act (XV of 1948). 
Under the U. P. Sales Tax Act (XV of 1948) which came into force on April 1, 1948, 
-sales tax became payable on sales of diverse commodities including cotton yam at 
a uniform rate of three pies in a rupee. By Act (XXV of 1948), section 3-A was 
incorporated in Act (XV of 1948) conferring upon the Provincial Government power 
•to declare by ntoification that the proceeds of sale of , any ..goods or class of goods 
shall not be included in the turnover of any dealer except at such single point in 
the series of sales by successive dealers as the State Government may specify. By 

■ ■ G.A.Nb'546 ofl962'. ' 20th Mardi, 1964; 
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Action 7 as amended by Act (XXV of 1948) a dealer had the option to submit his 
return on the basis of the turnoter of the sales m the previous year or on the basis 
of turnover of the sales in the current year The respondent company opted to be 
assessed on the basis of the turnover of the previous year ending March 31, 1948 
In exercise of the power under secyon 3 A of the Act the Government of U P 
issued a notification declaring that with effect from June 9, 1948, the proceeds of 
goods entered m column 2 of the Schedule to the said notification (which included 
cotton yam) shall not be included in the turnover of any dealer except at the point 
in the senes of sales by sureessive dealers, and that with effect from June 9, 1949, 
the rate of tax in respect of the turnover of the aforesaid goods shall be as set out 
mthe Schedule As a result of the notification the sale of cotton yam became taxable 
at a single pomt i e , at a point of sale by the importer if the goods were imported 
from outside Uttar Pradesh and atapointof sale by the manufacturer, if manufac- 
tured m Uttar Pradesh, and the rate of tax m respect of cotton yam was fixed, 
since the date of the notification at six pies per rupee 

The Sales Tax Officer, Hathras m assessing the respondent company to sales tax 
for the assessment jear 1948-49 held that because of the notification issued by the 
Government, the rate of three pies per rupee in respect of sales of cotton >am vczs 
to apply in the year of assessment for the first 69 days and for the remaining part 
of the year the rate of six pies per rupee w'as to apply, and on that account notwith- 
standing that the assessee had opted under section 7 to be assessed On the basis of 
the turnover of the previous year.thc rate of three pies was applicable to the assessable 
turnover for the first 69 days and for the rest of the year the rate apphcable was 
SIX pies per rupee This order was modified m appeal by the Judge (Appeals) Sales 
Tax, Meerut, who directed assessment of tax on the turnover at a uniform rate of 
three pies per rupee But the order of the appellate Court was reversed by the Judge 
(Kevisions) Sales Tax, U P who restored the order of the Sales Tax Officer. The 
Judge (Kevisions) Sales Tax at the instance of the respondent company then referred 
to the High Court of Judicature at Allahabad the following question ‘ 

** Whether the assences who had elected the previous year are liable to pay tax in the assess- 
meot year 194S-49 according to the rates prevailing during the year , and 
the High Court following its judgment m Afodi Food Products Ltd v. Commissioner 
of Sales Tax, VP', answered the question as follows , 

** all sales of the assessee dunng the previous year which cor r es po pded with the calendar 
year 1947 have to be taxed at the Bat rate of 3 pies per rupee when inaking the assessment for the 
assessment year 1948-49** 

With Special Leave, the Commissioner of Sales Tax, U P , has appealed to this 
Court against the order of the High Court 

It may be observed that the judgment of the Allahabad High Court in Modt 
Food Products Ud'sease' was confirmed by this Courtr Commissioner of Sdes 
P ^ The Modi Sugar MrKs Dd.'. wUwnr 

Pradesh has, since that judgment was pronounced, enacted validating legislation by 
Act (III of 1963) which has provided by section 7 of the Amending Act that 

“ After section 30 of the Pnncipal Art. the foUowiag shall be added and be deemed to have 
b^ added uith effect from the fint day of ApnJ, 1SN8, as new section 31 * 

'• 31 (1) Where any dealer has, m accordance wilh the provisions of secuon 7, as it stood 
prior to Its amendment by section 7 of U P Art (XIX of 1956), opted to be assessed to tax on the 
basis of ins tumovvr of the previous year, he shall be assessed to tax at such rates as are prevalent 
during the j-eat for which the assessment ts being made and if the rates of lax on any goods or 
rH w of goods are altered dunng such assessroent year, the dealer in respcrt of the turnover of such 
goods, be liable to pay tax at the alteml rates as if the altered rates were in force dunng the 
previous year also propo-uouately for the same number of days as they are in force dunng the assess* 
meat year 

(2) No*withstanding any jngdmenl decree or ord-r of any CoOrt, all assessments or orders 
made actions or proceeding taken, directions issued, jurisdictions exercis^ of tax levied or collected 
by any oQicer or authonty poiporungto act ond-r the provisions of sab-sectiondjof section 7.as 
itttood pnor to Its amendment b> section 7 of U P A«{XIXori9^6) shall be deemed to be good 


A.LR.1956A1L35 


Z (1961) 2 SCR, 189 AXR 1961 S.C 10(7. 
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and valid in law as if such assessments, orders, actions, proceedings, directions, jurisdictions and- 
tax have been duly made, taken, issued, exercised, levied or collected, as the case may be, under 
or in accordance with the said provisions of this Act as amended by the Uttar Pradesh Bikri ICar 
(Sanshodhan) Adhiniyam, 1962 and as if the amendment so made had been in force on all material 
dates. 

Explanation.— For the purpose of this section the expression “ previous year ” shall have 
the meaning assigned to it in sub-clause (ii) of clause (j) of section 2 of this Act, as it stood prior 
to its amendment by section 2 of the U, P. Act (XIX of 1956). ” 

Section 31 makes sales tax exigible from an assessee who has opted to pay tax on 
the turnover of the previous year, as if the altered rates were in force during the 
previous year. The turnover of the previous year must therefore be broken up,, 
the new rates of tax being applicable proportionately for the same number of days 
in the previous year as were in force in the assessment year. The amendment is 
retroactive, and applies to assessments pending or closed, as if the Validating Act 
had been in force at the material date. 

This Court had in the Corel, held that where the assessee 

had elected to submit his return on the turnover of the previous year under section 7 
of Act pCV of 1948) as amended by Act (XXV of 1948) he was liable to be assessed to 
sales tax at the rate in force on the first day of the year of assessment, because the 
liability arises on that date and any subsequent enhancement of the rate’ by virtue 
of a notification under secion 3-A does not alter that liability. The view expressed 
by the Court has been modified by express legislation operative retrospectively. 
The liability to tax of the turnover of the previous year which is regarded as the 
fictional turnover of the' year of assessment has to be determined on the basis that 
the rates applicable in the year of assessment were fictionally projected on the taxable 
turnover. 

Mr. Kapur appearing on behalf of the respondent company submitted that in 
answering the question referred by the Judge (Revisions) .this Court .was bound to 
give its opinion in the light of the law applicable to the transaction as it prevailed 
at the date on which the Reference was made and not of any subsequent amend- 
ment of the Act. Counsel submits that as the High Court exercises an advisory, 
jurisdiction, so does this Court in appeal against the order of the High Court, and' 
its advice can only be tendered on the question referred and in the fight, of the law 
as was applicable at the date when the Reference was made. Counsel says that if the 
daw as amended is to be taken in to consideration, in substance this Court would be- 
answering a question other than the one which was referred by the Judge (Revisions)- 
Sales Tax. In our view there is no substance in this contention. The question, 
referred to the High Court posed a problem as to the liability of the respondent, 
company to be assessed for the assessment year 1948-49. Two rival views w&e- 
prbpounded before the Judge (Revisions) Sales Tax. One was that the -rates appli- 
cable to the fictional turnover for the year of assessment were those prevalent in the . 
year 1948-49 and for .the purpose of assessment they had to be applied to the turnover 
in the same proportion, in which they would have applied if the option had not been-' 
exercised. That was the contention of the Sales' Tax Department. The contention ■ 
of the assessee was that having opted for the turnover of the .previous year, the rates 
applicable to the turnover would be crystallised on the first day of the year of assess- 
ment and any modification since the coimnencement of the j'ear in the rates would 
be inapplicable. This Court, in the Modi Sugar Mills Ltd.s' _ accepted the 
contention .raised by the assessee. But for the amendment, the question which was^ 
posed by the Judge (Revisions) Sales .Tax would have to be answered as it was 
answered by the High Court. |rhe Legislature has, however, amended the Act 
and has declared that notwithstanding the option exercised by. the assessee the. tax. 
would have to be computed in the light of the rates prevailing in 1948-49 as if they 
\vere projected upon the turnover of the previous year. The Legislature has expressly 
stated that this rule will prevail as if it was in force during the assessment year and-' 
all assessments will be . made in the light of this amended rule. In answering the- 
question which was submitted by the Judge (Revisions) Sales Tax, therefore, the law 

1. (1961) 2 S.C.R, 189 : A.i.R. 1961 S.C 1047. 
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■enacted by the Legislature is the law found incorporated m section 31 by Amendias 
-Act (III of 1963) This Court m giving its opinion on the question in the light of 
the amending Act is seeking to apply a legislative provision which was, by express 
enactment in force at the time when the liability arose, for section 31 enacted by 
Act (III of 1963), IS to be deemed to have been in operation at all material tini*s 
in supersession of the previous rule declared by this Court This Court is therefore 
not seeking to apply any law to the question posed before the High Court which 
was not m force on the date of the transaction which is the subject matter of the 
reference 

The following observation made by Jagannadhadas, J , in Mis Chatluram 
Horilram, Ltd v Commissioner of Income tax, Bihar and Orissa^, on which reliance 
was placed by Counsel for the respondent company 

* The High Court s jurisdiction was only to answer the particular question that was referred 
to It by the Income-tax Appellate Tribunal and it is extremely doubtful whether they would have 
■taken notice of a subsequent legislation and answered a different question,*' 
does not suggest a different rule In Mfs Chatiuram Horilaram, Ltd's case^ 
a previous assessment to income-tax of the assessee fell through because the Indian 
Finance Act of 1939 was not in force m Chota Nagpur area where the assessee was 
carrying on business during the relevant assessment year Thereafter Bihar Reguh 
tion (IV of 1942) was promulgated by the Governor of Bihar with the assent of the 
Governor-General and thereby the Indian Finance Act of 1939 was brought into 
force in Chota Nagpur retrospectively as from March 30, 1939 On February 8, 
1944, the Income tax Officer issued a fresh notice under section 34 of the Indian 
Income tax Act, 1922, which resulted lo the assessment ofjhe appellant to income 
tax, and the question w hich fell to be determined was whether the notice was properly 
issued under section 34 of the Act It was argued that when the High Court answered 
the earlier Kefereoce which negatived the claim of the Revenue to assess the assessee 
Bihar Regulation (IV of 1942) bad in fact been enacted and if the High Court had 
applied that Regulation the result would ba\*e been different, and m meeting that 
argument the Court observed that it was doubtful if the High Court had jurisdiction 
to take into consideration the subsequent legislation for answering a question other 
Shan the one which was actually raised The doubt expressed was therefore in respect 
of the power of the Court to decide a question other than the question which was 
actually referred and not in respect of the power and indeed theduty of theHigh Court 
to apply to the question referred the law enacted with retroactive operation 

In support of his contention Mr Kapur relied upon the observation of Desai, 
CJ,in^//j Rampur Distillery Chemical Works Ltd v The Commissioner of Income- 
Tax, U P *, to the following effect 

** The argomeat was that though the H gh Court has to answer the question referred to it with 
Ttferenceto the law in force m 1927 (when the Tnbuna! disposed of the appeal) what that law was 
has to be discovered tCKlay with rererence to the law exisliaj to-Oay What was the law m I9S7 
•on the basis of which the Tribunal disposed of the appeal has certainly to be decided by this Court 
to-day but what has to be decided rathe law exiting US 1957 and not deemed to exist in 1957 by 
virtue of an amendment m the law ni^e in 1962. 

But in that case, m the view of the High Court the amendment made by the amend- 
ing statute of 1962 which cams into force after the reference tv’as made by the Income- 
tax Tribunal had no retrospective operation, and the question Referred by the Tribunal 
had to be answered by the High Court in the light of the relevant law applicable at 
the date of the transaction. The obsen’ation relied upon has to be read m the con 
text of the finding of the High Court as lo the character of the amending legislation 
The observation therefore docs not assist the contention that even in cases where 
the relevant statute has been amended with retroactive operation, so as to apply to 
thetransaction which forms the subject matter of the Reference, the High Court 
or this Court is bound in recording its op nion on the question refcTTcd to ignore 
the amended law Il'What Counsel contends is true, the answer given by the High 
Court or by this Court'would have -no value whatever in cases where by retroactive 
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amendment of the law, the old hw has been superseded and is substituted by a new 
■statutory provision. Undoubtedly the Tribunal called upon to decide a taxing 
.•dispute must apply the relevant law applicable to a particular transaction to 
which the problem, relates, and that law normally is the law applicable as on the 
date on which the transaction in dispute has taken place. If.the law which the Tri- 
Tjunal seeks to apply to the dispute is amended, so as to make it the law applicable 
to the transaction in dispute, it would be bound to decide the question in the light of 
the law so amended. Similarly when the question has been referred to the High Court 
and in the meanwhile the law has been amended with- retroactive operation, it would 
he the duty of the High Court to apply the law so amended if it applies. By taking 
notice of the law which has been substituted for the original provision, the High 
'Court is giving effect to legislative intent and does no more than what must be deemed 
to be necessarily implicit in the question referred by the Tribunal, provided the 
•question is couched in terms of sufficient amplitude to cover an enquiry into the ques- 
-tion in the light of the amended law, and the enquiry does not necessitate investigation 
of fresh facts. If the question is not so couched as to invite the High Court to decide 
the question in the light of the law as amended or if it necessitates investigation of 
Tacts which have not been investigated, the High Court may refuse to answer the 
•question. Application of the relevant law to a problem raised by the Reference 
"before the High Court is not normally excluded merely because at the date when the 
Tribunal decided the question the relevant law was not or could not be brought to 
its notice. There is nothing so peculiar in the nature of a Reference under the Indian 
Income-tax Act or the Sales Tax Acts that in deciding it the High Court is restricted 
•to the application of the law which has been superseded by legislation since the date 
■when the Reference was made by the Tax Tribunal and is obliged to refuse to apply 
the law which by legislative direction has to be applied to a particular transaction 
■which is the subject-matter of the Reference, 

On the view taken by iis this appeal must be allowed and the question, raised 
day the Judge (Revisions) Sales Tax must be answered in the affirmative. Having 
regard to the circumstances of the case, the parties will bear their own costs both 
iin. this Court and the High Court. 

K.S. Appeal allowed. 

THE SUPREME COURT OF INDIA. 

Present : — K. Subba Rao, J. C, Shah and S. M. Sikri, Jj. ' ’ 
<Conimissioner of Income-tax Madras, .. Appellant* 

V. ~ 

.Amrutanjan Limited, Madras . . Respondent. ' 

Income-tax Act, {XI of 1922), section IZ-A, Third Proviso and Explanation — Company in . which 
.’public substantially interested — What constitutes — More than half the voting power vested in public— 
Substantial public interest — Xot less than twenty five per cent, of voting power, other than the controlling 
'group held, by public — Explanation to section raises a presumption of substantial interest — ^Explanation contains 
presumption and not the definition. 

The assessce company formed in 1936 took over from 2V for Rs. 5,50,000 paid orer in the form of 
'2,500 ordinary, 3,000 preference fully paid-up shares. Under the .Articles of Association, the pre- 
ference shareholders were entitled to a fixed dividend, with no right in the balance of profits. The 
■ company was managed after the death of A'" by a firm consisting of the widow of JV, daughter of jV, 
-widow’s brother and daughter’s husband. Between 1st April, 1946 to 31st March 1949, the widow was 
holding 2,185 ordinary shares and the daughter 250 ordinary shares. Out of the preference shares 
•only 385 were held by the directors including the widotv and daughter. Under the Articles all sharc- 
■holdcrs had one vote for each share. For the years in question the Income-tax Officer, on the ground 
that the dividend declared by the assessce was less than the statutory percentage, passed a distribution 
■order which was confirmed in appeals by the Appellate Conamissioner and the Tribunal. "The High 
Court in a Reference under section 66 (I) held on the application of the Explanation to section 23-A 
of the Income-fax Act, that the company was one in which the public was substantially interested, 
and the Officer would have no jurisdiction to proceed under section 23-A. The Department appealed, 
on a certificate of fitness, to the Supreme Court. 


C.As. Nos. 521 to 523 of 1963. 

scj— 66 


28th April, 1964. 
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Held Section 23 A ofthc Act was enacted with the object of preventtng avoidance of super ux 
by sbareholdm controlling the aflaua of a company in sduch the public are not substantially interested, 
by the expedient of not distributing dividend out of the profits 

The Act has not defined the expression ' companym which the public are substantially interested ’ 
biormallyacompanywouldbedeimed to be onemwfaj^thepublic are substantially interested where 
more than half the \oting power is vested in public VVhere the controlling interest nnnimua of 
rirty>one per cent of the voting right is held by a single individual or a group of individuals actmg la 
concert the company would be regarded as onein which the public arc not substantially interested. 

The Expleaialion raised a conclusive presumption in those cases where shares of the company 
carT> mg not less than twenty five per cent of the voting power are held by persons other than the 
controllmg group that the company is one in which the public are substantially intcrestedTor the 
purpose of computing twenty five per cent of the power the rights of holders of shares entitled to » 
feed dindend have to be excluded But for aactnauuag the votmg power voting rights attached to 
all the shares must be taken mto account 

In terms however the Explanation raises a presumption and does not purport to defne a company 
in which he public are substantially interested 

The distinction between the controlling group and the public is not along the line which dhtm 
guishes directors from the remauung meml^ of the company If a director does not belong to the 
controllmg group he will be regarded as a member of the public for the purposes of Third Prosiso 
and the ExpUmation to the section even though such director was directly entrusted with the manage 
ment of the affairs of the company 

In the instant case the shares not entitled to a fixed di\ idend, carrying cot less than twenty fire 
per cent of the soling power are not shown to have been allotted unconditionally to, oracquircd 
unconditionally by or bmcfioally held by the public The Explatehen has therefore no application 

Whether by the application of the TTjird Proviso there exists a eoatrslling intecat in the band* 
of one shareholder or a group of shareholders as would render the company one m which the public 
are not substantially mteraied cannot be decided by the Supreme Court in the absence of investiga 
tion made by the Department on the question 

Appeals from the Judgment dated 5th Apnl, 1960 of the Madras High Court in 
Case Referred No 80 of 1955 

C K Daphtary, Attorney-Oencral for India and K N Rejegopala Sastn 
Senior Advocate, {R N Saehtkey, Advocate, with them), for AppeUant 0** 8*^ 
Appeals) 

S Narayanaswamy and R GopaJakrishmm, Advocates, for Respondent 
(In all Appeals) 

The Judgment of the Court was delivered by 

Shah.J — One Nageswara Rao Pantbulu set up a business of manufacturing 
a “pain balm” which was marketed in the trade name of “Amrutanjan” In 
September, 1936, the respondent company was floated as a pubhc hmited compiny 
under the Indian Companies Act, 1913, to acquire and cany on the business of 
manufacture and sale of “ Amrutanjan ” The authonsed capital of the company 
was7,000ordmarysharesand3,000prercreocesharesofRs KXJeach, andtheissued 
and paid up capital was 2,500 ordmaiy and 3,(X)0 preference shares The pnTerettex 
shareholders were under the Articles of As^iaiioa entitled to a fixed dividend 
of 71 per cent on the face value of the shares, with no right in the balance of the 
profits The respondent company took over the business conducted by Nageswara 
Rao Panthulu for Rs 5,50,000 paid in the fonn of 2,500 ordinary and 3,000 prefe- 
rence fully paid up shares This company was managed by a firm which after the 
death of Nageswara Rao Panthulu consisted of Ramayamma, widow of Nageswara 
Rao, Kamakshamma, his daughter, Ramayamma’s brother Ramachandra ^o and 
Kamakshamma’s husband Sarabu Prasad Between Isl April, 1946 to3Ist March. 
1949, Ramayamma, widowofNagcswaraRao.washolding 2,185ordmaryshares 
and her daughter Kamakshamma was holding 250 ordinary shares Out of the 
preference shares onlv 385 ssere held by the directors including Ramayamma and 
Kamakshamma 

Under the Articles of Assoaation of the company, both preference and ordinary 
shareholders were entitled to vote at the meeting of the company— rach shareholder 
being entitled to exercise one vote for each share In the course of assessment pro- 
ceedings of the respondent company, the Income tax Officer found that for the three 
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years ending 31st March, 1947^.3 1st March, 1948 and 31st March, 1949, the company 
had declared each year a total dividend of Rs. 38,750 at 'the rate of 7j percent, on 
the preference shares and 6i per cent, on the ordinary shares— which was considerably 
less than sixty-per cent, of the amount available for distribution as computed under 
section 23-A of the Income-tax Act, as it stood at the material time. The Income-tax 
Officer served a notice, after obtaining the approval of the Inspecting Assistant 
Commissioner of Income-tax, requiring the respondent company to show cause 
why an order under section 23-A of the Income-tax Act, 1922, should not be passed 
against the company, and after considering the objections raised by the company 
ordered on 31st March, 1953, that the undistributed portion of the assessable income 
of the company as computed for income-tax purposes, and reduced by the amount 
of income-tax and super-tax payable by the company in respect thereof, shall be 
deemed to have been distributed as dividend amongst the shareholders as at the 
date of the respective general meetings. This order was confirmed in appeal by the 
Appellate Assistant Commissioner and the Income-tax Appellate Tribunal. 

Several contentions were raised before the Revenue Authorities and the Tribunal 
challenging the competence of the Income-tax Officer to pass an order under section 
23-A including the contention that the said provision was unconstitutional or ultra 
vires. These have been negatived by the Tribunal and also by the High Court 
and it is wmecessaiy to refer to those contentions in these appeals as they do not 
survive for determination. 

In a Reference made under section 66 (1) of the Indian Income-tax Act, the 
Tribunal referred three questions to the High Court of Judicature at Madras. The- 
third question, which alone is material in these appeals, reads as follows ; 

“ Whether the provisions of section 23-A were correctly applied for the three relevant years ? 

The High Court held that the respondent company was one in which the public 
were substantially interested, and therefore the Income-tax Officer had no juris- 
diction to pass the order under section 23-A of the Income-tax Act for any of the 
three years and on that footing answered the question irt the negative. Against the 
order passed by the High Court, with certificate of fitness the Commissioner of 
Income-tax has appealed to this Court. 

Section 23-A of the Indian Income-taxAct, 1922, before it was amended by the- 
Finance Act, 1955, stood as follows : 

“ (1) Where the Income-tax Officer is satisfied that in respect of any previous year the profits- 
and gains distributed as dividends by any company up to the end of the sixth month after its accounts- 
for that previous year are laid before the company in general meeting are less than sixty per cent, 
of the assessable income of the company of that previoiw year, as reduced by the amount of income- 
tax and super-tax payable by the company in respect thereof he shall, * * * 

make with the previous approval of the Inspecting Assistant Commissioner an order in writing that 
the undistributed portion of the assessable income of the company of that previous year as computed 
for income-tax purposes and reduced by the amount of income-tax and super-tax payable by the- 
company in respect thereof shall be deemed to have been distributed as dividends amongst the share- 
holders as at the date of the general meeting aforesaid, * * » * 

Provided ***** 

Provided further * * * * * 

Provided further that this sub-section shall not apply to any company in which the public- 
are substantially interested or to a subsidiary company of such a company if the whole of the share 
capital of such subsidiary company is held by the parent company or by the nominees thereof. 

Explanation. — ^For the purpose of this sub-section, — 

a company shall be deemed to be a company in which the public are substantially interested iP 
shares of the company (not being shares entitled to a fixed rate of dividend, whether with or without 
a further right to participate in profits) carrying not less than twenty-five per cent, of the voting 
power have been allotted unconditionally to, or acquired unconditionally by, and are at the end of 
the previous year beneficially held by the public (not including a company to which the provisions- 
of this sub-section) apply, * * 

The section was enacted with the object of preventing avoidance of super-tax by 
shareholders controlling the affairs of a company in which the public are not sub- 
stantially interested, by the expedient of not distributing dividend out of the profits- 
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Under the Annual Finance Acts for many years the rates of super tax applicable 
to companies were much lower than the higher rates applicable to other assessecs 
That gave an inducement to persons ojntrolling compames to avoid the higher 
incidence of super tax by transferring to limited compames their business Thereby 
the source of eanung was secured, the profits of the business could be accumulated 
till they were distributed m the form of capital, and mthe meanwhile accumula 
tions of undistributed profits received available to them for purposes of their other 
business With a view to foil attempts made by persons holding controlling interests 
in companies to avoid payment of super tax applicable to non corporate assessees 
by refusing to agree to distnbution of profits, section 23 A was enacted by the Legis 
lature The Income-tax Officer was thereby authorised, if satisfied, when less than 
sixty per cent of the assessable income of the company, subject to reductions per 
mitted thereby was not distributed to pass an order under which the income was 
deemed to be distributed among the shareholders entitled thereto By the order 
so made a fictional or notional income which was not in fact received by the share 
holders was deemed to be dtstribued, and in the hands of the shareholders such deemed 
income was liable to tax as if it had arisen or accrued to them But by the express 
provision contained in section 23 A, as it stood at the material time, no order could 
be passed m respect of any company in which the public were substantially interested 
and to a subsidiary company of such a company if the whole of the share capital 
of such subsidiary company ivas held by the parent company or by the nominees 
thereof The Act however, did not dc&ie the expression “ company in which the 
public are substantially interested*’ Normally a company would be deemed to 
be one m which the public are substantially interested where more than half the 
voting pow er is vested m the public Where the controlling interest i e , a minimum 
of fifty one per cent of the voting right is held by a single individual or a group of 
individuals acting m concert, the company would be regarded as one in which the 
public are not substantially interested But the legislature by the JSxpIanaUon 
has retsed a conclusive presumption in those cases where shares of the company 
carrying not less than twenty five percent of the voting power are held by persons 
other than the controlling group For the purpose of computing twenty five per 
cent of the power, however, rights of holders of shares entitled to a fixed dividend 
have to be excluded 

It is now settled law that the distinction between the controlling group and 
the public IS not along the line which distinguishes directors from the remaining 
members of the company If a director docs not belong to the controlling group, 
he will be regarded as a member of the public for the purpose of the Third Proviso 
nndthe£xp/nnariontosection23 Aoenthoughsuchdircctor wasdirectly entrusted 
with the management of the afiatrs of the company 

The Cffinmissii^scr o:?a(cads ih-it the £tpihmsi'4\3rr ta si^sectiea {!) of scctfiOiT 
23-A IS in reality a clause which defines what a company, in which the public arc 
substantially interested, is In terms, however, the Explanation raises a presump- 
tion and does not purport to define a company in which the public arc substantially 
interested On an analysis of the provisions of the Third iToviso to section 23 A 
and its Explanation, the following position emerges 

(1) Where there is no individual member or a group of members acting in 
concert holding fifty-one per cent or more of the voting power, which controls 
the workirg of a company, it is from its very nature a company m which there i$ 
no controlling member or group and therefore, the public are substantially 
interested , 

(2) Where a shareholder holds or a group of shareholders acting in concert 
hold fifty one per cent or more of the voting power, the question is one of fact to 
be determined in each case whether it is a company in which the public are 
substantially interested, having regard to the purpose for which the holding of 
fifty-one per cent or more is utilised , 

(3) Where not less than twenty five per cent of the voting power is allotted 
unconditionally to, ons acquired unconditionally hy or is beneficially held by th* 
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public, it shall be presumed that the company is one in which the public are 
substantially interested. But in considering whether shares carrying not less than 
twenty-five per cent, of the voting right are held by the public, shares entitled to 
a fixed rate of dividend have to be excluded. 

The reason of the rule which excludes from the computation of voting power 
holders of shares entitled to a fixed rate of dividend is that section 23-A is directed 
primarily against the accumulation of undistributed dividends to avoid payment of 
non-coiporate rates of super-tax. But shareholders who are entitled to a fixed 
rate of dividend are not directly interested in such accumulation ; it matters little 
to them whether the dividend is immediately distributed to the ordinary sharer 
holders or is accumulated, and therefore in assessing whether the twenty-five 
per cent, of the shares are vested in persons other than the controlling group, the 
shares yielding a fixed rate of dividend have to be ignored. But for the purpose 
of ascertaining the voting power, voting rights attached to all the shares must be 
taken into account. 

No investigation has been made by the Income-tax Department whether there 
is any group of persons controlling the working of the company. It is true that 
Ramayamma was holding 87.40 per cent, of the ordinary shares issued by the company, 
arid there is obviously no person who could hold twenty-five per cent, or more of 
the ordinary shares. In the present case, as already observed, the preference share- 
holders were entitled to vote at the meeting and the Articles of Association of the 
Company made no distinction between the preference and the ordinary shareholders 
iri the matter of exercise of voting rights. The total voting power was 5,500 — one 
vote for each share, ordinary and preference alike and twenty-five per cent, of that 
voting power is 1,375, but to invite the presumption under the Explanation this power 
iriust be exercisable only by the ordinary shareholders, and- not by shareholders 
entitled to a fixed rate of dividend. The presumption under the Explanation could 
arise only, if twenty-five per cent, of the voting power was held by persons entitled 
to ordinary shares outside the controlling group. 

It was suggested that the expression “ twenty-five per cent, of the voting power 
would mean not twenty-five per cent, of the total voting power, but power exercisable 
in respect of shares other, than shares entitled to a feed rate of dividend. Frima 
facie, such an interpretation is not warranted if regard be had to the terms of the 
Explanation. But even that argument is of no value, for twenty-five per cent, of the 
voting power attached to the ordinary shares is not exercisable by the public. This, 
therefore, is a case in which shares not entitled to a fixed dividend carrying not less- 
than twenty-five per cent, of the voting power are not shown to have been allotted, 
unconditionally to, or acquired unconditionally by or beneficially held by the public^ 
The Explanation, therefore, has no operation. 

Whether in view of the Third Proviso the company may be regarded as one in 
which the public are substantially interested, is a question to which no attention was 
paid by the Tribunal. Whether in fact there exists such a controlling interest in 
the hands of one shareholder ot^a group of shareholders as would render the company 
one in which the public are not substantially interested is a question which therefore 
cannot be decided by this Court. 

The order of the High Court must therefore be confirmed, but on different 
grounds. The interpretation of the Explanation by the High Court, for reasons already 
set out was incorrect, the Explanation had no application, because no presumption 
on the facts found could arise thereunder. The Revenue Authorities have not made 
any investigation on the question whether there existed any controlling interest in a 
group of persons, so as to bring the case within the Third Proviso. 

The appeals must be dismissed with costs. One hearing fee. 

V. S. Appeal s dismissed. 
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THE supreme court OF INDIA 

(Civil Appellate Jurisdiction ) 

Present — P B Gajendraoadkaii, M Hidavatullah, and J C. Shah, JJ 
Pulavarthi Venkata Subba Rao and others . Appellants* 

V 

Valluri Jagannadha Rao (deceased) by his Kctrs -and legal 

representatives, and others . . ResponJenis 

MaJras^gnevtturultJ!elu/Aei(iye/ 1938), seclun 19 (as esnendtd hj> Madras Act XXUl of 19^)^ 
Amending Act (1948), section 16 (lO a/ii {tti)~r-A^uabdiSjr— Compromise decree passed htjon Amendment Ad-- 
If can be scaled down after ammAiorf— Ro j^AicAta—Appluabtltty — Estoppel by conduet—Xecessin fo 
a plea 

Clause (ij) of section 16 of the Madras A^ncultumis Relief (Amendment) Act (XXlIJof J94S) 
appita only to those decrees which can be said to fee final in contradistmction to decrca which are 
merely mtcrlocuiory or prelumaaiy clause (lu) of ihe aectioa governs all cases of money decrees w 
which thedecTccpasscdhasnotbeenexecutedoitsatisficdinfullbcforethccmnniencemeRt of the A« 
No distmction is made between decrees passed after contest and de c r ees passed on compromise Botl* 
the kmds of decrees are amenable to the provisiora of section 19 (2) of Act (IV of 1938) and also of sec 
tion 16 (m) of Act (XXIII of 1948) There being no distmctjon between decrees pas^ afiff 
contest and^ decrees passed on comprewmse, the words “m which the decree or order passed has not be 
come final** in clause (u) of section Ifioftbe Amending Act cannot beheld torehw^ toa compromBe 
decree but to decrees which are final such a* final decrees for foreclosure etc , in suits on mortgages 
. Compromise decree is not a decuioa by the Court It was acceptance by Ckiurt of something to 
which the parties had agreed. Only a d^ismabya Court can be res jchfuats whether statutory undn 
sectioR 1 1 of the Code oi Civil Procedure or constructive as a matter of public policy on which theentu* 
d«inne rests The debton can claim to raise the issue over again bemuse oftbe new rights conferitd 
by the Amending Act Theearher decision cannot strictly be regarded as ona matter which 
* heard and finally decided ** The decree might have treated estoppicl by conduct between U>* 
parties but tbedebtotsdid notplead thnestoppelat any time m (he instance case 

Appeal from thejudgment and Order dated 6th April, 1955, of the fonncf 
Andhra High Court in C R P No 656 of *950 

D ^araseraju Advocate-Genera), for the State of Andhra Pradesh, (T V Jl* 
7eta£ho\, Advocate, with him), for Appellants 
T Satyanofetyana, Advocate, for Respondents 
The Judgment of the Court was delivered by 

Hide^atullah, J”— This appeal on ceniBcate granted by ihe High Court of 
Andhra Pradesh, is directed against its judgment dated 6th Aprjl, 1953, disaiusjflg 
Civil Rcvmon Petition No 656 of 1950 The High Court held that the resnondeots 
were agriculturists within the Madras Agriculturists Relief Act, 1938 (caUedfor 
brciity theAct ”) and wercentitlcd toascalmg down of the decree m O S No 52 
of *94* 5 dated 27th August, 1945 decree-holders are the appellants before «5 

c will now give the facts relevant to the present appeal 
The respondents were members of an undivided Hindu family and the follow- 
ing genealogy is useful m following the facts — 

Nallun 3ag2Anadba Ra<i 1 


Jagannadha Rao II 
(Ijt re^ndeat) 


“hiarasimha Rao 
(3rd ropondeat) 


Naraiimha Rao 

I 


Saiyanarayanamurthi 
(2jid Ttspondent) 

Snvattanhara Rao 
(5lh respondenl) 


• OA, No. 17 of 1959. 


Subba Rao 
(4th rapondent) 


13tb March. 1963 



II] : VENKATA SUBBA RAO V. JAGANNADHA EAO {ffK%ar/i///a/z, /.)• 519 

Narasimha Rao had tak^ loans on promissory notes from the ancestors of the pre-r 
sent appellants, and a suit was filed for Rs. 50,000 odd in 1941 against the family. 
That suit was O.S. No. 52 of 194^. In that suit, an application was made by the 
respondents,. elaiming to be agriculturists, for the scaling down of the amount. 
The plaintiffs in the case denied that the defendants were agriculturists. The suit, 
however, ended in a compromise decree for Rs. 37,000 on 23rd August, 1945, 
against the claim for Rs. 503954”i"fl' It appears that some payments were also 
made towards this decretal amount. On 21st February, 1949, the judgment- 
debtors made another applicationin the suit (Interim Application No'. 279 of 1949) 
for scaling down the decretal amount on the ground that they were agriculturists 
entitled to the benefits of the Act, as amended in 1948. The decree-holders have 
raised three defences, (i) that the Amending Act was not applicable in view of the 
provisions of section 16 (ii) of the Amending Act as the compromise decree had 
“become final”, (ii) that the earlier compromise decree operated z .5 res judicata, and 
(iii) that the judgment-debtors were not agriculturists as they were a joint Hindu 
family owning an estate for which a peshkash of more than Rs. 500 was payable. 

The Subordinate Judge, Narsapur, before whom the application was made, 
framed two issues as follows : — 

(1) Whether the petitioners are agriculturists entitled to the benefits of the Act, and 

(2) Whether the present petition is barred under section 16 (ii) of the Aihending Act — Madra® 
Agriculturists Relief (Amendment) Act (XXIII of 1948.) 

The learned Subordinate Judge first considered the second issue which was one of law 
and by his order dated 15th March, 1950, held that the decree was liable to be 
scaled down in view of the provisions of the Amending Act. He then set down the 
first issue for trial and posted the case for evidence on the question whether the 
judgment-debtors were agriculturists. The decree.tholders meanwhile filed an 
application for revision (C.R.P. No. 656 of 1956) on 28th April, 1950. The High 
Court heard this application on 20th August, 1952, and decided to call for a finding 
from the Subordinate Judge whether the judgment-debtors were agriculturists. 
A preliminary order was made by the High Court directing the Subordinate Judge 
to take evidence and to submit his finding on this point and the parties were to be 
given an opportunity to object to the finding after it was received. The Subordi- 
nate Judge, after recording the evidence, submitted his finding on 17th December, 
1952. He held that the judgment-debtors constituted a joint Hindu family which 
owned an estate for which a peshkash of more than Rs. 500 was payable and svere 
thus not agriculturists. 

When this finding was received in the High Court, the Revision Application 
was taken up for consideration. The High Court agreed with the Subordinate 
Judge that the provisions ofthc Amending Act, were applicable, that the compromise 
decree could not be regarded as final for purposes of clause (ii) of section 16 of the 
Amending Act, and that the principle oHes judicata did not apply. The High Court 
endorsed the opinion of the Subordinate Judge that the judgment-debtors vvere 
entitled in law to have the decree scaled down, provided they were agriculturists. 
The High Court then considered the second question, and differing from the Subor- 
dinate Judge, came to the conclusion that the judgment-debtors were agricul- 
turists and entitled to have the decree scaled down. The decree-holders have 
appealed. 

Before dealing with the questions that arise in thi' case, a few more facts re- 
levant to the question whether the judgment-debtors can be considered to bp agri- 
culturists or not, may be stated. The family, it is admitted, owned t^vo villages, 
namely, Kalagampudi and Pedamamidipalli, which were an estate as defined in 
the Madras Estates Land Act.' The villages belonged to.Valluri Jagannadha Rao I,, 
the priginal holder, and were his self-acquired properties. Jagannadha Rao I 
•executed a will in respect of these and other properties on 20 th March, 1 902 (Exhibit 
A- 1 7). By that will;, he gave a life-estate in the t%vo villages to his two sons — -Valluri 
."Srivatsankara Rao andVallu'ri Narasimha Rao — and an absolute estate to such of the 
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sons of these two as might be Itvmg at the termination of each of the life estates, 
rcspectn ely . The v. ill provided further that if any of his sons left no son, the sons 
of his other son would be absolutely entitled to the propei ties at the end of the life 
estate It was also provided that if his two sons wished to divide the property, t^e 
elder son Srivatsankara Rao was to take Kalagampudi and the younger son, the 
other village The tivo <ons divided the properties in which they were given life 
estates, vide Exhibit B-i dated 14th June, 191 1 Srivatsankara Rao took Kalagam 
pudi and Isaiasimha Rao took Fedamamidipalli Snvatsankara Rao died on 15th 
December, 1936, without lea\ingason,and JagannadhaRao II and Satyanarayana- 
murthi, the two sons of Narasimha Rao, bc^me absolutely entitled to Kalagam 
pudi m equal shares On i8th February, 1941, Narasimha Rao, executed a sale 
deed (Exhibit A-57) in lespcct of two-ftfth share in Pedamamidipalli village in 
favour of Subhadradevi, bis daughter hfarasimha Rao died on 17th May, i043» 
and Jagannadha Rao 11 and Satyanarayanamurthi became entitled to a half share 
each m the three 6fth share m Pedamamidipalli village m addition to the halfshare 
m Kalagampudi The judgment debtors claimed that there was a partition bet 
ween the two sons of Narasimha Rao m 1946 

The peshkask, which was payable for the two villages when they WT?re in the 
name of Jagannadha Rao I, was Rs 970-3-0 (otde Exhibit I-A dated 6th October 
1879) ^ter the death ofSrivatsankaraRaoin 1936, the two villages were «cparatcl) 
registered Pedamamidipalli was registered m the name of Narasimha Rao and 
Kalagampudi, m the name of his two sons The peshkeuh was then apportioned 
between the two villages and Rs 483>i2'io was fixed as for Pcdamamidipalh 
V illage and Rs 495 6 2, for Kalagampudi village Thu is stated m the proceedings 
of the Collector, West Godavarai, (Exhibit A-4), dated 24th April, J940 

To decide whether the conclusion of the Subordinate Judge or of the High Court 
is right, It IS necessary at this stage to read a few provisions of the Act * ^ricul- 
tunst * IS defined b> section 3 (u) of the Act and the relevant parts of the definition 
are as follows — 

*' (li) ‘afficultunsl* mean a person who— 

(a) has a saleable interest many agnoiltural or bortinil(ura) land m the State of Madras not 
DcmglandtituatedmthmahtuniapahtyorCantonment, whicbisassessedbythe State Government 
to land revenue (which shall be deemed to include peiUaiA and quit-rent) or which a held free of 
tax under a grant made, confirmed or recognised by Government , or 

(t) holds an mtcrest in such land under a landholder under the Madras Estates Land Act,I90iC 
as tenant, r^ot or under tenure bolder , or 


Pnmded that a person shat 1 not be deemed to be an •agnculluwt* ifhe— 

(rf) isalandholderofancstateundertheMadrasEstatrsLand Act, 1908, or ofaihare or por- 
tion thereof, whether separately registered or not, in respect of which estate, share or port ion any sum 
exceeding five hundred rupees is payable as or any sum exceeding one hundred rupees is. 

payableunderoneormoreofihefollowingheads namcly.quit rent jodi fcattubadi poruppuorother 
due ofa Iihenaiure or is ajannu under the Malabar Tenancy Act, 1929 who is liable as such janmi to- 
pay to the State Government any turn exceeding fivx hundred rupee as land revenue " 

The word ‘ person ’ is defined by clause (i) of section 3 as including an undivided 
Hindu family 

The contention of the judgment-debtors was that there were two persons who 
were legatees under the will They look the villages not as ancestral properties 
but as self-acquired properties, and the peshkask payable on these twti villages must 
be divided between them before section 3 (n),Preruo (D) ofthc Act was made appli- 
cable. The contention on tli'* side of the decrec-holders was that these propeities 
were held by an undivided Hindu family and the sons of Narasimha Rao took the 
properties tinder the will as ancestral propcrtie, and ihtpcskkash in respect of the 
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• tw'o villages must be added together for the purpose of the application of the said. 
1 Proviso. The High Court held that the properties taken by the two sons of Narasimha 
Rao, under the will, were their separate properties and not ancestral properties,. 

■ as there were no words to show a contrary intention. The High Court also referred 
i to the conduct of the respondents in partitioning the villages and held that the pro- 
' perty was held not jointly but in definite shares. The High Court, therefore, held 
; that the peshkash in respect of the two villages could not be aggregated. The High 
j Court, accordingly, broke up the psshknsk in respect of Kalagampudi and the threcr 
; fifth share of Pedamamidipalli into two halves and held that as each son of Narasimha 
. Rao was required to pay only his share, the peshkash paid by them individually did 
I not exceed Rs. 500 mentioned in Proviso (D), and that the judgment-debtors we're, 
therefore, agriculturists. This part of the case was not challenged before us by the 
learned Advocate-General of Andhra Pradesh. ' Indeed, the decision of the High 
Court is supported by C. X. Arunachala Mudaliar v. C.A. Muruganatha Mudaliar and 
another'^, in respect of the character of the property inherited by the two sons of' 

. Narasimha Rao, and this fundamental fact could not be questioned. We must 
then start with the conclusion that the judgment-debtors are agriculturists. Before 
we consider the other objections to the claim of the respondents to have the decree 
; scaled down, we will deal with another argument on this part of the case. It is 
contended that the High Court was in error in interfering with the- finding that the 
; respondents are not agriculturists in an application for Revision under section 115,. 
Civil Procedure Code. This, in our opinion, is not a correct suiriming up of what 
the High Court did. The High Court had called for a finding and it was 
to be subject to objections by the parties. The High Court could have called for the 
evidence and itself given a finding. In re-examining the evidence with a view to 
reaching a correct finding on the question whether the judgment-debtors were agri- 
culturists or not, the High Court was not interfering in Revision with a finding of' 
fact, but was drawing the correct inference from evidence it had itself ordered to 
be recorded before considering the law applicable to the case. In our opinion, this 
objection has no validity. 

It was next argued that the respondents cannot claim the benefit of the Act, 
because the compromise decree must be considered to have become a final decree - 
and the second clause of section 16 of the Amending Act and not the third applied, 
and in any event, the respondents were concluded by the compromise decree which 
operated as res judicata. To understand this argument, it is necessary to read sec- 
tion ig of the Act and section 16 of the Amending Act. Section iq of the Act was • 
amended by the addition of sub-section (2j in 1948. Section ig, as amended, 
reads : — 

“ 19 (I) Where before the commencement of this Act, a Court has passed a decree for the repay-- 
ment of a debt, it shall, on the application of any judgment-debtor who is an agriculturist or in 
respect of a Hindu joint family debt, on the application of any member of the family^ whether or not . 
he is the judgment-debtor or on the application of the decree-holder, apply the provisions of this Act 

to such decree and shall, notwithstanding anything contained in the Code of Civil Procedure, 1908, 
amend the decree accordingly or enter satisfaction, as the case may be: 

Provided that al 1 payments made or amounts recovered, whether before or after the cornmence"" 
ment of this Act, in respect of any such decree shall first be applied in payment of all costs as originally 
decreed to the creditor. 

(2) The provisions of sub-section (1) shall also apply to cases where, after the commencement 
of this Act, a Court has passed a decree for the repayment of a debt payable at such commencement 

TJie Amending Act also provided by section 16 : 

“ 16. The amendments made by this Act shall apply to the following suits and proceedings - 
namely : — 

(i) all suits and proceedings instituted after the commenedment of this Act ; 

(ii) all suits and proceedings instituted before the commencement of this Act, in which no - 
decree or order has been passed, or in which the decree or order passed has not become final, before- 
such commencement ; 


1. (1953) S.C.J. 707: (1953) 2 M.L.J. 796 : (1954) S.C.R. 243. 
s c J— 67 
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(ui) allsujts and proceedmi^sm which the decree or order passed has not been executed or sat a- 
6ed m full before the commencement of this Act 

Provided that no creditor shall be required to refund any sum vhich has been paid toor realized 
by him before the commencement of tha Act 

The contention of the appellants is that a compromise decree is a decree which 
finally determines the rights of the parties and the case is, therdbre, governed ty 
clause (ii) of section i6 and not by clause (m), as claimed by the respondent There 
seems to have been at one time «ome difference of opinion m the interpretation of 
this section m the High Court, but the view which has prevailed is that the scctioo 
applies only to those decrees which can be said to be final m contradistinction to 
decrees which are merely mtcrlocutory or preliminary It has also been held new 
for a long time in the High Court that clause (iii) governs all cases of money decree 
in which the decree passed has not been executed or satufied in full before the com 
mcncement of the Act See Veakataraifum v Seskamma * In other words »U 
decrees which have been executed and satisfied befo c the commencement of itt 
Amending Act on I2th January, 1949, are unaffected by the Amending Act bu^ 
all decrees which are not final and which remain to be executed cither wholly cf 
in part, are subject thereto, but the Provuo states that in scaling down such dr^ree* 
the decree-holder would not be required to refund any sum which might havebw 
jiaid or realised by him No distinction is made between decrees passed after con 
test and decrees passed on compromise Both the kinds of decrees arc amenab c 
to the provisions of section 19 (2) and also of section 16 (m) There being no dis- 
tinct on between decrees passed after contest and decrees passed on compromise, 
the words “ in which the decree or order passed has not become final ” in clause 
(ii) of section 16, cannot be held to refer to a compromise dec ce but to decreet 
which arc final such as final decrees for fore-closure, etc , in suits on mortgages 
The pre\ailing interpretation of the section m the High Court is prrferable 
view of the generality of the words used in 'cctions jg [2) and i6 (111) In any 
oent, It would be improper to unsettle a view of law wnich has now bctcme m 
\eteratc This case was governed by section 16 (iii), read with section 10 (*) 
and the respondents ivere entitled to broach the question of the scaling do^vn ol 
the decree once again 

The appellants then seek to reach the same result by in\ okmg the principle 
us judicata It x« contended that the earlier decision amounts to us judicata and 
the respondents were not entitled to raise the same-issue which by implication musi 
be held to be decided against them by the compromise judgment and decree Ir 
th/- altcmative, it is contended that the earlier compromise decree creates an estoppel 
against the respondents, because the appellants at that time had shown some con 
cession in the amount which they were claiming and a decree for a lesser amount 
waspassed This estoppel was said to bean estoppel by judgment In our opinion; 
these contentions cannot be accepted The Act as amended confers this right 
upon petty agriculturists to save them from the operation of loans taken at usuriouj 
rates of interest No doubt the conduct of the respondents in omitting to prrsi 
the claim for reduction of the amount of the claim on the first occasion is significant, 
"but this did not constitute us judicata, cither statutory or constructnc The com- 
promuc decree was not a decision by the Court It was the acceptance by the 
Court of something to which the parties had agreed It has been said that a com 
promise decree merely sets the seal of the Court on the agreement of the parties 
The Court did not decide anything Nor can it be said that a decision of the Court 
was implicit in it Only a decision by the Court could be us judicata, whether 
statutory under section ti of the Code of Civil Procedure, or constructive as a matter 
•of public policy on which the entire doctrine rests The respondents claim to raise 
the issue oser again because of the nnv rights conferred by the Amcndmg Act 
Avhich rights include, according to them the re-opcnmg of all decrees which hw 
3iot become final or which had not been fully executed The respondents arc cntitlm 
lo take advantage of the amendment of the law unless the law itself barred theni» 
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or the earlier decision stood in their way. The earlier decision cannot strictly be 
regarded as on a matter which was “ heard and finally decided.” The decree 
might have created an estoppel by conduct between the parties ; but here, the 
appellants are in an unfortunate position, because they did not plead this estoppel 
at any time. They only claimed that the principle of res judicata governed the 
case or that there was an estoppel by judgment. By that expression, the principle 
of res judicata is described in English law. There is some evidence to show that the 
respondents had paid two sums under the consent decree but that evidence cannot 
be looked into in the absence of a plea of estoppel by conduct which needed to be 
raised and tried. The appellants are, however, protected in respect of these pay- 
ments by the Proviso to clause (iii) of section i6 of the Amending Act. 

In our opinion, this appeal has no merits and must fail. It is, accordingly, 
dismissed, but in the circumstances of the case, ^vc make no order about costs in 
this Court. 

K. S. Appeal dismissed. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — ^P.B. Gajendragadkar, K.N; IVanchoo and K.C. Das Gupta, JJ. 
Varada Bhavanarayana Rao . . Appellant* 

V. • • 

The State of Andhra Pradesh and others . . Respondents. 

Madras Estates Land Act (/ of 1908) {as amended by Act 11 of 1945), section 3 (2) (d) Explanation (I) 
“ Estate ” — Grant of named milage in which minor grants also existed — Burden of proof as to when minor grants 
zvere made — Madras Estates {Reduction of Rent) Act {XXX of 1947)—^“ Eistate ” — Test. 

To make a grant of the rest ofthe village as a named village an “estate ” it must be shown that the 
minor inams which covered part of the village {devadayam and other personal inams) hSd been gran- 
ted prior to the grant ofthe rest of the village. The Explanation (1) to section 3 (2) (d) of the Madras 
Estates Land Act (as amended in 1945) did not create any presumption either way as to whether 
minor inams had been granted prior or the subsequent to the grant of a named village. 

The plaintiff who asks the Court for a declaration that the area covered by a title deed is not an' 
estate must prove that it is not an estate. There is no presumption that such area is an estate or that it 
is not an estate. The plaintiff who is toprove that the suit lands do not form an estate must show that 
!the minor inams were granted subsequent to the date of the inam grant of the named village. If no 
■evidence was given on either side the plaintiff must fail. 

District Board, Tanjore v. Xoor Mohd., A.I.R. 1953 S.C. 446 : (1952) 2M.L.J. 586, explained. 

Appeal from the Judgment and Decree dated 26th November, 1958, of the 
Andhra Pradesh High Court in Appeal Suit No. 1228 of 1953. 

N.V. Ramadas and T.V.R. Tatachari, Advocates, for Appellant. 

P. Rama Reddy and P.D. Menon, Advocates, for Respondent No. i. 

The Judgment of the Court was delivered by 

Das Gupta, J . — In the district of Vishakhapatnam in the State of Madras there 
is a village known by the name of Vandrada. The entire area of this village is 
now covered by 5 inam grants, by far the major portion being comprised in the inam 
held by the appellant, Varada Bhavanarayana Rao. In 1864 the Inam Commissioner 
granted fresh inam title deeds in confirmation of the existing inam grantsj the total 
nrca of the village was recorded as 768.60 acres. Out of this 66.12 acres were un- 
.as.'^essed poramboke ; 690.13 acres of dry-- and wet lands were included in a title 
deed which is numbered 1082 ; 9.25 acres were included in title deeds Nos. 940 
and 941 ; two other title deeds Nos, 179 and 180 granted by the Inam Commis- 
sioner covered an area of 3.04 acres. The question in controversy in thc present 
litigation is whether the inam created by the original grant in confirmation of which 
title deed No. 1082 was issued by the Inam Commissioner forms an “estate ” to 
which the Madras Estates Land (Reduction of Rent) Act, 1947 (XXX of 1947) 
applies. This Act will be later referred to in this judgment as “ the Reduction of 
Rent Act.” It is necessary to mention here that section i of this Act provides that 
it applies to all estates as defined in section 3 (2) of the Madras Estates Land Act, 


*C.A, No. 340 of 1961. 


25th March, 1963. 
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1 908 The relevant portion of section 3 (2) of the Madras Estates Land Act nins 
thus — 

“ (<J) any mam \anagc of which the grant has been made, confirmed or recognised by tbr 
Government notwithstand ng that subsequent to the grant, the village has been partitioned among tbe 
grantees or the successors in title of the grantee or grantees 

Explanasum (I) — tVhere a grant as an mam is expressed to be of a named village theareaubnA 
forms the subject matter of the grant shall be deemed to be an estate notwithstandmg that it did not 
include certain lands m the village of that name which have already been granted on service or oilier 
tenure or been reserved for communal purposes 

The Special Officer appointed by thcGoveinmcnt of Madras under ccettona of 
the Rent Reduction Act decided that the mam lands m rcspcct of w htch title deed 
No 1082 had been issued and which now admittedly arc held m mam by the appclhnt 
formed an estate Accordingly the Officer, acting under the Act recommended 
fair and equitable rate* of rent for the raiyati lands in this estate On 27lhjunf 
1950, the Government of Madras published m the Gazette a notification &cmg the 
rates of rents payable In respect of landi m the village m accordance with these 
recommendations Aggrieved by this action of the Government the appellant 
moved the High Court of Madras under Article 226 of the Constitution prayin?^ 
for a writ of mandamus directing the State to forbear from giving effect to the 
notification The High Court held that the remedy of the petitioner was by way 
of a Suit and dismissed the application on an undertaking given by the Govern 
ment that it would waive its right to the notice under section 80 of the Code of Cn d 
Procedure It vvas after this that the appellant filed in the Court of the Subordi- 
nate Judge, SrUcakulam, the suit out of which this appeal has arisen 

In his plamt the appellant averred that for the lands comprised under title 
deed No 1082, there was neither the grant of a whole village nor of a named village 
It was also stated by the appellant that the lands now covered by the single title 
deed No 1082 originally formed the subject-matter of several separate grants Tl^ 
plainiifT further av erred that out of the lands of the v lUagc not included in any j* 
the earlier grants, further grants were made subsequently which were separately 
confirmed and separate title deeds — Title deeds Nos 940, oji andNos i79andi8o— 
were Issued m respect of them It vvas mainly on the basis of these averments ibal 
the plaintiff contended that his lands covered by the title deed No 1082 were not 
at til an estate and prayed for a declaration 10 this effect The State of Madras 
vs as the mam defendant in the suit and contested the plaintiff * claim In its written 
statement the State pleaded that there was m respect of the suit hnd a single grant 
of a named village and that it was not true that from out ofany reserv cd lands further 
grants were made sub*eqiicntl> Acco dingly, it was urged that the plamtiff’* 
contention that these lands did not form an estate should be rejected Similar 
pleas were raised also by defendants 2 to 31 vvhq were impleaded as the tenants 
cuiVrrarmg some oi^ ffie ibnd's covererf by iiic fiuc acra* Ao raSii 

The trial Court held that as the original grant is showTi by the entries m the 
Inam Fair Rcgi* ter to have been made to a number of persons and there were deduc- 
tions for porambokc and for pcisonal and service mams, and further because even 
though the original grant may have been under a single transaction the confirma- 
tion vv as not by one title deed, the suit lands did not constitute an estate as defined 
m 'cclion 3 ("'} (d) of the Madras Estates Land Act 

On appeal by the State of Madras, the High Court of Madras c'vmc to a contrai) 
conclusion The High Court pointed out that the opinion of the trial Judge that 
to conjtjfuiean estate the confirmation must be under one grant was umupportab'e 
In the opinion of the High Court tlie entries m the Inam Fair Register showed 
that the grant consisted of a named \ illage and it w as the mam as granted that wM 
confirmed by the Inam Commissioner The High Court also expressed its vio' 
that “the whole Inam inquiry proceeded on the footing that it was the whole 
village, excepting the two minor mams, that was given in mam to Chatti VenkaU- 
charulu etc The High Court ac^tdmgly allowed the appeal and dismissed th"" 
suit with costs 
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Against this decision of the High Court the present appeal has been filed by 
•the plaintiff on a certificate granted by the High Court. 

In support of the appeal, Mr. Tatachari has contended that there were no 
materials on the record to show that the original grant was of a %vhole of the village 
-or of a village by name; His next contention is that even if it be held against his 
•client that the original grant that was ultimately confirmed by the title deed No. 
1082 was of a named village the burden still lay on the defendants to show further 
that the portion of the village now covered by the minor grants (in respect of which 
title deeds Nos. 940 and 941 and title deeds Nos. 1 79 and 180 were issued) had been 
:granted prior to the date of that original grant. Learned Counsel contends that 
the defendants have failed to discharge this burden and so the plaintiff’s case that 
These lands do not form an estate should be accepted. 

The several questions of fact that arise in this case have to be decided on the 
meagre evidence furnished by the Inam Fair Register of Vandrada village. For, 
as it usually happens in most of such cases neither the original grant which was 
-confirmed by the title deed No. 1082 nor the originals of the other grants which 
were the basis of the other four title deeds are available. On an examination of 
the entries in the Inam Fair Register it appears that the inam grant which evas con- 
firmed in 1864 by title deed No. 1082 was originally g-anted by Nabob Mofuz 
Khan in the year 1739. The area covered by this grant was estimated to be 40 
garces in the year 1797. But a few yca-'s later — in an account of 1861 — the area 
W'as calculated as too garces. It is not possible to say on the basis of this statement 
•of area that the entire area of the village was included in the original grant by 
the Nawab. Clearly, therefore, the suit land does not form a whole inam village 
■within the meaning of the main portion of clause (d) which has been set out above. 
■It can still be an estate hotvever-if it comes within the Explanation. The effect of 
the Explanation was succinctly put in a Full Bench Judgment of the Madras High 
-Court in Varadaraja Swamivari Temple v. KrtshnOppa^, thus : — 

“ Where the grant in inam was of a named village, what was granted would cons- 

titute an estate even though the grantee did not have the benefit of the minor inams that lay within the 
geographical limits of that village, prot-ided it was proved that the grant of the minor inams preceded 
■in point of time the grant of the rest of the village as a named village.” 

, In oitr opinion, the High Court was clearly right in its view that the original 
. -grant has been shown to be of a named village. Apart from the fact that the inam 
itself is dc-scribed in Col. 8 of the Inam Register as Vandrada Shrotriem and Agrahar 
of Vandrada, we get a further fact from the entries in Col. 20 that Mr. Scott’s Register 
•of 1207 Fasli shows that the village Vandrada was originally granted in inam to 
Chatti Venkatachari and other.r in A.D. 1739 for subsistence. This grant which 
■was later confirmed by the title deed No. 1082 was thus clearly of a named village. 

That aloiie is however not sufficient to make it an estate. It must further 
appear that the minor inams which covered part of the village, viz., Devadayan 
9. 25 acres and the personal inams for 3.04 acres had been granted prior to the 
grant of the rest of the village as a named ■village. 

There is nothing on the record, hoivever, to shotv the dates of the grants of 
the minor inams. It is therefore necessary to consider the question ofburden of 
proof. The decision of this Court in District Board, Tanjore v. jVoor Adohd. has gene- 
rally been taken to lay down the law that when the question arises in any case before 
the Courts whether certain la.Tids constitute an “ estate ” the burden of proving 
that they constitute an estate is upon the party who sets up that contention. On a 
closer examination howeycr it appears that this decision cannot be considered to 
. be an authority for this proposition. The judgment of Mr. Justice Mahajan 
(as he then was) states “ that it was conceded by Mr. Somayya, the learned Counsel 
for the respondent that the burden of proving that certain lands constitute an “estate” 
is upon the party '^vho sets up the contention.” The judgment proceeded on the 
basis of this concession by Counsel and contains no discussion on the question and 
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consequently no pronouncement The other learned Judge, Mr Justice Chand 
rasekhara Ai>ar has al<o stated ‘ that the respondent has not successiuUy discharged 
the onus that rests on him to show thatKunanjeriwasan“ estate” within the mean 
ingoftheAct Hisvitv that juch onus did rest on the respondent was ako appa 
rcntly based on the concession made by Counsel It will not be proper thcrnorc 
to treat the judgment of this Court in Dutnet Board, Tanjore case^, as a decision oa 
the question of burden of proof m such cases 

It IS now necessary to examine the principle involved m the question Oa 
behalf of the respondent State -Mr Ram Reddy contended that a consideration of 
the scheme of legislation in introducing £i^/<in«hort (i) to section 3 [2) (d) shovs 
that the liCgislature intended the Court to presume that when a grant as an maa 
s\as expressed to be of a named village the area covered by the grant formed ancst 
ate, but that it was open to a party to rebut this presumption by showing that the ex 
eluded lands of the village had bemgrantedby thegrantorof the major mam after tit 
date of the major grant It appears that long before this Explanahon was added to 
section 3 (2) (d) the Madras High Court (Wallis C J , and Srinivasa Ayyangar, J) 
hcMiiiJ/arajanatwomiJ^ajaduv Suhramanyam*, that as mall the documents the temple 
svas de cnbed as the owner of the whole village, the burden was upon the plaintiff 
to show that the grant was only of tlic rex enue of a portion of the lands m the village 
and as this burden had not been discharged VenLatapuram Agraharam wax an 
•state even though there xvere minor mams in the village This decision was gixen 
in 1915 and was folloued m the Madras High Court till 1943 xvhen m Ademmas 
Cast*, another Bench held that unless every bit of land in the village was included 
in the grant, the grant could not be of the whole village and the land granted could 
not have formed an estate This later view was followed the same year in Son 
JUddti ease* It was after this that the present Explanation (i) to section 3 (* 9 ) (d) 
was added by the Madras Estates Land (Amendment) Act II of 1945 There 
xvas a provision by which the amendment was to be deemed to have effect as from 
the date when the Madras Estates Land (Third Amendiment) Act, 1936, bnngmS 
m sub-clause (d) of clause (a) of section 3 in its present form came into force 
Ram Reddy argues that the intention of the Amending Act 1945 wai to restore fully 
the view taken m J^arajanaswam’s ease^, and that under the deSnition of an mam 
village as explained by the amendment a named village would be presumed to be 
an mam village, and so an ” estate ”, notwithstanding the existence of certain mmor 
mams The presumpuon could hoxvcver be rebutted by showing that these mmor 
mams were created by the grantor of the major mam subsequent to the creation of 
the major mam The argument is undoubtedly attractive It ako finds support 
from the observations of Subba Rao,J \nJanakxT2maTaju\ Appalaswami*, where 
the learned Judge stated that the amendment introduced by the Explanation was 
AnttnAaf Ayjoar.xjrtr Ahf Jsw* AftMisIeu* iy* AV«r»s\fiaftiJir«XT^jW»nnjrIcv'«St* * 

There are other observ ations m the judgment in Janakiramaraji^s east*, which a^ppear 
to support even more clearly Mr Ram Reddy’s argument that as soon as it was 
found that the mam grant was of a named village a rebuttable presumption will 
arise that it Ibrmed an estate On closer examination of the question however 
xvc find that it xxould be reading too much mto the Explanation to think that the 
Legislature xxanted to create such a presumpt/on There are a number of reasons 
which make us hesitate to accept the view that such a picsumption xvas created 
The first of these is that when adding the Explanation m 1 945 the Legislature did 
not think fit to make any change in section 23 of the Act, tuidcr which it shall he 
presumed where it became necessary in any suit or proceeding to determine xvhether 
an mam v illage or a separated part of an mam village was or w as not an estate xvithm 
the meaning of the Act as it stood before the commencement of the Madras Estates 
Land (Third Amendment) Act, 1936, that such xillagc xvas an estate If when 
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adding the Explanation to section 3 (2) (d) in 1945 the Legislature had intended to • 
brmg into cxist^ce a presumption as suggested by Mr. Ram Reddy, nothing was. 
easier than to give effect to such intention by omitting from section 23 the words 
a.s it stood before the commencement of the Madras Estates Land (Third Amend- 
ment) Act, 1936 ” or by adding express terms that “ where the grant was expressed 
to be of a named village the presumption will be that it is an estate until the contrary 
is shown.” ^ 

Another reason which makes it difficult for us to accept Mr. Ram Reddy’s 
argument is the actual language used in Explanation (i). The last portion of the 
Explanation clearly indicates that the conclusion that the area is an “estate” can 
be drawn ev^cn where the whole of the village is not included in the grant, only if" 
It appears that the portion not included had already been gifted and was therefore 
lost to the tenure. The addition of the last clause in the Explanation brings out the 
fact that the Legislature did not intend to go quite as far as the High Court had 
gone in the case of Narayanaswami Kayadu^. 

On a consideration of the history of the language used in the- Explanation and 
also the circumstances in -which the Explanation came to be added, we have come to 
the conclusion that the Legislature being well aware of the difficulties of proving - 
whether the minor grants had been granted prior to or subsequent to the orant of a 
named village, decided to leave the matter easy as between the contending parties, 
and created no presumption either way. 

That being the position, the question on which of the contending parties the - 
burden of proof would lie has to be decided on the relevant provisions of the.Evidence 
Act. Section loi of the Evidence Act provides that whoever desires any Court 
to give judgment as to any legal right or liability dependent on the existence of facts - 
which he asserts, must prove that those facts exist. Section 102 provides that the 
burden of proof in a suit or proceeding lies on that person who would fail if no evi- 
dence at all were given on either side. Section 103 provides that the burden of proof “ 
as to any particular fact lies on that person who wishes the Court to believe in its 
, existence, unless it is provided by any law that the burden of proof of that fact shall., 
lie on any particular person. 

Applying these principles, we find that the plaintiff who asks the Court for a . 
declaration that the area covered by the title deed No. 1082 is not an estate must 
prove that it is not an “ estate ”. If no evidence were given on either, side the 
plaintiff would fail. For, we have found that there is no presumption in law either 
that the area in question is an estate or that it is not an estate. It follo-ws from this., 
that the plaintiff who is to prove that the suit lands do not form an estate must show 
that the minor inams were granted subsequent to the date of the inam grant of the . 
named village. The plaintiff has clearly failed to discharge this burden. 

We have therefore come to the conclusion, though for reasons different from 
what found favour with the High Court, that the plaintiff’s suit has been rightly • 
dismissed. 

The appeal is accordingly dismissed. No order as to costs in this Court. 

K.S. Appeal dismissed.^ 


1. (1915) I.L.R. 39 Mad. 683 : 29 M.L.J. 478. 
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THE SUPRE^fE COURT OF INDIA. - 
(Civil Appellate Jurisdiction.) 

Present — P B Gajendradoadkar, K. N Wavchoo, M. Hidayatcleah, 
K. C Das Gepta andJ C Sh\h» JJ 

The State of Assam and another ' .. App’llanli* 

V 

B/mal Ktimar Pandit .. Responienl 

Cojulilaiwi of India (JSjO), AttuU 311 (2 )— end tftci 

In the instant case, it svouM be plain to the delinquent oflicer that the issuance ofthenotitt 
indicating the provisional conclusions of the dismissing authonty as to the punishment that should be 
imposed on him ob«ously and clearly implies that the findings lecorded against him by the enquir- 
ing officer have been accepted by the dismissing auihonty, otherwise there could [>e no sense and co 
purpose in issuing the notice under Article 311 (2) of the Constitution of India (1950). The failure h 
state expresslv that the dismissing auihoniy has accepted the Endings recorded in the report agawB 
the delinquent officer does not justify the conclusion that the notice gnen in that behalfdoes not afford 
a reasonable opportunity to the detmqucni officer under Article 31 1 (2) of the Constitution UTor 
the dismissing authonty purports to proceed to issue the notice against the delinquent officer afier 
accepting the enquiry report m its enrireiv, it cannot be said ihaithcdismissing authority rmsf 
say that it has so accepted the report 

In tJic category of cases, however, where the dismissing authonty accepts the findings rctordd 
against the delinquent officer and difTersfrom some or all of those recorded in his favour and proceoi: 
to specify the nature of the action proposed to be taken on its own conclusions it would be necessary 
that the said conclusions should be brKfly indicated in the notice, as the action proposed to be takn 
would be based not only on the findings recorded against the delinquent officer m the enquiring re- 
port but also on the view of the dismissing authonty that the other clurges not held proved by the err 
quirmg officer are, according to the disrnisstng authotit), proved 

Appeal hy Special Leave from the Judgment and Decree dated aantl January, 
1962, of the Assam m High Court Civil Rule No 360 of 19C1. 

A/. C Stlalv&i, Senior Advoate, {Ji'aumt Lai, Advocate, with him), fof 
Appellants. t 

ff. C. Ckaltfrjee, Senior Advocate, (Z). JV. Mukherjee, Advocate, with him), fof 
Respondent. ' . , , 

The Judgment of the Court was delivered by ' 

CajendTBgaihiTi J — ^Tht appeal by Special Leave raises ashort gucstronabout 
the scope and effect of the provbion^ contained in Article 31 1 (2) of the Consti- 
tution. The said question arises in this way. The respondent Bimal Kumar Pandit 
was serving appcllantNo, i,the State of Assam, as an Extra Assistant Commissioner, 
Shillong. On iith December, 1959, the second appellant, ihe Chief Secretary to 
the Government of Assam, served on the respondent a charso-shcet containing clev en 
specinc charges and called upon him to show cause why he should not be dismissed 
from service or otherwise punished under Rule 55 of the Civil Services (Classifi- 
cation, Control and Appeal) Rules read with Article 31 1 of the Constitution The 
said notice further informed the respondent that the Governor of Assam had been 
pleased to authorise the Comnib»ioner of Plains Division, Assam to conduct the en- 
quiry and to report to appellant No a. On 13th January, i960, the respondent 
submitted an elaborate explanation in respect ©fall the charges The Commissioner 
of Plains Division, Assam, then proceeded to hold an enquiry and after considerirg 
the evidence adduced before him, he made the report on the 12th April, 1960 
In this report the Enquiring OlBccr found that out of the 1 1 chargesdrawn up against 
the respondent 6 liad not been proved and of the remaining 5 charges, two had been 
fully estahhshed — they were charges (7) and (10) , and the other thre- chargs-" 
Nos (i), (2} and (4) hadbccnpartiallycstablishcd. The report made these finding* 
and proceeded to add that the lapses pro\ td did not cast any serious doubt on tJK 
hor,estyandintegrityofthcdeluique2tofl5ccr,3hhough thcevidcnce Jcdinresfcd 
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of charges (i) and (2) proved his inexperience and that led undercharges (2) and 
(4) showed his irresponsibility. The report further stated that in the circumstances, 
the two charges which deserved consideration for purposes of punishment were 
charges (7) and (10) ; and it ended with the recommendation that in view of the 
limited scope of the charges proved and of the age and experience of the delinquent 
officer, the withholding of three increments from his pay would meet the ends of 
ustice in this case. 

After this report was received, appellant No, 2 served a second notice on the 
respondent' on the ist of June, igSo. This notice referred to the disciplinary 
proceedings held against the responderit.and added that the respondent was thereby 
required under clause (2) of Article 31 i. of the Constitution to submit his explanation 
if any, why the penalty of removal from service should not be imposed upon him. 
The notice further stated that a copy of the report of the Enquiring Officer in the 
disciplinary proceedings drawn up against the respondent was enclosed. The 
respondent was told that he had to submit his explanation through the Commissioner 
of Plains Division, Assam, on or before i8th June, i960. 

On receiving this notice, the respondent submitted his explanation on 2ist 
June, 1960, in respect of the charges which had been held proved by the Enquir- 
ing Officer. After considering the explanation thus submitted by the respondent, 
the Governor of Assam was pleased to reduce in rank the respondent ^vho was on 
■probation in the Assam Civil Service, Class I to the Assam Civil Service, Class II, 
permanently, with effect from the date he takes over as such. The Governor of 
Assam further ordered that the respondent will be on probation in the said Class 
II Service for two years, subject to termination, if his work and conduct were not 
found satisfactory. The respondent was to draw his pay in the minimum of the 
scale of pay of A.G.S., Class II and his seniority in the cadre would be determined 
with effect from the date of his joining. This Order was made on 8th July, 1961. 

The respondent then challenged the validity of this order by a writ petition in 
the High Court of Judicature at Assam on the 24th August, 1961. One of the points 
urged by him was that he had not been given a reasonable opportunity of showing 
cause against the action which was ultimately taken -against him under Article 3 1 1 (2) ; 
and he urged that the contravention of Article 31 1 (2) rendered the impugned 
order invalid. He urged other contentions also, but those have been rejected by 
the High Court, while his main point under Article 311 (2) has been upheld. In 
the result, the High Court has allo^vcd the writ petition and issued a mandamus 
directing the appellant riot to give effect to the order dated 8th July, 1961 . It is 
against .this order that the appellants have come to this Court by .Special Leave. 

' ■ We have already referred to the second notice served -on the respondent under 
Article 31 1 (2). The respondent’s .contention which has been actepted by the 
High Court is that in the said notice, appellant No. r has not clea.rly indicated that 
■it accepted the findings of the Enquiring Officer ; and since such a. statement is 
not made in the notice, the respondent could not have known on what grounds 
appellant No. i provisionally decided to impose upon the respondent the penalty 
of removal from service. The High Court has held that the notice issued under 
Article 311(2) must show that the dismissing authority has applied its mind to the 
findings of the Enquiring Officer and has accepted the said findings againsthhe 
delinquent officer.. In other words the notice should expressly state the conclusions 
of the dismissing authority, because unless these conclusions arc communicated to 
the delinquent officer, he would not be able to make an adequate or effective 
-repfesentatibn. According to the High Court, in recording such conclusions, the 
dismissing authority must also indicate the reasons on which it; had come’to .those 
conclusions against the. delinquent officer and since the impugned, notice did.(not 
contain a specific averment that the dismissing authority had accepted the findings 
of the Enquring Officer and othervyisc gave no grounds or reasons for the action pro- 
posed to be taken against the respondent, it contravened the requirements of Article 
3 1 1 (2) and so, it must bb held to be void; ' -Mr. ' Setalva'd'foi the appellants contends 
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that in coming to this conclusion, the High Court lias mismlcrprei d the scope aod 
effect of Article 31 1 (2) 

\rticlc 311 (1) provides, infer aha, tliat no person covered bj the said sub- 
article shall be dismissed or removed by an authority subordinate to that byvinich 
he IS as appointed We are not concerned with the sub article in th** present appeal 
Articl<'3i 1 (2) provides that no such person as specified m Article 31 1 (i), shall be 
dismiss^ or removed or reduced in rank until he has been given a reasonable oppor 
tuinty of show mg cause against the action proposed to taken m regard to him. 
It is now wJl settled that a public oflBccr against whom disciplinary procecding>a c 
intend d to b** taken is entitled to have two opportunities before disciplinary vet on 
18 finally taken against him An enquiry mu't be conducted according to the ni!« 
preset bed in that behalf and consistently with the requirements of natural j istict 
At this enquiry the public officer concerned would be entitled to test the evidence 
adduced against him by cross-exam nution where nfeesary, and to lead hu 
own evidence In other words at this first stage of the proceedings he is entitled 
to have an opportunity to defend h m elf Wlien the enquiry 1$ over and th 
Enquiring Officer submits his report, the dismissing authority has to consider the 
report and decide whether it agrees with the conclusions of the report 01 not If the 
findings m the report arc against the public officer and the di missing authority 
agrees with th" said finding* a stage 1$ reached for giving another opportunity to 
the public officer to show why disciplinary action should not be taken against him 
In issuing the 'ccond notice the dismissing authority naturally has to come to a 
tentative o’ provisional conclusion about the guilt of the public officer as well as 
aboutthr* punishment winch would meet the requirement of justice m his ease, and 
It i only after reaching conclusions m both these matters proviiionally that the dis- 
missing authority issues the second notice There u no doubt that m respon-c to 
this notice the public officer is entitled to show cause not only against the action 
propT'cd to be taken agamit him, but also against the validity or the corrcctnfsj 
of the findings recorded by the Enquiring Offrer and provisionally accepted by tl « 
dismissing authoni) In other words, the s'^ond opportunity enable* the ptibl c 
officer to cover the whole ground and to plead that no case had been made out 
against him for taking any disciplinary ••clion and then to urge that if he fails in 
substantivtinghisinnoccncc the action proposed to be taken against him Is either 
unduly severe or not called for This position is not in dispute 

The High Ckiurt seems to havx taken the view thvt m order that the piibl c 
offic"r may hvvx v rcasonabi'* opportunity, the dismissing authority must indicate 
Its conclusions on the finding! recorded bylh'* Erqmnng Ofiirer and must specify 
revsons in 'uppat of them Acwdiog to this vrew, the fact that the copy of the 
report midc by th*' Enquiring OfTKcr was sent to the d Imquent officer along with 
th" notice indicating the nature of the action jiroposed to be taken aj;ainst him,, does 
nothelp to meet the requirement ofArticlegu (2) The argument is that unless this 
coars" IS adopted, it would not be clear Ih^t the dismissing authority had applied 
its mind and had provisionally come to some conclusions both m regard to the guilt 
of the public officer and the punishment which his misconduct deserved It may 
be conceded that it is desirab’c thatthcdisraissing authority should indicate in the 
second notice its concurrence with the conclusions of the Enquiring Officer before it 
issues the said noucc under Article 31 1 (2) But the question which call for our 
decision is ifthe d.smissingauthorit\ doe? not expressly say that n has accepted the 
findings of the Enqui'mgOfiiccragvinstthedelinquent officer, does that introduce 
such an infirmity in the p occed ngi as to make the final ord^r invalid ? We arc 
not prepared to answ*.t this question in the affirmative It ^cems to us that it would 
be plain to the delinquent officer that th* issuanc* of the notice indicaiing the 
provisional conclusions of the dnnitssingatthomy a: to the punishment that sh'viJd 
be imposed on him obviously and clearly implies that the finding* recorded against 
him by the Enquiring Officer have been ac^pted by the dismissing authority, other 
wise there wTjuld be no scn*e and no p irpow in i$.«uing the notice under Art !< 

3IX (2) Besides, vvtinayaddthatmthcpr^ 5 cnt(^c,thcaffidavitmadebyapptlbfll 
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No. 2 clearly shows that before the impugned notice was served on the respondent,' 
the Government had accepted the findings of the Enquiring Officer which means 
that the Government agreed with the Enquiring Officer in regard to both sets of 
findings recorded by him. Therefore, we do not think that the failure to state 
expressly that the dismissing authority has accepted the findings recorded in the 
•eport against the delinquent officer, justifies the conclusion that the notice given 
n that behalf docs not afford a reasonable opportunity to the delinquent officer 
rnder Article 31 1 (2). On receiving the notice in the present case it must have 
been obvious to the respondent that the findings recorded against him by the 
Snquiring Officer had been accepted by the appellants and so, we think it would not 
DC reasonable to accept the view that in the present case, he had no reasonable 
)pportunity as required by Article 31 1 (2). 

We ought, however, to add that if the dismissing authority differs from the 
indings recorded in the enquiry report, it is necessary that its provisional conclusions 
:n that behalf should be specified in the second notice. It may be that rhe report 
makes findings in favour of the delinquent officer, but the dismissing authority dis- 
agrees with the said findings and proceeds to issue the notice under Article 31 1 (2). 
In such a case, it would obviously be necessary that the dismissing authority should 
expressly state that it differs from the findings recorded in the enquiry report and 
then indicate the nature of the action proposed to be taken against the delinquent 
officer. Without such an express statement in the notice, it would be impossible to 
issue the notice at all. There may also be cases in which the enquiry report may 
make findings in fa.vour of the delinquent officer on some issues and against him on 
other issues. That is precisely what has happened in the present case. If the dis- 
missing authority accepts all the said findings in, their entirety, it is another matter ; 
but if the dismissing authority accepts the findings recorded against the delinquent 
officer and differs from some or all of those recorded in his favour and proceeds to 
specify the nature of the action proposed to be taken on its own conclusions, it would 
be necessary that the said conclusions should be briefly indicated in the notice. 
In this category of cases, the action proposed to be taken would be based not only 
on the findings recorded against the delinquent officer in the enquiry report, but 
also on the view of the dismissing authority that the other charges not held proved 
by the Enquiring Officer arc, according to the dismissing authority, jproved. In 
order to give the delinquent officer a reasonable opportunity to show cause under 
Article 31 1 (2), it is essential that the conclusions provisionally reached by the dis- 
missing authority must, in such cases, be specified in the notice. But where the 
dismissing authority purports to proceed to issue thenotice against the delinquent 
officer after accepting the enquiry report in its entirety, it cannot be said that the 
dismissing authority must say that it has so accepted the report. As we have already 
indicated, it is desirable that even in such cases a statement to that effect should be 
made. But we do not think that the words used in Article 31 1 (2) justify the yiew 
that the failure to make such a statement amounts to contravention of Article 31 1 (2). 
In dealing with this point, we must bear in mind the fact that a copy of the enquiry 
report had been enclosed with the.notice, and so, reading the notice in a common- 
sense manner, the respondent would not have found any difficulty in realising that 
the action proposed to be taken against him proceeded ori the basis that the appel- 
lants had accepted the conclusions of the Enquiring Officer in their entirety. . 

Tt has, however, been urged by Mr. Chatterjee for the respondent that in the 
present case, the appellants must have proceeded to issue the nqticc against the 
respondent after coming to the conclusion that some of the find'ngs^ recorded in 
the enquiry report in favour of the respondent were- not -correct. His argument 
is that the enquiry report had suggested that the -withholding of three increments 
wouid.meet the ends of justice in the present case, nevertheless the notice issued by 
the appellants indicated that the action proposed to be taken was the respondent’s 
removal from service. It is true that the ultimate action taken against him was 
not as severe ; he has been merely dernoted to Glass II S-crvice. But it is suggested 
that the severity of the punishment proposed to be inflicted on the respondent rather 
suggests that the appellants felt that some of the other charges rvhich the Enquiring 
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Officer had not held proved appeared to be proved to th-* appclhrits This argu* 
raent IS no doubt ingenious , hut m the circumstances of this case, we do not think 
It can be accepted As this Court has held m d AT D Stlvav Unton of Indta^, miht 
absence of rules or any statutory provisions to the contrary, the Enquiring Officer ii 
not required to *pccify the punishment which may be imposed o-i the delinquent 
officer His task is merely to hold an enquiry into the charges and make hn report 
setting forth his conclusions and findings in respect of the said charges Somctimfi 
the Enquiring Officers do indicate the nature of the action that may be taken agnn t 
the delinquent officer, but that ordmanJy is outside the scope of the enquiry That 
being so, not much significance can be attached to the lecommendation made 
the Enquiring Officer m the present case Besides, it is absolutely clear that under 
the relevant rules, the pumsfment pioposcd to be imposed on the respondent was 
justified even on the findings recorded against him by the Enquiry Officer, and so 
It would be idle to contend dial unless the appellants had dificred fiom the conch 
sions of the Enquiring Officer m respect of the charges which he held not proved 
the> could not have legitimately thought of imposing the said punishment on him 
Therefore, in our opinion, ilie argument that the action proposed to be taken itself 
shows that the appellant! did not accept the findings recorded by the Enquirmj 
Officer in favour of the respondent mu>t be rejected 


We will n^w refer to seme of the decisions on which Mr Chatterjee relied 
In Xhe earn o( The High Commtsstontr of India V 1 M Lai*, the Federal Court' had 
to consider the scope nnd effect of the provisions of section 240 (3) of the Constitn 
tion Act, 1935 This provision is substantially similar to the provisions contained 
in Article 311 (2) of the Constitution According 10 the major tty view of the 
Fcd-ral Court m the ease, all that section 240 (3) required was net only notification of 
the action proposed but of the grounds on which the authority was proposing that 
the action should be taken, and that the person concerned must then be given rca 
sonable time to make his representations against the proposed action and the grounds 
on which It was proposed to be taken hir Chatterjee contends that this decision 
shows tliat the notice served on thedclmquent officer must set forth the grounds on 
which the particular action was proposed to be taken He emphasises the fact tliat 
m the judgment It fuw been sjiecificalJy stated that the grounds should be stated 
on winch the action is proposed to be taken, and that clcarlj shows that the dismiss 
ing authority must indicate its reasons in Support of the said action In our opinicn, 
this argument is not justified, because the context m which the said observatiom 
were made by the Federal Court clearly shows that the grounds to which ihcjudg 
ment refers arc the findings or conclusions reached b>’ the Enquiring Officer In 
fact, m the subsequent passage, it has been expressly observed that the requirement 
of section 240 (3) involves ’ 

n all cases wFicie there u sa eoquiry andas a result thereof some autlioniy cfelin (ely po 

' • •• - n mir * 


noses dsnuWrcr reduction in rank, that the person cooccraed shall be told i: 

* .-^--1 f mC ak-iT lli^ flnrlmn j^r VAf^llirfnv I 


'r ad^uately 


forto. the rnula of that enquiry, and the fiodinss of the Ennuiring OfEcer and bo g»vro 
an opportunity of showing cause with ihai tufonakvoa why he should not sufTer ibe proposed 
dmnissa) or redurtiou in rank.** 

It would be noticed that this suteroent clearly shows lliat what die Federal 
Court held was that the dismissing authority must conv-ey to the delinquent 
officer the findings ofthe Enquiring Officer either fully, or adequately sum- 
jnari-cd and state the nature of the action proposed to be taken agatml 
him III other words, tlic officer concerned ought to know what findings have 
been recorded against him and should be given a chance to clnllcngc those hndu^ 
and to quwlicn the propriety ofthe action proposed to be lakni against him In 
this conitst, (hcrcrorc, the grounds »hich, according w the judgment, !>?'' >» 
stated m the notice do not mdicate gtoimds or rearont trii c!i would show wh) 
the dismissing nuthonty accepts the Enquiring Officer steporl.^l the E™”'* 
r^L or ftfdiugs which have berm recorded by the EnquiringOffli^arc rcqutmd 
Thiofore,ti-edoiii.llhsnkthalMr Chatterjee is justified mcoulrnd 


1 {1962) 2 SC.J 12 c A.1JU I 


2 (l9l5)2MUJ2rO (1945) FJ-J 123 
{IWjJ FOR- J03 alp 136 
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ing that the decision of the Federal Court in I.M. Lai’s case^ supports the view taken 
by the H’gh Court in the present proceedings. , : 

It is true that in the case of Khem Chati'Lv. The Union of India and others^, this 
Court has held that; 

“Reasonable opportunity envisaged by Article 31 1 (2) includes, iW alia, an opportunity to 
make his representation as to why the proposed punishment should not be inflicted on him, which he 
can only do if the competent authority, after the enquiry is over and alter applying his mind to 
the gravity or otherwise of the charges proved against the Government servant, tentatively proposes 
to inflict one of the three punishments and communicates the same to the Government servant.” 

There Is no doubt that after the report is received, the appropriate authority 
must apply its mind to the report and must provisionally decide whe-ther the 
findings recorded in the report should be accepted or not. It is only if the findings 
recorded in the report against the Government servant are accepted by the appro- 
priate authority that ifhas to provisionally decide what action should be taken 
against him. But this does not mean that in every case, the appropriate 
authority is under a eonstitutional obligation to state in the notice that it has 
accepted the adverse findings recorded by the Enquiring Officer before it indi- 
cates the nature of the actiop proposed to be taken against the delinquent officer. 
Therefore, we do not think 'that the decision of this Court in IChem Chand’s case^, 
supports Mr. Ghatterjee’s contention. .. ■ 

On the other hand, the decision of this Court in The Slate of Orissa and another v. 
Govindadas Panda^i shows that a similar order issued by the Orissa Government was 
upheld by this Court. In that case, the notice issued under Article 31 1 (2) did 
not expressly state that the State Government had accepted the findings recorded 
by the Enquiring Officer against the GovciTimeht feryant in question. In fact, even 
the nature of the punishment which was proposed. to be inflicted on him was not 
specifically and clearly indicated. The Orissa High Court had struck down the 
order of dismissal on the ground that the notice was defective and so, the provisions 
of Article 3 1 1 (q) had been contravened. This Court in reversing the conclusion 
of the Orissa High Court, observed that 

“ In the context, it must have been obvious to the respondent that the punishment proposed 
was removal from service and the rrepondent was called upon to show cause against that punishment. 
On a reasonable reading of the notice, the only conclusion at which one can arrive is that the appel- 
lant. (the State) accepted the recommendation of the Administrative Tribunal and asked the respon- 
dent to show cause against the proposed punishment, namely, that of removal from service.” 

It may be added incidentally that the punishment which had been suggested by 
the Tribunal was removal from service, as distinguished from dismissal, and this 
Court held that the impugned notice must be deemed to have referred to that 
punishment as the action proposed to be take 1 against the Government servant. 
Thei-eforc, this decision, in substance, is against the contention rai.sed by 
Mr. Chatterjee. 

There arc, however, some decisions which seem to lend support to Mr. Chatter- 
jee’s argument and it is, therefore, necessary to examine them. In the case of 
The Slate of Andhra v. T. Ramayya SurU, the Andhra Pradesh H‘gh Court has held 
that 

“ Under Article 311 (2) the authority concerned should necessarily in its order requiring the 
civil servant to show cause give not only the punishment proposed to be inflicted but also the 
reasons for coming to that conclusion.” ■ 

If this observation is intended to lay down a general rule that in every case the 
appropriate authority must state its own grounds or reasons for proposing to take any 
specific action against the delinquent Government servant, we must hold that the 
said view is not justified by the requirements of Article 31 1 (2). We oeght, how- 
ever, to add that in the casewith which the Andhra.Pmdesh High Court was dealing, 

1. (1945) 2 M.L.J. 270 : (1945) F.L.J. 129 : 3. Civil Appeal No. 412 of 1958 decided on 

(1945) F.C.R. 103 at p. 136. 10th Dec. 1958. „ 

2. (1958) S.C.J. 497 : (1958) 1 M.L.J. (S.C.) 4. (1957) I An.W.R. 187 : A.I.R, 1957 Andh 

169 •• (1958) 1 An.W.R. (S.C.) 169 : (1958) 370. 

S.C.R. 1080 at 1097, 
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It appeared that the Government did not agree with the Tribunal m rcgird to iti 
finding on the third charge and so, its conclusion on the said cha^g^. which wai 
different from that of the Tribunal, aveighed m its mind m propo mg to take th^ 
specified action against the Go\emment servant In such a case, it would be Icgi 
tunate to hold that the public servant did not know what ivas weighing m the 
mmd of the Government and so, did not get an adequate oppotunity to challcr^e 
the view which the Government was inclined to take in respect of the third charge 
framed against him Onthesefacts wethmfc.thcHighCourtwasjustifiedmtaking 
the view that the Government should have mdicated m the notice us conclusion on 
the third charge That howeser, docs not mean thatm the notice, the Govemment 
ought to state its grounds or reasons in support of its conclu'ion It is the finding 
or the conclusion which is weighing mthc mind of the Govemment that must, in 
such a case, be communicated to the public servant 

In Bimal Charan Mitra v State of Orusa and another^, the Orissa High Court 
has held that 

“ The setviec of the copy of the fladingt of the punishing authonty on the public fcrvant u 
mandatory and the lemce of the report of the Enqumns Officer who » not the punishing auihotity 
when there IS no indication at all in the notice that the authority competent to pumsh agrees with 
those find ags cannot coastituteiubstantial comphancewiththerequirementj of Article SIl (2)” 


This decision seems to suggest that m issuing the notice under Article 311 (2), 
the appropriate authority must, besides serving the copy of the Fnquiring OfTiccr’i 
report on the Government servant, supply the said the finding of the puni- 

shing authority and thu requirement is treated as a mandator) requirement under 
Article 311 (2) In our opinion, thu vietv is erroneous 

The same comment falls to be made about another decision of the said High 
Court in /TruAcfl Ga/cf Mukkerjet v The State* 

The last decision to which reference must be made is the decision of the Bombay 
High Court in the Slate of Bembaj/ v Cofcnan Maftadev BadUy* In thi* case Chief 
Justice Ch-igla has observed that under Article 311 (2) it is not sufficient thnt the 
State should call upon the servant to show cause against the quantum of punish- 
ment intended to be inflicted upon him , the State must also call upon the ser\*ant 
to show cau*e against the decision arrived at by 3 departmental enquiry if that 
decision constitutes the ground on which the Govcmmmt propo»cs to take action 
agiinst the servant This viciv is clearly right But then in support of this conclu- 
sion, the learned Chief Justice has observed that the public servant must have an 
oppotunity to show cause not only against the punishment but al o against ihe 
grounds on which the State proposes to punish him , tnd Mr Chattcrjcc relies 
upon this sentence to support his argument that the grounds on which the State 
proposes to act must be communicated to the public servant Inournpinirn the 
statement must be read along with the conclu«ion of the High Court nid so read, 
It vioufd cfcarfy show that what the Chief Justice intended to fay rfow n w as tfnt tfic 
findings recorded in the enquiry report which constitute the ground on whicli the 
Government proposes to take action must be communicated to the public servant 
Therefore, this decision docs not support Mr Chatterjee • argument that th" notice 
issued under Article 311 (2) must expressl) state that the appropriate 'lulhoriU 
a ccep s the findings of the Enquiry Officer and must give reasons in support of 
the action proposed to be taken against him 

In the result, we hold that the High Court was in error in coming to the con- 
clusion that the order of demotion passed against the nrpondent in the present ewe 
was invalid on the ground that the respondent had not been givxn a rc^on^iC 
opportunity of showmg cause against the said action under Arucle 31 1 (2) Tlic 
appeal accordingly succeeds, the order passed by the High Court it set Mule and 
the writ petition filed by the respondent u dumissed There will be no order as to 


1 AIR. 1937 Onssa 184 

2 A IJl I960 OiBsa 57 


3 A.IR IM Bom 351 
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THE SUPREME COURT OF INDIA. ■ ' 

(Civil Appellate Jurisdiction.) 

Present : — Ml Hidayatullah and J. G. Shah, JJ. 

V. N. Vasudeva . , Appellant* 

V. 

Kirori Mai Luhariwala . . Respondent. 

Delhi Rent Control Act {LIX of 1958), section 15 (I) — Order directing tenant to deposit arrears of rent — Only 
an interlocutory order pending trial of proceeding. 

An order directing the tenant to deposit the arrears of rent under section 15 (1) of the Delhi 
Rent Control Act in an application under section 14 of that Act is not a final order but is preliminary 
to the trial of the case. For the purpose of an interim order, it is not necessary that there should have 
been a full trial. 

Appeal by Special Leave from the Judgment and Order dated and September, 
1963 of the Punjab High Court (Circuit Bench) at Delhi in L.P.A. No. 119-D of 
1963. 

S. T. Desai, Senior Advocate {J. B. Dadachanji, 0 . C. Mathur and Ravinder Narairi, 
Advocates of Mjs. J. B. Dadachanji & Co., with him), for Appellant. ; 

H. jV. Sanyal, Solicitor-General of India (R. P. Maheshwart, Advocate, with him)’, 
for Respondent. . ' 

The Judgment of the Court was delivered by 

Hidayatullah, J. — This is an appeal by Special Leave against the order of the 
High Court, Punjab dated i4tli August, 1963, by which an order of the Rent Con- 
troller under section 15 (i) of the Delhi Rent Control Act, 1958 directing the ap- 
pellant to deposit back rents at Rs. 300 per month from ist July, 1 957 was confirmed. 
The High Court g -anted the appellant one month’s time from the date of its own 
order, as the original time had already run out. 

The appellant is an Advocate, who is practising at Delhi. He is occupying 
No. 43, Prithvi Raj Road, New Delhi as a tenant, and his landlord Seth Kirori’ 
Mai Luhariwala is the respondent in this appeal. The tenancy commenced on 
28th July, 1957 and the memorandum of tenancy dated ist July, 1957 produced 
in the case, shows that the premises were taken on a monthly rent of Rs. 300. The 
memorandum also contains other terms which need not be mentioned here, 
because they are not relevant to the present appeal. It appears that Seth Kirori 
Mai was in arrears in payment of his income-tax, and a sum of Rs. 39,00,000 was 
outstanding from him. On 31st October, 1957, the Income-tax Officer, Central 
Circle, New Delhi, to whom all cases of Seth Kirori Mai were transfeired, issued a 
notice to the appellant under section 46 (5-A) of the Indian Income-tax Act direct- 
ing him to deposit with the Income-tax Officer all sums due by way of rent, as also 
future rents. The appellant sent no reply to this notice. He had, however, on 
agth September, 1957, addressed a letter to the respondent Seth Kirori Mai. The 
reply of Kirori Mai dated 15th October, 1957 figured in the arguments a great 
deal, and a-r it is brief, it may be quoted here : 

“ From 


To 


Dated Raigarh, the 15th October, 1957. 

Dear Sir, 

With reference to letter No. M-17-58 dated 29th September, 1957, T am to write that you may 
please adjust six montlis’ rent 0(43, PrithviraJ Road, New Delhi, i.e., Rs. 1,800 (rent from 1-10-1957 
to 31-3-1958) towards your professional fee in part payment thereof. The balance of your fee will 
be paid later at the time of final settlement. 

Yours faithfully 
(Sd.) Paluram Dhanania 
for Kirori Mai Luhaiiwala”. 


♦ C.A. No. 1041 of 1963. 


9thjanuary, 1964. 
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Ktrori Mai also ’ent a receipt dated i6ih October, 1957 for the amount, and it a 
Item 23 in the record 

Kirori Mai had litigation m Calcutta He had brought a suit against four 
defendant' claiming the present property as hu “absolute ’ and “ exclusive scll- 
acquired property” The case was pending in the High Court and tn ist Maj, 
1958 an Older was made appomtmgone Chakravarti as a Receiver of the propcitics 
mcluding No 43, Prithvi R^aj Road Chakravarti also sent a notice on 8th Jul>, 
1958 to the appellant demanding rent already due and al 0 a« and when due To 
this notice the appellant sent a reply on 19th July, 1958 He referred to the paj- 
ment of rent by adjustment towards fees for the p’“riod ist October, 1957 to 
3i«t March, 1958, which was the subject of the letter above He stated that as 
regards rent after ist April, 1938 he had no objection to pay the amount to the 
Receiver or any other claimant but regreted that it was not possible for him to 
make the payment because of the notice served upon him by the Income tax Officer 
He asked the Receiver to get the notice withdrawn, and stated that he would be 
glad to remit the amount of rent to him when that was done He also raised the 
question of certain other expenses which he had incurred m connection with the 
house which he claimed he was entitled 10 deduct from the rent and informed that a 
few repairs were required in the house A second letter was sent by the Official 
Receiver on 5th September, 1959 making another dem-'nd In hw reply dated 
14th September, 1959 to this letter, the appellant raised the question that a sum of 
Ri 23 500 was payable to him for professional services rend red by him to Seth 
Kirori Mai He stated 

• You vnll therefore apprecule that 1 *jn entitled to adjust ihe rent p3>able sgamit the feet due 
to me and the amount due to me will absorb the rent for a little over ux yean 

Even before this Seth Ktron htal had paid me a sum of Rj 1 600 by way of adjustment of rent 
towards my profenional fees due You will, therefore kindly agree that the rent payable u adjusiable 
against the profestonal fee due to me. * 

With this letter, he enclosed a copy ofa statement of fees amounting to Rs 23 500 
which he had submitted to his client on 4th Tebruar), 1959 The Official Receiver 
then informed the appellant that the parly conperned had denied the claim for 
fees as absolutely fal e, and ob erved m his letter that the prol^ional fees should 
be the subject of some other proceeding but the rent should be paid without delay 
He enquired if the amount of rent had been paid to the Income-tax Department 
in response to the notice In his reply to this letter, on 5th July, 19C0 the appellant 
for the first time stated that there was an agreement between him and Seth Kiron 
Mai to adjust the rent towards his professional fees until the fees were fully paid 
He ofTcred to reduce the feta if Seth Kiron Mai had an> objection, but statctl that 
till the professional fees were recoupctl no rent could he considered to be due from 
h'm 

On 251^ November, 19S0, Seth Kiron Ma\ applied to the High Court at Cal- 
cutta for directions to the Official Receiver to take appropriate proceeding! to 
realise the arrears of rent from the appellant, and on 19th December, 19G0, the 
H gh Court appointed S th Kiron Mai Receiver in the ease S^th Kiron Mai 
then served a noticcon 23rd December, i960 on the appellant to paj the arrean 
of rent To this notice, the appellant sent a d'^Uailed rcpl> which, in substance, 
has been his defence m the proceed ngs befo-e the Rent Controller, from which 
the present appeal has arisen 

On 4th January, 1961, S^th Kiron Mai made an application under «cction 14 of 
the Delhi Rent Control Act before the Rent Controller, Delhi In !ii« written 
statement in rcplj to tliat application, the appellant pleaded that S^^tli Kiron 
Mai had no right to recover rent from him inasmuch as a not ce under section 
46 (5 A) of the Indian Income tax Act had been issued b) the Income lax Officer, 
Central Circle V, New Delhi He pleaded Uiat tlic property was in the custody of 
the Court, and that inasmuch as a Receiver had been appointed Kiron Mai had 
no foots starAi to maintain the petition denying at the same time that Kiron Mai 
had informed him that he liad been appointed a Receiver of the pioperty The 
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appellant also contended that under the Rent Control Act, a-Receiver had no right 
to act on behalf of the landlord. He referred to the alleged agreement , by which 
fees were to be recouped from rent as and when it fell due, pointing out that on an 
earlier occasion a sum of Rs. i,8oo was allowed to be adjusted towards fees. Some 
other picas were raised, but it is not necessary to refer to them, because they were 
not raised before us. ' 

The notice to quit which the appellant alleged was not issued to him was 
filed in the Court of the Controller on 17th May, 1961. The appellant was ordered, 
to inspect it and to be ready for his statement as to the eorrectness of the notice. 
On the next date, a statement of the appellant was recorded and he denied the 
notice and also its receipt. The case was then set down for arguments, and after 
hearing the arguments, the Rent Controller passed his order on 22nd July, 1961. 
The Rent Controller held that there was no proof on the file to show that the res- 
pondent had any right to make an adjustment of the rent against his professional 
dues. He held that the rent was not paid after 31st March, 1958. With regard 
to the plea that a notice under section 46 (5-A) of the Income-tax Act, 1922 had 
been issued, the Rent Controller, observed that the amount, if deposited in his 
Court, would not be paid to Kirorimal unless he produced a clearance ceitificate 
from the Income-tax Department. The Rent Controller also said that if in the 
enquiry to be subsequently made, the tenant proved that the amount of fees had 
to be recouped from renh the amount would not be paid to Kirorimal., 

Against the decision of the Rent Controller, the appellant filed an appeal 
before the Rent Control Tribunal. The Rent Control Tribunal affirmed the 
decision of the Controller, observing that the plea taken by him that his professional 
fees were to come out of rent was an after-thought and there was no evidence to 
prove that there was such an agre-ement between the parties. On other matters, 
the Tribunal expressed its agreement with the Rent Controller. The appeffant 
then appealed to the High Court of Punjab. The High Court upheld the ofdeis 
so far made and pointed out that in the letter dated 19th July, 1958, to the Receiver, 
the appellant had not mentioned the agreement. The High Court held that the 
order made under section 15 (i) of the Ac- was proper, because it was an admitted 
fact that rent had not befcn paid to anybody from ist April, 1958. The High Court 
endorsed the view of the Tribunals below that the notice of the Income-tax Officer 
did not come in the way of making the deposit of the rent in the Office, of the Rent 
Controller, because the amount was not to be paid to any one till the Rent Controller 
had decided who was entitled to receive it. The appeal was therefore dismissed. 

In this Court, emphasis is laid upon the letter of 15th October.,. 1 957) by Kirori- 
mal in which there was an adjustment of Rs. i ,800 towards fees. It rvas contended 
that there was an oral agreement to use the rent to pay the professional fees. The 
letter itself does not show that there rvas any such agreement. In fact it shows the 
contrary where it says : 

“ The balance of your fees will be paid later at the time of final settlement.” 

This shows that the appellant was not entitled to retain the rent in his hands, and 
the Tribunals below were justified in saying that the plea about the so-called agree- 
ment was an after-thought, because till 14th September, 1959, the appellant had - 
not mentioned such an agreement. We arc also satisfied that the plea was a mere 
device to retain the money and to avoid paying the rent. It must be remembered 
that there were as many as four, elaimants, viz., the Income-tax Officer, the Receiver 
and Kirorimal in person and Kirorimal as Receiver, but the appellant avoided 
each of these in turn by pointing to the others, and in this ivay continued to occupy 
the preihiscs without payment of any rent. 

- It was contended however as a matter of law that a proper opportunity ought 
to have been given to the appellant to prove his plca by leading evidence before 
ordering that the rent be deposited. .Mr. S.T. Desai contended that under section 

(t) of the Delhi Rent Control Act, an order for depo.sit of arrears of rent can 
onlybe’inadc after the tenant has been given an opportunity of being heard, because 

s c J— <59 
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if the tenant makes a paj-ment or deposit as required of him, the landlord u entitled 
to take the amount of the deposit and the Controller can award such costs as he 
may deem.fit to the landlord and the case comes to an end By way of contrast, 
he pointed out thdt the case proceeds if the tenant fails to make th'* payment or 
deposit as required of him In other words, it was contended that an order under 
section 15 (i) for deposit of rent «hould only be made at the end of the case and 
not at an interlocutory stage Mr Dcsai contended ihat the present order was 
made at an interlocutory stage and it was wrong, because if the tenant deposited 
the money, there would be no further hearing and hu plea that there was an agree* 
ment between the parties that the rent as and when it fell due should be set-off against 
the professional fees, would remain untried In our opinion, this reading is not 
permissible 

Seetion 15 (omitting such parts as arc unnecessary for the present purpose) reads 
as follow' — 

"Stetton 15— (1) In every proceeding forihereasvery of possosion of any premises on the 
ground specified m clause (a) of the Proviso to sub-section (1) of section 14, the Controller shall, after 
giving the parties an opportunity of being heard, make an order directing the tenant lo pay to the 
landlord or depo'it with the Conltolter wiihui one month of ihe date of the order, ah amount calcula- 
ted at the rate of rent at which It was last paid for the period for which the arrears ofthe rent were 
legally recoverable from the tenant includingtheperiodsubsequent thereto uplo the end ofthe month 
previous to that in which payment or deposit is inadeandto continue to pay or deposit month by 
month, by the fifteenth of each succeeding month, a sum equivalent to the rent at that rate. ” 


(3) If, in any proceeding referred to in sub-section (1) or sub-tection (2), there is any dispute as 
to the amount of rent payable In the tenant.the Controller shall, w-ub fifteen days ofthe dale ofthe 
fitst hearing of the prMeedmg, u an interun rent m relation 10 the premises to m paid or deposited 
in accordance with the piovuioiu of sub-section (1) or sub-section (2) , as the ease may be, until the 
standard rent u relation thereto u fixed having regard to the provuions of this Act, and the amount cf 
arrears, if any, calculated on the basis of the standard rent shall be paid cr deposited by the tenant 
svHhu one month ofthe date on which the standard rent is fixed or such further lime as the Control- 
ler may allow tn this behalf 


(G) If a tenant makes payment or deposit as required by subjection ( 1 ) or sub-seciion ( 3 ), no 
ordershallbemadeforihe recovery ofposeasonon the ground of default m the payment ofiwit bylhe 
tenant but the Controller may allow ruch costs as be may deem fit 10 ibe landlora. 

(7) If a tenant fads to make payment or deposit as required by this section the Control- 
ler may order the defence against eviction to be struck out and proceea with the bearing of the 
application '* 

It will be noticed that sub-section (3) ako contemplates payment of interim rent 
determined by the Controller before the entire dispute is settled Sub-section (6) 
puts the case under sub-scction (t) and sub-section (3) on the same footing and 
makes no distinction between th‘in It is also possible to visualise cases in which 
the tenant may deposit the amount of rent und^r protest and clairn that his defence 
be tried It L« not that even on the deposit of the arrears of rent in these circums- 
tances the case would come to an end The latter part ofsub-sTCtion (i) further 
shows that not only the arrears have to be deposited but rent as it falls due liai to 
be deposited month by month by th' 15th ol each luceccding month This also 
shows that the order under sub-section (1) is not a final order but is pTtliminary 
to the trial ofthe case and is made only where the rent has in fact not been paid. 
Tor the purpose of an interim order it was not necessary that thcie should have 
been a full trial The Rent Controller had the affidavit of the appellant and he 
could judge whether m the circumstaners of the ca>e, an interim order ought or 
ought not 10 be made. He came to the conclusion that the rent was not paid and 
the plea that it was being withheld imdcr an agreement was an after-thought and 
not true. The High Court and the Rent Control Tribunal have agreed with this 
view of the Rent Controller and the conclusicn appears to us to be sound. Once 
such a conclusion is reached, it is quite manifest that the ord-'r was made after afford- 
ing an opportunity (0 the appellant tobc heard. No doubt, the appellant is entitled to 
lead oral evidence in regard to the agreement heallcgcs, butforthat hcwUlhavc 



II] VASUDEVA V. LUHARWALA (HidayatuUah, J.). 539 

an opportunity hereafter. At the moment, he’ is being asked to deposit the arrears 
in Court, which admittedly arc outstanding. 

Mr. Desai next contended that the notice unde section 46 (5-A) amounted to 
a garnishee order and the appellant could not, while the notice stood, make any pay- 
ment without incurring personal liability. There was no question of a personal 
liability because the Jlent Controller had stated in his order that the amount would 
not be paid to anyone till the clearance certificate was obtained from the Income- 
tax Department. The Rent Controller had informed the Income-tax Authorities 
and the appellant ran no risk in depositing the arrears of rent in the circumstances. 

It was contended that the notice under section 46 (5-A) amounted to an attach- 
ment of the rent in the hands of the appellant and reference was made to the pro- 
visions of section 46, sub-section (5-A) para 5. The argument overlooks? the next 
para which provides : 

“ Where a person to whom a notice under this sub-section is sent objects to it on the ground 
that the sum demanded or ' any part thereof is not due to the assessee or that he does not hold any 
money for or on account of the assessee, then nothing contained in the section shall be deemed to 
require such person to pay any such sum or part thereof, as the case may be, to the Income-tax 
Officer.” 

If there was an agreement between the parties and Kirorimal was indebted for such 
a large amount, the appellant could have objected on the ground that he did not 
hold any moneyfor or on account of the assessee and then he would not have been 
required to pay any sum to the Income-tax Officer. The appellant did nothing 
in the matter except to deny the payment to everyone. He paid nothing to the 
Income-tax Officer, declined to deposit the money before the Rent Controller and 
refused to recognise the demands by the Receivei and his landlord. In other words, 
he was trying to take full advantage of the law, when he could have informed the 
Income-tax Officer about his own position and paid the money to the Rent Controller 
subject to its being paid to the Income-tax Department. , 

Reference was made in this connection to a decision of the Calcutta High Court 
reported in Nalinakhya Bysack and another v. Shyam Sunder Haider and others^, in which 
Harries, C.J., observed that before making an order for the deposit of the rent, a 
full enquiry should be made. That was a case in which the tenant had pleaded 
that there was an agreement between him and the landlord that any amount spent 
on repairs would be set-off against the rent. Harries, C.J., held that without as- 
certaining the truth of the plea that a large sum had been spent on repairs, an 
order to deposit the entire arrears of rent ought not to have been made. It is quite' 
clear that the facts there were entirely different. Payment by the landlord for 
repairs was a part of the tenancy agreement and rent under the tenancy could not’ 
be calculated without advertence to every term of the agreement of tenancy. Here 
the special agreement which is pleaded is outside the tenancy agreement and allega- 
tion about the special agreement has been held to be an after-thought and false. 
It is therefore difficult to apply the ruling to the present circumstances. 

The appeal is wholly devoid of merit and it is dismissed with costs. By the 
consent of parties, a period of two months from the date of hearing (20th December, 
1963) was granted to the appellant to deposit the arrears of rent from ist April, 
1958, in the Court of the Rent Controller. 

V.S. Appeal dismissed. 
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THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction ) 

Present — P B Gajendraovdkar, Ckuf Juslice, K N. Wanchoo, K C. Das 
Gupta, J C SfrAii avo N Rajagopala Ayvavoar, JJ. 

M/s Shrcc Bajarang Jiitr Mills Ltd, Guntur .. ApptUanl* 

T 

The State of Andhra Pradedi r<-prr..cnled by Deputy Commis- 

s.oner of Comm‘“rcfal T.avs, Guntur . . Respondent 

OmstiMvm ef India (ISSO"!, Arlult 28(^ExplaiLition — Deltetiy unlhin slate ef Railue^ Rtteipts agamt 
pofmenl/or goodt (onsigned to plates oulJidt the Stale ftu tonsaitplson oustide i'se Stale^If goads (an he 
deemed la te *aetua!ly delivered ’ tcilhin Ike Stale aathatutng Uiy cf sates lax— Sale ef Goods Act (III ef 1930), 
section 39 — AppheahiUlj 

Ko doubt under section 39 of the Sate of Goods Act where, in pursuance of a contract of sale the 
seller u authoiued to send the goods to the buyer deli\ery of the goods toa canter for the purpose of 
transmission to the buyer, is^nura faeie deemediobedelueryofthego^s to the buyer. But that pro- 
vision will not make mere delivery of the railway receipts r epresenting title to the goods "actual deli- 
very of goods ” for the purpose of Article 286 of the Consiitutton The rule contained m section 39 
(1) of the Sale of Goods Act raises a pnma /an/ inference that thego^ have been delivered if the 
1 onditions prescribed thereby are satuRed. it has no application in dealing with a constitutional pro- 
sision which uhile imposing a restriction upon the Icgsiative power of the States cnlrusii exclusive 
jiower to levy lalei tax to the State m vrhi^ the goods have teen actually delivered for the purpose 
of consumption. 

Appeal from the Judgment and Order dated 7th April, iqCo, of the Andhra 
Pradesh High Court in Tax Revision Case No 27 of 1958. 

M C. Stlahad^ Senior Advocate, (A^. Stimeasmurthy and ffaimil Lnl, Advocates, 
with him), for Appellant. 

A. Ranganadhcm Cfutty, Senior Advocate, (D R. G A*. Acker, Advocate, with him), 
for Respondent. 

The Judgment of tlie Court avas delivered by 
. Skah, J.— Wall certificcatc of fitn^ granted by the High Court of Andhra 
Pradesh this appeal is preferred by Shrec Bajrang Jute Mills Ltd. 

The appellant i< engaged in the manufactuic of jute goods, and Is a registered 
dealer under the Madras G^cral Sales Tax Act. For the assessment >car 1954-55 
the appellant submitted its return for sales tax claiming h deduction of 
Rs. 2t, 80,1 18-1-3 from the tuino\cr in respect of the jute goods supplied by 
rati to the Associated Cement Company Ltd. — hereinafter for the sake of 
brevity called ‘the ACC under dcspitch Instructions from that Com- 
pany. The Commercial Tax OfRccr rejected the claim ofthe appellant for deduc- 
tion and that order was confii jn*^ in appeal to the Dqiuty Commissioner of Commer- 
cial Taxes. In appeal to the Sales Tax Appellate Tribunal, the order was reversed, 
ihc Tribunal holding tliat the appelhint svas entitled to exemriion in rejpcei of 
the turnover for the goods supplied to the ACC. A revition petition presented 
against the order to the High Couit of Andhra Pradesh was hcaid with a large 
number of other petitions svhich raised certain common questions The II gh 
Court rc\’ersed the order of the Tribunal and restored the order passed by llic 
Deputy Commissionci of Commeiial Taxes 

The factory' of the appellant is situated at Guntur. The ACC. owns cement 
factories at many places (including on** at Tadcpalli in the SMfe of Andhra called 
the Krishna Cement Works) and for the purpose of marketing its products it rrqui- 
resjute packing bags. For securing a rc^lar supply ofjuic bags, the A.C.C. entered 
into a contract with the appellant of which the following four conditions arc m.atcriai* 

“1. AH the goods arc sold FOR. Gualur unless oihnwiie expressly stated in this contract. 

2. Goods tobepacled vrenprased and marked in boundbal/sof- 
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3. ’ Payments to be made in cash, in exchange for Mills Delivery Order on sellers on due date 
or for Railway receipts or for Dock receipts, or for Mate’s receipts, (which Dock receipts or Mate’s 
receipts arc to be handed by a Dock’s or Ship’s Officer to the seller’s representative). 

4. The buyers agree that the property in the goods sold shall not pass from the sellers to the 
buyers, so long as the sellers are in possession of any bills of lading, railway reedpts, dock-warrants 
or Mate’s reedpts or any other document of title whether such documents are in the names of 
sellers or buyers, until payment is made in full. 

(a) The buyers agree that the risk of loss, deterioration or damage in the goods during transit 
whether by land or canal or sea or when the goods arc in the custody of the seller or any third person 
in a warehouse, dock or any premises shall be borne by the buyers notwithstanding that the property 
in the goods docs not pass to the buyers during such transit or custody. ” 

As and when the gunny bags were needed for packing its products the A.C.G. issued 
despatch instructions calling upon the appellant to send jute bags by railway to 
the cement faetories of the A.C.G. outside the State of Andhra. Pursuant to those 
instructions the appellant loaded the goods in the railway wagons, obtained railway 
receipts in the name ol the A.C.G. as consignee and against payment of the price, 
delivered the receipts to the Krishna Cement Works, Tadcpalli — which, it is common 
ground, was for the purpose of receiving the raihvay receipts and making payment, 
the agent of the A.G.C. It is also common ground that the jute bags were sold to 
the A.C.G. for the purpose of packing cement- by the factories of the A.C.G. to which 
they were sent and not for any other purpose. 

The assessing authority and the Deputy Commissioner held that as the railway 
receipts were delivered to the ag-ent of the buyer within the State of Andhra, and 
priee was also realized from the atent of the buyer within the State, the goods must 
be deemed to have been delivered to the buyer in the State ot Andhra, and the 
appellant was liable to pay sales tax on the price of the goods sold. With that view 
the High Court agreed. 

Under the Government of India Act, 1935, the Lcgislatuics ofevety Province 
could legislate for levying tax on sales of goods in respect of all transactions,' whether 
the property in the goods passed within or without the Province, provided the 
Province had a territorial nexus with one or more elements constituting the transac- 
tion of sale ; ■Popp(fl Lai Shah v. The Stale of Madras'^ and The Tata Iron and Steel 
Company Ltd. v. State of BiharP. But this resulted in simultaneous levy of sales tax 
by many Provinces in respect of the same transaction each fixing upon one or 
more elements constituting, the sale, with which it had a territorial nexus. With 
the dual purpose of maintaining an important source of revenue to the States, 
and simultaneously preventing imposition of an unduly heavy burden upon the 
■ consumers by multiple taxation upon a single transaction of sale, the Constitution 
made a special' provision imposing restrictions upon the legislative power of the 
States in Article 286 which as originally enacted ran as follows : — 

“(1) No law of a State shall impose, or authorise the imposition of a tax on the sale or .purchase 
of goods where such sale or purchase takes place— ' , • , 

(a) outside the State or 

(4) in the course of the import of the goods into, or export of the goods out of the territory 
of India. ‘ 

' Explanation. — For the purposes of sub-clause (a) a sale or purchase shall be-deemed to have taken 
place in the State in which the goods have actually been delivered as a direct result of such sale or 
purchase for the purpose of consumption in that State, notwithstanding the fact that under the gwe- 
ral law relating to sale of goods the property in the goods has by reason of such sale or purchase passed 
in another State. ... ' ’ 

(2) Except in so far as Parliament may by law othenvisc provide, no law of a State shall impose, 
or authorise the imposition of a tax on the sale of purchase of any goods where such sale or purchase 
takes place in the course of inter-Statc trade or commerce: 

Provided that the President may by order direct that any tax on the sale or purchase of goods 
which was being lawfully levied by the Goveinment of any State immediately before the commence- 
ment of this Constitution.shall, notwithstanding that the imposition of such tax is contrary to the pro- 
visions of this clause, continue to -be levied until the thirty first day of March, 1951. 

(3) No law made by the Legislature of a State imposing, or authorising the imposition of, a 

tax on the sale or purchase of any such goods as have been declared by Parliament by law to be essen- 
tial for the life of the community shall have effect unless it has been reserved for the consideration of 
the President and has received his assent. ”, - - 

2. .(1958) S.C.J. 818 : (1958) s'.C.R, 1355. 
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After the enactment of the Constitution, by a Presidential Order the Provincial 
Sales Tax Acts ucrc made to accord with the restrictions imposed by Article 286 of 
the Constitution It is manifest lh?t by Article 286 the legislative authority of 
the States to irapo c taxes on sales md purchas*^ svas restrict^ by four limitations 
m respect of sales or purchases outside the State, in respect of sales or purchases 
in the course of imports into or exponsout of India in rc'pect of sales or purchases 
which take place m the course of inter State trade 01 commerce and m respect 
of sales and purchases of goods dccla'-ed by Parliament to be essential for the life 
of the community These limitations may overlap, but the power of the State to 
tax sale or purchase transactions may be cxcrcucd only if it 1$ not hit by any of the 
limitations The rtstnetiona arc cumulatii-c 

The sales in the present case arc not sales whiclihavc taken place m ihecourscof 
inter State trade or commerce The onl> point of contest is wh“ther they are“ out 
sidcthe State of Andhra It is no \ well settled that b> Article eC6 {i)(as it stood 
before It was amended bj the Constitution Sixth Amendment Act, 195^ sales ns a 
direct result of which goods were delivered m a State for consumption in such 
Statei e ,the »ales falling within the Sxp’anatton to Article 286 (i) were fictionally 
toberegardedasinsidethatStatcforthepcirposcof clau c (0 W inthm 

the taxing pow cr of the State m which such delivery took place and being outside 
all other Stales exempt fiom sales tax by those other States Toba co ManufaciuTirs 
(India) Ltd v The Cornmissionerof Sales tax Bthar, Palna' Indian Copper Corporalion 
Lid V The Slate ofUiAar and others*, and The Stale of Lnala and ethers v TheCechtnCoal 
Company Ltd * But the Explanation \* not exhaustive of what may be called " inside 
sales ” Clause (i) (a) excludes from the reach of the power of the States sales 
outside the State but it does not follow from the Explanation that xt localises the 
41/ur of all sales Tlie power of the State under Entry 54, Lmll of the Seventh 
Schedule to tax sales (not falling within clauses (x) ( i), (o) and (3), which are out- 
side the Explanation and which may for the sake of brevity be called ‘non ExplanalierC 
sales, remains unimpaired It i« not necessary for the purpose of this case to express 
an opinion, whether the tlicory of temtorial nexus of the taxing State, with one or 
more elinnenu which go to make a completed sale auihorues since the promulga- 
tion of the Constitution the exerci e of Icgulativc power under Entry 54, List II of 
the Seventh Schedule to tax sales, where property in goods has not parted within 
the taxing State 

The question which then falls to be determined is whether the sales to the A.C C 
by the appellant may be regarded as “ non Explanation sales " Tlicrc can be no 
doubt that if the goods were delivered pursuant to the contracts of sale outside the 
State of Andhra for the purpose of consumption m the State into which the goods 
were delivered, the State of Andhra could h?v’e no right to tax iho»c sales by virtue 
of the rjstriction impo cd 6> Article 286 (1) (a) read with the Explanation 

The facts found liy the taxing authonlici clearly estblish that property m 
the goods despatched by the appellant passed to Uic ACC withm the State of 
Andhra when the railway receipts were handed over to the agent of the ACC 
gainst payment of pnee The quenton still remains Were the transactiortt ‘non 
Explanation sales ' te , falling outside the Explanation to Article 286 (i) ? To attract 
the Explanation the goods had to be actually dclivxrrcd as a direct result of the sale 
for the purpose of con*umption in the State m which they were delivered It 's not 
dt-puted that the goods were suppl cd for the puipose of consumption outsidi. the 
State cf Andhra and in the States in which they were supplied It is nibmittcd 
that the goods were actually delivered withm the State, when the railway receipts 
v%'crc handed cvi-r to thrag ntofth^buyer Butthccxpression “actually delivered 
m the context in which it occurs, can only mcar physical delivery of the gcods, 
or mch action ij puts the roods m the posacasion of the purchaser it do*^ not con- 
template mere symbolical or notional delivxrv '5, by entrusting the goods to a 


I (1961)2 SCJU 106 
2 (1961) 1 S CJ 457 (1961) 2 S C R 276 


3 (1961) 2 S CJ 20 (1961)2 SCR 219 


BRITISH INDU STEAM NAVIGATION CO. V. JAsilT sInGH, 


M3 


tt] 


common carrier, or even delivery of documents of title like railway receipts. In 
C. Govindarajulu Maidu and Company v. State of Madras'^, Venkatarama Ayyar, J., 
dealing with the concept of actual delivery of iroods, so as to attract the application 
of the Explanation to Article 286 (i) (a) rightly obseived ; 

“ In the context it can mean only physical delivery and not constructive delivery such as by 
transfer of documents of title to the goods. The whole object of the Explanation is to give a power of 
taxation in respect of the goods actually entering the State for the purpose of use therein and itsvill 
defeat such a purpose of notional delivery of the goods as by transfer of documents of title to the 
goods.svithin the State is held to give the State a power to tax, when the goods are actually deli- 
vered in another State.” 

A similar view has been expressed in Iwc ether cases : Adfs. Capco Ltd. v. The Sales 
Tax Officer and another^ and Khaitan Minerals v. Sales Tax Appellate Tribunal for Mysore. ® 

Gounrcl for the re.spondcnt-State relied upon section 39 of the Indian Sale of 
Goods Act, 1930, which provides in so far as it is material, by the first sub-section 
that where, in pursuance of a contract of sale, the .seller is authorised to send the 
goods to the buyer, delivery of the goods to a carrier for the purpose 01 transmission 
to the buyer, is prima facie deemed to be delivery of the goods to the buyer. But 
that provision will not make mere delivery of the railway receipts representing title 
to the goods a.ctual delivery of goods for the purpose of P rticle 286. The rule con- 
tained in section 39 (i) of the Ind'an Stic of Goods Act raises a prima facie inference 
that the goods have been delivered if the conditions prescribed thereby arc satisfied ; 
it has no application in dealing with a constitutional provision which while imposing 
a restriction upon the legislative power of the States entrusts exclusive power to 
levy sales tax to the State in tvhich the goods have been actually delivered for the 
purpose of consumption. 

The High Court was therefore in error in inferring from the fact that the property - 
had passed within the State of Andhra against delivery of the railway receipts, 
that the goods were actually delivered within the State. If the inference raised 
by the High Court that the goods were actually delivered within the State of Andhra 
cannot be accepted, on the facts found there is no escape from the eonclusion that 
the State of Andhra had no authority to levy tax in respect to those sale transactions 
in which the goods were sent under railway receipts to places outside the State of 
Andhra and actually delivered for the purpose of consumption in those States 

The appeal must therefore be allowed. The order of the High Court is set 
aside and the order of the Appellate Tribunal is restored. The appellant to get 
its costs in this Court and the High Court from the respondent-State'; 

K.S. Appeal allowed. 

THE SUPREME COURT OF INDIA. 

(Civil Appellatc/Original Jurisdiction.) ' ' - > , 

Present: — P. B. Gajendragadkar, Chief Justice, K.N. Wanchoo,;K.C. Das 
Gupta., J.G. Shah and N. RajAgopala Ayyangar, JJ. 

The British India Steam Navigation Co., Ltd. and others . . Apffillants* , 

v. , 

Jasjit Singh, Additional Collector of Customs, 

.Calcutta and others * ' . . Respondents. 

Sea Customs Act {VIII of 1878), section 52-A — Vires — Foreign Companies on whom penalties have been 
imposed under Section 167 (12-A) for contravention of provisioiis of section 52-A — If can claim the fundamental 
rights guaranteed under Article 19 (1) (f) of the Constitution of India — Shipping Corporation of India — Catmot 
claim to be a citizen entitled to fundamental rights. ' . 

Foreign Companies whose vessels have contravened section 52-A of the Sea Customs Act and in 
respect of which penalties have been imposed under section 167 (12-A) read with section 183 are not 
entitled to claim the fundamental rights guaranteed under Article 19 (1) (f) of - the Constitution 
of India. ' , ^ i' 

1. (1952) 2 M.L.J. 614 : A.I.R. 1953 Mad. 116. 3. A.I.R. 1963 Mys. 141. " . 

2. A.I.R. 1960 All. 62. ' , 

* G.A. No. 803 of 1962. and C. A. No. 374 of 1961, C.A. No. 299 of 1963, C.A. No. 312 of 1963 
and Petitions Nos. 121 of 1959 and 2 to 4 of 1963. 3rd February, 1964. 
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The Skipping Corporation ol Jcdla Ltd , eaanot claim to be a atiaezt of India and as foe] 
not entitled to rely upon Article 19 (1) m suj^it of the ca ethat section 52 A of the Sea Curt 
Act IS ultra nru 

Appeal by Special Leave from Order No 831 of 1961, dated 27th M 
1961, of the Government of India, Ministry ofFmance (Department of Reven 
and/or from the Order dated 7th January, tg6o of the Central Board ofRcwnu* 
Customs Appeal No 443 of Appeal by Special Leave from Order No a 

dated ist June, ig^g of the Addilionil Collector of Customs, Calcutta Ap[ 
by Special I.“avc from the Judgment and Order dated 7th July, 1961 of 
Gilrutta High Court m Appeal from Original Order No 28 of 1959 App 
by Special L^ve from Order No 112 dated ist October, 1960 of the Collcc 
of Customs Calcutta And Petition (under Article 32 of the Constitution 
India for the enforcement of fundamental rights) 

Sachin Choudhury and B S*n, Senior Advo ates, (5 A Afukh/rjee, Advocate, w 
them), for Appellant (In C A No 803 of 1962) and Petitioner (In Petition N 
2 to 4 of 1963) 

B Sen Senior Ad\ ocate, (.? tV Afukkerjec Advocate with him), for Appclla 
(In CA No 374 of 1961, 299 of 1963 and 312 of 1953) and the Petitioner 
Petition No lat of i9o9 ) 

5 V Gapie, Additional Solicitor General of India (R Canapaihy Iyer and R 
Dhebaty Advocates, with him), for Respondents (In C A No 803 of 1962 and P' 
tions (No 2 to 4 of 1963) 

5 F AdditionalSohcitor Gcncralof India ardA I? Dindra Senior Ad 
cate, {RM Dkebar, Advocate, with them), for Respondents (In CA Nos 371 
io6t, 299 of 19O3, 312 of 1963 and Petition No 121 of 1959) 

The Judgment of the Court was delivered by 

GajerJrascdkcr, C J— Mong with Civil Appeal No 770 of 1962* in which 
have pronounced our judgment to>da), four other civil appeals and four wnt p< 
tion*, were also pbced for hearing, because they rais* a common question alx 
the construction of section 52 A of the Sea Customs Act, and wc propose to d' 
with them by this common judgment 

c will first take Cry il Appeal No 803 of i qG 2 which has been filed by Spec 
Leave bj the British Inclca Steam Navgaton Cj , Ltd, agamit the decision 
the Central Board of Revenue pronounced cn 7th January, 1960, as well as t 
decision of the Central CovTinment pronounced on a7ih ^Iay, 1961 The oficn 
ing ship 13 ‘ Santhia ’ and the fine imposed 15 Rs 42,500 So far as this appe 
is concerned, for the reasons given b) us m dismissing Civil AppcalNo 770 of 196c 
It abo faib and must be dismissed with costs 

Civil AppcalNo 374 of 1961 and^NritPctiUOn No I2i ofig^g havebeen fil 
by Evrrett Orient Lmc Incorporated TIic offending vessel m tins case is Jt/i 
rerett ” On 5th Septe mb e r , i9o7, the Collector ol Customs had impacd a fi 
of Ib 4 lakhs m lieu of confiscation of this vessel undc' section 167 (12 A) rei 
with section 183 of the Sea Custom^ Act This order was challenged by the app< 
lant by preferring a writ petition before the Calcutta High Court under Article 
of th“ Constitution D N Smha J , who heard this writ petition he'd tli t 
imposing a fine of R* 4 lakhs, the CoJJector of Customs Iiad mi'conitnied th •roj 
of his jurisdict »n and powers and so, he set aside the said order and sent it bi' 
to him to reconsider the question of^e in acco dance wiUi bv, This order w 
pronounced on nth September, 1958 As a result of the o dcr of remand th 
passed b> the H gh Court, the xnatterwas considered by the Co’lcuor of Cuslot 
again and tlic fine oYjls 4 lakhs initially imposed by him has been rrdjd 
toRs 2 bkhs It ishgainst thisord»Tthat th** app'*n3nt has come to thu Cou 
by G.A No 374 of 19^1 and has also filed P No 121 of 1959 

I JnixkiMSuaa Aertieim'Ce , Ltd v JogaS^, A i^SC. mo 
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G.A. No. 299 of 1963 has been preferred by Special Leave by the Everett 
Orient Line Incorpoiated. The offending ship is ' Noreventt.” The Collector 
of Customs has imposed a fine of Rs. 1 lakh. The said order was challenged by 
the appellant by a writ petition before the Calcutta High Court. The said petition 
was dismissed by Sinha, J., on nth September, 195a and an appeal under the 
Letters Patent preferred by the a.ppellant was also dismissed on 7th July, 1961. 
It is against this order of the Letters Patent Bench that the appellant has come 
to this Court in the present appeal. 

Civil Appeal No. 312 of 1963 has been prferred by the Everett Orient Line 
Incorporated against the order of the Collector of Customs imposing a fine ot 
Rs. 26 lakhs in lieu of confiscation of the vessel ' ‘ Rutheverelt ’. This order was 
passed on 1st October, igGo. The appellant has c».’me to this Court by Special 
Leave directly against this order. . . . 

The remaining three Writ Petitions Nos. 2-4 of 1963 have been filed by the 
Shipping Corporation of India Ltd., the offending ships being ‘ State of Bihar 
‘ Slate of Uttar Pradesh\ and ‘ Stale of Bihar ’ respectively. These Writ Petitions 
have been filed against the orders of the Collector of Customs. In the first case, 
the order was passed on 25th July, 19G2, imposing a fine of Rs. 50,000; in the second 
the order was passed on 4th September, 19G2, imposing a fine of Rs. 10,000; and in 
the last, the order was passed on iGth August, 1962, imposing a fine of Rs. 25,000. 

IVe have heard all these matters together because they raise the same question 
which was raised for our decision by the appellant in C.A. No. 770 of 1962.’^ If 
these matters had not been placed together for hearing along with the said civil 
appeal, rve would not have entertained them, e.Kccpt C.A. No. 299 of 1963. This 
latter appeal has been brought against the decision of the Calcutta High Court 
and the only point rvhich could have been argued by the appellant would be one 
of jurisdiction, since the appellant had moved the said High Court under Article 
226, and that too against the order of the Collector of Customs. But in regard to 
the other matters, the parties have come to this Court directly against the orders 
of the Collector of Customs and this Court generally does not entertain appeals 
against the orders passed by a Tribunal unless the alternative remedies provided 
by the relevant Act by svay of appeals or revisions has'C been pursued by the aggrieved 
party. We have aheady seen that against the order of confiscation and fine passed 
by the Collector of Customs, an appeal is competent, and against the decision 
of the appellate authority, a revision also lies. That being so, we would have hesi- 
tated to entertain these appeals if each one of them had come separately for hearing 
before us. In fact, the question as to whether the writ juri.'-diction of the High Court 
could be successfully invoked by a party immediately after an order is passed 
against him by the Collector of Customs under section 167 (12-A) and section 183, 
does not appear to have been argued before the Calcutta High Court when it enter- 
tained the writ proceedings from which Appeal No. 299 of 1963 has been brought 
to this Court. As was observed by this Court in A. V. Venkaleswaran, Collector of 
Customs, Bombay v. Ramchand Sobhraj, Wadhwani and another^, the rule that a party 
■who applies for the issue of a high prerogative unit shomd, before he approaches 
the Court, have exhausted, other remedies open to him imder the law, though not 
one which bars the jurisdiction of the Court to entertain the petition or to deal with 
it, but is a rule which Com'ts have laid dorvn for the exercise of their discretion. 
That is one aspect which has to be borne in mind in dealing with C.A. No. 299 
of 1963, and the other writ petitions in this group. 

If an appeal is entertained against an order passed by the Collector of Customs 
and our jurisdiction is allowed to be invoked under Article 136, it rvould lead to 
this anomalous result that questions of fact determined by the Collector of Customs 
may have to be re-examined by us as a Court of facts and an argument impeaching 
the validity or propriety of the order of fine may also have to be considered, and 

■ 1. Iido-ChiM S’.tam Co. Lid, v. (S.G.) 83 : (1962) 1 An.W.R. (S.C.) 83 : (1962) 

A.I.R. 1951 S.C. 1140. - IS.C.J.170. 

2. (1962) 1 S.G.R. 753 ; (1952) 1 M.L.J. 

S C J— 70 
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these precisely are the matters tshich the Legislature has left to the determmatjoa 
of the appellate and the revisional audionties as prescribed by sections igoand 191 
of the Sea Customs Act Besides, the Hi^ Court should be sloi\ in encouraging 
parties to circuin\ent the special provisions made providing for appeals and rc\i 
sions in respect of orders ivhich they seek to challenge by tvrit petition under Article 
226 In the present case, however, these UTit petitions were presumably admitted 
because they raised a question of some importance which had already been raised 
by some appeals properly brought before this Court under Article 13G, and so , \x 
have allowed the counsel to argue these wTit petitions on the question of 
construction alone 

Besides, it appears that these writ petitions and CA No 299 of 1963 purport 
to raise a question about the validity of section 52 A of the Sea Customs Act and that 
may have weighed in favour of admitting the said matters , but as we have held 
in Civil Appeal No 770 of 1962*, the foreign companies whose vessels have contra 
vened section 52 A and in respect of which penalties have been imposed under 
section 167 (12-A) read with section 183, arc not entitled to claim the fundamental 
fight guaranteed under Article 19 (1) (J) of the Constitution, and so, that plea fails 
In regard to the Shipping Corporation of India, Ltd , which has filed the 
tliree Writ Petitions Nos 2-4 of 1963, the said Corporation is m no better position 
As a result of the decision of this Court m The Stale Trading Corporation of India, Ltd v 
The Commercial Tax OJfieer and others*, the Shipping Corporation of India, Ltd 
cannot claim to be a citizen of India, and as such, is not entitled to rely upon 
Article 19 (i) in support of its case that section 52 A is ultra vires 

The result is, all the Civil Appeals and the Writ Petitions included m this 
group fatl and are dismissed Since these matters were heard along with Cml 
Appeal No 770 oC 1962*, there would be no order as to costs in respect of them 
KS — Appeals and Petitions dumusd 
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The assessee company was holding shares as investi*’'' I and was also dealing m shares In J9lJ 
It was holding 31 909 ordinary shares m a company and irAhat year the company isued bonus shares 
one bonus share for one ordinary share, of the face salo»vofRs JO each The assessec was holding on 
litjanuary, 1913 110,747 shares as scoch m tiad^^Iurdin (he books at Rs 15,57,902 The bonus 
shares were v-alued al their face value The a's^ssec company sold all the shares on 29ti> January, 
1913forRs 1350458 For the assessment year 1919 aO the assessee cUimecl a lots on ihe tale ofthe 
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bonus shares were issued was Rs 18 per share that the sale of shvjrs look place at Rs Itpcriharc 
and there was a profit of Rs 7 50 pw bonus share and the total profit was taxable as capital pirns 
The Appellate Assistant Comm wioner held that the bonus share colt noihinh toihcasse^eeand iliat 
onutim^h" sum attributed in the books to the bonus shares the asvssee was taxable on the surplus 
of Rs 3 li &S6 as tradmi. profit and not as capital gaim. TheTnbunal confirmed the order oi ihe 
Appellate Commissioner Fhe H gh Court on Reftience held that the payment for the shares roust 
be found m the bonus which was declared from the tindisirbuted prof is and the face value of the 
bonus shares repnsenled the detnmetit to the asesec company in respect of the undistributed resenes 
and answered the Reference in favour of she assrssee The Depirtment ipoealed. bv Special 
Leave, to the Supreme Court 

Ilttd (Per Hidara-ulloh for htmscif and SfuA J)— The fiur possible methods for tletemuning 

the cost of bonus shar« are ( 1 ) cost to lie taken as equivalent to the face value of the bonus shares 

ful to be taken as nil (m) to take lie con of the ongoial share* and to spread it over the onpuial 
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shares on the stock erchxngc and to attribute the tall to 
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By the issue of bonus shares, in point cffact, whaf the shareholder gets is not cash, but property 
from which income in the shape of mon^ may be derived in future. If the shareholder sells his bonus 
shares, the shareholdw parts with the right to participate in the capital of the company, and the cash 
he receives is not dividend but the price of the right. The bonus shares when sold may fetch more 
or less than the face value and this shows that the share certificate is not a voucher to receive the amount 
on its face. 

The Income-tax Act defines ‘ dividend ’ and also extends it in some directions but not so as to 
make the issue of bonus shares a release of reserves as profits, so that they could be ineluded in the 
term. The face value of the shares cannot therefore be taken to be dividend by reason of anything in 
the definition. 

The cost of bonus shares cannot be equivalent to their face value. 

The bonus shares cannot be said to have cost nothing to the shareholder because on the issue o^ 
the bonas shares, there is an instant loss to liim in the value of his original holding. The earning 
capacity of the capital remains the same, even after the reserve is converted into bonus shares. By 
the issue of the bonus shares there is a corresponding fall in the dividends actual or expected and the 
market price moves accordingly. The method of calculation which places the value of bonus shares 
at nil cannot be correct. 

The bonus share is to be valued by spreading the cost of the old shares over the old shares and 
the new issue of bonus shares taken together, if the shares rank pari passu. If the shares do not rank 
pari passu, the price may have to be adjusted either in the proportion of the face value they bear (if 
there is no other circumstance differentiating them) or on equitable considerations based on the 
market price before and after the issue. 

Per Sarkar, J . — \Vherc it cannot be shown what was paid for the acquisition of a trading asset, 
by a trader, it has, for tax purposes, to be deemed to have been acquired, at the market value of the 
date when it was acquired. The bonus shares, in the instant case, must be deemed to have been 
acquired at the market value of the date of their issue. 

The two other methods suggested for valuing the cost of acquiring the bonus shares are, method 
of averaging, and the method of finding out the fall in the price of the original shares on the issue of 
the bonus shares and attributing to the latter shares the (bonus shares) fall and to so value them. The 
object is to find out what the bonus shares actually cost the assessee, but this would be an impossible 
task for they actually cost the assessee nothing. It never paid anything for them. Since no amount 
Vvas actually paid for the bonus shares by the assessee, the two methods have to be rejected. 

Appeal by Special Leave from the Judgment and Decree dated 28th November, 
1960 of the Patna High Court, in Miscellaneous Judicial Case No. 724 of 1958. 

K. N. Rajagopal Sastri, Senior Advocate, (_R. N. Sachthey, Advocate, with him) 
for Appellant. 

S. K. Kapur, Senior Advocate, (5. N. Kirpal, Advocate, with him), for 
Respondent. 

The Court delivered the following Judgments : 

Sarkar, /.—This matter has come before us on a case stated by the Income- 
tax Appellate Tribunal. The question is how to determine the costs of acquisition 
of bonus shares for ascertaining the profits made on a sale of them. The assessment 
year concerned is 1949-50 for which the accounting year is the calendar year 1948. 

The assessee held shares by way of investment and also as stock-in-trade of his 
business as a share dealer. We are concerned in this case only with its holdings 
of ordinary shares in Rohtas Industries Ltd. In 1944 the assessee acquired 31,909 
of these shares at a cost of Rs. 5,84,283 and was holding them in January, 1945. 
In that month the Rohtas Industries Ltd. distributed bonus shares at the rate of 
one brdinaiy bonus share for each original share, and so the assessee got 31,909 
bonus shares. Between that time and 31st December, 1947, the assessee sold 14,650 
of the original shares with the result that on 1st January, 1948 it held the following 
shares -.—(a) 17,259 original shares acquired in 1944, (b) 31,909 bonus shares issued 
in January 1945, (c) 59,079 newly issued shares acquired in the year 1945 after the 
issue of the bonus shares and (d) 2,500 further shares acquired in 1947. The total 
holding of the assessee on 1st January, 1948 thus came to 110,747shareswhichinits 
books had been valued at Rs. 15,57,902. In arriving at this figure the assessee had 
valued the bonus shares at the face value of Rs. 10 each and the other shares at 
actual cost. On 29th January, 1948, the assessee sold all these shares for the total 
sum of Rs. 15,50,458, that is, at Rs. 14 per share and in its return for the year 1949-50 
claimed a loss of Rs. 7,444 on the sale. It is this return whieh has led to this appeal. 

The Income-tax Officer held that the assessee was hot entitled to charge as the 
cost of acquisition of the bonus shares a sum equivalent to their face value, for nothing 
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had m fact been paid and he computed their cost at Rs C 8 0 per share He am\cd 
at this price by the follo\\ mg method, \shich has been called as the method of 
averaging 

584283 X Facesalueorbonusshares 
319090 X 1/31909 

In adopting tlijS procedure the Income tax Officer purported to follow the 
decision of the Bombay Higli Court in Commissioner of Income lax v Manellal 
Chumlal & Sons Ltd *, The Bombay High Court later followed this case in Emerald 
& Co Ltd V Commissioner of Income tax, Bombay City, Bombay * On that basii 
he held that the asscsscc had made a profit of Rs 2,39,317 by way of capital gains 
and levied tax on it accordingly On appeal, the Appellate Assistant Commissioner 
held that these shares were not investment shares, but formed the assessee’s stock in 
trade on which it was liable to pay Income tax and not capital gams tax He also 
held that the a*sessce having adopted the method of valuing the stocks at cost and 
no price having actually been paid for the bonus shares, it must be held that there 
was an inflation in the opening stock by Rs 3,19 090 This figure, it may be observed, 
represented the cost of the bonus shares at ihcir face value /nhis opinion the bonus 
shares had to be valued at ml The Appellate Commissioner s conclusion was that 
the assessee was liable to be taxed on a trading profit of Rs 3,11.646 in respect of 
the sale of shares This view was confirmed on a further appeal to the Appellate 
Tribunal It is however, not clear whether the Tribunal held that there had been 
a trading profit or capital gains This matter docs not seem to have been raised at 
any stage after the Appellate Commissioner’s order and is not material to the real 
question that has to be decided 

After the Tribunal s judgment, the assessee got an order from the High Court 
directing the Tribunal to refer the following question to it 

‘ Whether on the facts and arcumsiances of the case the profit computed at Rs 3,11 646 cn 
the sale of shares in Rohtas lodustnes Ltd , was lo iccordance with law 7 ” 

The answer to this question admittedly depends on the cost of acquisition, if 
any, to be properly attributed to the bonus shares If the Appellate Conunissioner s 
method of valuing them at ml was wrong the question had to be answered in the 
negative The High Court, following the judgment of Lord Sumner in 5iicn 
Brewery Company Lunuedy The Kmg^, held that the real cost of the bonus shares 
to the assessee was the face value of the shares, and answered the question in the 
negative 

The obsenations of Lord Sumner which he later expressed more fully in Com- 
missioner of Inland Be^enuc v Blott*, no doubt, Icrd support to the High Court’s 
view I shall consider the view expressed by Lord Sumner later Now, I wish to 
notice another case on which the High Court also relied, and that was Osborne 
{If M Inspector of Tcxes')\ Steel Barrel Co , Ltd ^ I do not think that the observa* 
tionsofLord Greene, M R in this case, to which the High Court referred, arc of 
any assistance All that was there said was that when fully-paid shares were properly 
issued for a consideration other than cash, the consideration must be at the least 
equal in value to thepar value of the shares and mu4 be based on an honest estimate 
by the directors of the value of the assets acquired In that case, fully paid sliarcs 
had been issued m lieu of stocks and the question was as to how the stocks were lo 
bevalu“d Thai case had nothing to do with the issue ofbonu^ shares or the 
ascertairunent of the cost of their acquisition 

As I have said earlier, Lord Sumners obsenation in Blott s case*, certainly 
supports the view taken by the High Court, but in that case Lord Sumner was in a 
mmontj The oilier learned Judges, excepting Lord Dunedin, who took a some- 
what different view (to wh ch reference is not necessary) because it has not been 
relied upon, held that when the articles of a company authorise the issue of bonus 
shares and the transfer of a sufficient amount out of the accumulated profits in its 


I FT Ref No 16 of 1948 (e-nrporttfd) 

2. (195Q29ITR 814 AIR 1956 Born. 
284 


L.R fJ9I4)Aa23I 
L.R (1921)2 AC 171 
(1942) 24 TC 293. 
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hands representing their face value to the share capital account, what happens when 
the articles are acted upon is a capitalisation of the profits and the bonus shares issued 
are not in the hands of the shareholder income liable to tax. In Blotfs case^, the 
articles gave the power which had been acted upon. Lord Sumner, on the other 
hand, held that since a company could not issue shares for nothing nor pay for them 
out of its profits, it must be held that what happened in such a case was as if the com- 
pany had issued cash dividend to the shareholder and had set it off against the 
liability of the shareholder to pay for the bonus share issued to him. 

I thinJc the preferable view is that taken by the majority of the Judges. When 
the articles permit the issue of bonus shares and the transfer of undivided profits 
direct to the share capital account, it cannot be said that a cash dividend must be 
deemed to have been declared which could be set-off against the liability to pay for 
the shares. This is not wliat was done in fact. What in fact was done, and legally 
done, was to transfer the profits to the share capital account by a resolution passed 
by the majority of the shareholders, so that the shareholders never acquired any 
right to any part of it. The view taken by the majority has since been followed 
unanimously and even if it was open to doubt, for myself at this distance of time, I 
would not be prepared to depart from it : Commissioners of Inland Revenue v. 
Fisher's Executors " and Commissioner of Income-tax, Bengal v. Mercantile Bank 
of India Limited. ® It is of some significance to observe that the latter is a case from 
India. 

In the present case, the record does not contain any reference to the resolutions 
resulting in the issue of the bonus shares nor to the provisions of the articles, but 
the case has proceeded before us on the basis that the bonus shares had been legally 
issued under powers contained in the articles and the profits had been equally legally 
transferred to the share capital account without the shareholders having acquired 
any right in them. Following the majority opinion in Blott’s case^. I think I must 
hold that the High Court was in error in the view it took in the present case. There 
is no foundation for proceeding on the basis as if the bonus shares had been acquired 
by the assessee at their face value. Its profits cannot be computed on that basis. 

Two other methods of ascertaining the cost of acquisition of the bonus shares 
for computing the profits made on their sale have been suggested. One of 
them is the method of averaging which is the method adopted by the Bombay High 
Court in the cases earlier mentioned. The other is the method of finding out the 
fall in the price of the original shares on the issue of the bonus shares and attributing 
to the latter shares that fall and to value them thereby. The object of these methods 
seems to me to find out that what the bonus shares actually cost the assessee. But 
this would be an impossible task for they actually cost the assessee nothing ; it never 
paid -anything for them. There would be more reason for saying that it paid the 
face value of the bonus shares because the profits of the company of a similar amount 
which might otherwise have come to it had been directly appropriated to the share 
capital account on the issue of the bonus shares. But this method I have rejected 
already and, for the reason that no amount was actually paid for the bonus shares 
by the assessee. For the same reason, the two suggested methods for ascertaining 
the actual cost of these shares have also to be rejected. If, however, it were to be 
said these methods were for. finding out the market value of the bonus shares the 
importance of which value for the present .purpose will soon be seen I would say 
that the only way to find out the market value is from the market itself. 

How then is the cost of the bonus shares to be determined ? We start with 
this, that nothing in fact was paid for them. But if the cost of acquisition is nil, 
the whole of the sale proceeds of the shares would be taxable profits. In 
Commissioner of Income-tax v. Bai Shirinbai K. Kooka^, this Court approved of the 
Bombay High Court’s view that : 

“ obviously, the whole of the sale proceeds or receipts could not • be treated as profits and 
made liable to tax, for t hat would make no sense ”. 

1. L.R. (1921) 2 A.C. 171. I17r 80 M.L.J. 823:L.R. (19361 A.C. 478. 

2. L.R. 192G A.C. 395. 4. (1963) 1 S.C.L fiOl : (1962) (Supp.) 3 

3. (1936) L.R. 63 I.A. 457; I.L.R. (1937) I Cal. S.C.R. 391 at 397, 
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So, the prefits cannot be a'certaired cn ibe basis that the bonus shares had been 
acquired for nothing The view taJ.cn by the Appellate Ccminissionci and the Tn 
bunal cannot be supported 

It seems to me that the cost price of the bonus shares has to be decided according 
to the principle laid down in Bat Shinn^ Kooka's case'^ The as<essee in thatcasc 
had purchased shares many jears agoby way ofinscstment at accmparatnelylow 
price She started trading with them from 1st April, 1945 The question was how 
the profits on the sale of these shares were to be ascertaired The 'ale price was 
known, but what was the cost price ’ The High Court said that in order to arriYC 
at real profits one must consider the accounts of the business on commercial pnn- 
ciples and construe profits in their normal and natural sense, a sense which no com 
mercnl man would misunderstand The High Court’s conclusion was this When 
the assessce purchased the shares at a lesser price tliat is what the> cost her, and not 
the business , but so far as the business was concerned, the shares cost the business 
nothing more or less than their market \atue on 1st April 1945 This date, it will 
be remembered, was the date when the business was started These observations 
were fully approved by this Court 

Bet Shmnbai Look<Cs cosc‘, therefore is authority for the proposition that 
where it cannot be shown what was paid for the acquisition of a trading asset by 
a trader it has, for tax purposes, to be deemed to have been acquired at the market 
value of the date when it was acquired I ibmk on the authority of this case, the 
bonus shares must, in the present case, be deemed to have been acquired at the market 
value of the date of their issue 

I would, therefore, answer the question framed in the negative 
IIida^atuUah,J,{{ot himself and/ C 5/ia/j,/)“-Tbis appeal by the CommissiOBcr 
of Income tax, Bombay, raises the important question how bonus shares must be 
valued by an assessce who carries on business in shares The assessee here is Dalmia 
Investment Co ,Ltd , (now ShriRishab Investment^ , Ltd), which isapubhclimited 
company and the bonus shares were issued in the calendar >ear 1945 by Rohtas 
Industries Ltd , in the proportion of one bonus share for one ordinary share already 
held by the shareholders In this way, the assessce company received 31,909 bonus 
shares of the face value of Rs 10 per sliare, vihich shows that its previous holding 
was 31,909 ordinary shares The existing ordinary shares were purchased by the 
assessce company for Rs 5,85,283 Wc now coire to the assessment year 1949-50 
which corresponded to the accounting period of the asses'ce companj — the calendar 
year 1948 The assessce company was holding shares as investment and was also 
dealing in shares The shares in the trading account, being the stock-in trade, were 
valued at the beginning of the year and also at the end of the year and the book vwlue 
was based oncost Between 31st December, 1945 and 1st January, 1948, the assessee 
company sold some shares of Robtas Industries Ltd , and bought others Its holding 
on the first day of January, 1948 was 110,747 shares which were valued in its books 
at Rs 15,57,902 The asse<sec company soIdlhe«e shares on 29th January, 1948 to 
Dalmia Cement and Paper Marketing Company Limited for Rs 15,50,458 This 
date. It may be pointed out, fell within the period in which capital gams were tax- 
able The assessee company returned a loss of Rs 7,444 on this sale In its books 
it had vwlued these shares os follows 


Existing scares 


Bock ya!ue 


(1) 17,259 (cut of 31,909 ongitial 310931 00 nP 

shares) 

(2) 31,909 Bonus shares . 3.I909000 dP 


(3) 59 079 New Issue shares « S8/6I 00 nP 

(4) 2^00 New purchase shares 39,300 00 nP 


Total 11 0,747 iftarrr 


Rs 1547,902 00 nP 


’roportjonate cost from 
is. 544483 

t face value of Rs lOper 


1 (1963) 1 SCJ rtM , (196i2)(Supp)3 SCR 391«t397 
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The amount of Rs. 3,19,090 which represented the cost of the bonus shares in 
the above account was debited to the investment account and an identical amount 
was credited to a capital reserve account. The loss which was returned was the 
difference between Rs. 15,57,902 claimed to be the cost price of 110,747 shares 
and their sale price of Rs. 15,50,458. 

The return was not accepted by the Income-tax OfiScer, Special Investigation 
Circle, Patna. In his asesssment order, the Income-tax Officer held that the market 
value of the existing shares when bonus shares were issued, was Rs. 18 per share, and 
the value of the shares was Rs. 5,74,362 (31,909) (Rs. 18). He held that the sale of 
the shares took place at Rs. 14 per share. To this data he purported to apply a 
decision of the High Court of Bombay in Commissioner of Income-tax v. Maiteklal 
Chunnilal & Sons^, and held that there was profit of Rs. 7-8-0 per bonus share and 
the total profit was Rs. 2,39,317 which he held was capital gains. He brought 
Rs. 2,39,317 to tax as capital gains. 

Before the Appellate Assistant Commissioner, Patna reliance was placed upon 
the decision of the Bombay High Court in Emerald & Co., Ltd. v. Commissioner of 
Income-tax, Bombay City^ and it was argued that by applying the principle laid down 
in that case, the average cost was Rs. 7-10-0 per share and total profit Rs. 1,49,355. 
The Appellate Assistant Commissioner did not accept the above calculation. 
Accordingto the Appellate Assistant Commissioner, the bonus shares had cost nothing 
to the assessee company. He omitted Rs. 3,19,090 from the book valuation and 
held that the actual cost of 110,747 shares was Rs. 12,38,812 and that the assessee 
company instead of suffering a loss of Rs. 7,444 on the sale of the shares had actually 
made a profit of Rs. 3,11;646. He issued a notice to the assessee company and 
enhanced the assessment. 

On further appeal to the Tribunal, the assessee company submitted again on 
the strength of the ruling of the Bombay High Court in Emerald & Co., Ltd. v. Com- 
missioner of Income-tax, Bombay City-, that the actual profit was Rs. 1,57,326. 
This was done by spreading the cost of the 31, 909 ordinary shares over those shares 
and bonus shares taken together and adding to half the cost attributable to the old 
ordinary shares the cost of new purchases in the same year and finding out the average 
cost of shares other than bonus shares. 

The Tribunal did not accept this calculation. According to the Tribunal, it 
was not possible to put a valuation upon shares for which nothing was paid. The 
Tribunal held that the old shares and bonus shares could not be “ clubbed together ” 
and the decision of the Appellate Assistant Commissioner was right. The Tribunal, 
however, stated a case under section 66 (1) of the Income-tax Act at the instance of 
the assessee company suggesting the question for the opinion of the High Court ; 

“ Whether on the facts and circumstances of the case, the profit computed at Rs. 3,11,646 
on the sale of shares in Rohtas Industries Ltd., was in accordance with Jaw ? ” 

The reference was heard by V. Ramaswamy, C. J., and Kanhaiya Singh, J. 
They held that the Income-tax authorities were wrong in holding that profit should 
be computed at Rs. 3,11,646 or at any other amount. According to them, there was 
no profit on the sale of 31,909 shares and they answered the question in favour of 
the assessee. Before the High Court it was contended by the assessee company 
that the bonus shares must be valued at their face value of Rs. 10 per share and the 
Department contended that they should be valued at nil. It appears that the other 
methods of calculation of the cost price of bonus shares were abandoned at that 
stage. Ramaswami, C. J., and Kanhaiya Singh, J., held that the issue of bonus 
shares was notliing but a capitalisation of the company’s reserve account or the pro- 
fits and the bonus shares could not be considered to be issued free. According to 
them, the payment for the shares must be found in the bonus which was declared 
from the undistributed profits and. the face value of the bonus shares represented 
the detriment to the assessee company in respect of the undistributed reserves. The 
present appeal was brought against the decision of the High Court by Special Leave 
granted by this Court. 


1. I.T. Ref. No. 16 of 1948, unrepQrfecI. 


2. (1956) 29 J.T.R. 814 : A.I.R. 1956 Bom. 284. 
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It Will be seen from the abo%c that there arc four possible methods for deter* 
mining the cost of bonus shares "Ihc first method js to talvc the cost as the cqmralent 
of the /flee \a!ue of the bonus shares This method was followed by the assessee 
company in raahmg entries in its bool^ The second method, adopted by the De- 
partment IS that as the shareholder pays nothing in cash for the shares, the cost should 
be taken at ml The th rd method is to take the cost of the original shares and to 
spread it o\wr the original shares and bonus shares taken collectively l)\a fourth 
m“thod IS to find out the fall in the price of the o iginal shares on the stock exchange 
and to attribute this to th** bonus shares Before us the assessee company presented 
for our acceptance the first method and the D partment the third method ^Vc 
shall now cons d^r which is the proper way to value the bonus shares 

It is conven enl to begin with the contention that the cost of the bonus shaies 
must be taken to be their face value The argument requires close attention, because 
support fo’" t IS sought in certain pronouncements of Lord Sumner to which re- 
ference w ill be made presently Mr ICapur contends that a company cannot 
ordinarily issue shares at a discount and argues that a fortiori it cannot issue shares 
for nothing He submits, therefore, that theissueofbonussharcs involves a twofold 
operation — the creation of new shares and the declaration of a dividend or bonus, 
V hich div dend or bonus must be deemed to be paid to the shareholder and to be 
returned by him to acquire the new shares Since the amount credited in the books 
of the company as contribution of capital by the slurcholder s the face value of the 
bonus shares he contends that the cost to the shareholder is equal to the face VTiIue 
of the bonus shares H“ relies upon the dec sion of th" Pr.vy Ojimcil m S\%an Bre\ cry 
Company^ ^td \ Rex > In that case, i^ord Sumner observed 

True that in a sense it was all one transaction but tnat is so aoib guous expression In bosi 
ness as in contemplat on of law there w^rc iv o transactions th* crea ion and issue of new shares 
on the company s rart and on the aJlotte-s pan the sattsfaction of die liability to pay for them by 
8«- escin? in str*n a transfer from r^rve to share can jj as put an end to ary participaUon m 
the sum of £ 1 014 <05 in nfht of Ih old shares and creatod instead a right of general paniapatioa 
wi the company s profits and a'sets in neht on the cess shares, »i hout any funher 1 ab lit> to make 
a cash contn‘’ution m respect cf ihem 

Lord Sumner adhered to his vi*w later in (he House of Lotd* tn Commissioner 
of Inlrrd Re\et uc \ Join Bhit', but Lord Dunedin and he were in minority, and 
this MOW -was not accepted b> the majority In view of this conflict, it is necessary 
to state vhat really happens when a company issues bonus shares 

A limited habi’ity company must state in its memorandum of association the 
amount of capital wnth wh ch the company desires to do business and the number 
of shares into which that capital is to be divided The company need not issue all 
Its capital at the same tiir- It may i^uc only a part of its capital initially and issue 
more of the unissued capital on a later date /ficr the company does business and 
profits result it may distribute the profits or keep them in reserve When it does 
the latter, it docs not keep the mo"cy in its cofT-rs , the rronev is used in the business 
and leally represents an increase in tl c capital employed When the reserves in- 
crease to a considerable extent, the issued capital of the company ceases to bear a 
true relation to the crpilal emploved The companv may then decide to increase 
Its issued capital and declare a bonus and is'uc to th- shareholders in lieu of bonus, 
certificates entitling them to an additional share in the increased capital As a matter 
of accounting the original snares in a v inding up b"forc the increase of issued capital 
would havey elded to t! e shareho’der the saire return as the old shares and the new 
<harcs Liken together What was previously own-d by the shareholder by virtue 
of the original ceitifcates is, after the issue of bonus shares, held by them on the 
basts of more certificates In point of fad, fcoYcvc-, what the shareholder gets is 
not cash, but property from v hich inconc in the shape of noncy may be derived in 
future In this sense the e is no payr’^ret to hint, but an iraeasc of issued capital 
and the right of the shareholder to it is cv n^nced not by the original number of cer- 
tificates held bv him, but bvmore certificates There is thus ro pavnent of dividend 
A dn idend in the stnet sense means a share in the prof's, and a share in the profits 
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can only be said to be paid to the shareholder, when a part of the profits is released 
to him in cash, and the company pays that amount and the shareholder takes it away. 
The conversion of the reserves into capital does not involve the release of the profits 
to the shareholder, the money remains where it was, that is to say, employed in 
the business. Thereafter, the company employs that money not as reserves of profits, 
but as its proper capital issued to, and contributed by, the shareholder. If the share- 
holder were to sell his bonus shares, as shareholders often do, the shareholder parts 
with the right to participation in the capital of the company, and the cash he receives 
is not dividend but the price of that right. The bonus share when sold may fetch 
more or may fetch less than the face value, and this shows that the certificate is not 
a voucher to receive the amount mentioned on its face. To regard the certificate 
as cash or as representing cash paid by the shareholder is to overlook the internal 
process by which that certificate comes i r.to being. 

We may now see what was decided in the Swan Brewery’s case^. In that case, 
the company had not distributed aU its profits in the past. As a result, it had a vast 
reserve fund. The company increased its capital and, from the reserve fund, issued 
shares pro rata. These shares, it was held by Lord Sumner, were dhddend. It was 
claimed in that case that there was no dividend and no distribution of dividend, 
because nothing had been distributed and nothing given. Where formerly there was 
one share, after the declaration of bonus there were two. but the right of participation 
was the same. This argument was not aceepied and the face value of the shares 
was taken to be dividend. Section 2 of the Act of V/estern Australia, however, 
defined dividend to include “ every profit, advantage or gain intended to be paid or 
credited to or distributed among the members of any company ”. It is obvious that 
it was impossible to hold that the bonus shares were outside the extended definition. 

Swan Brev:ery’s case’’-, has been accepted as rightly decided on the special terms 
of the section, as indeed it was. In Blott’s case^, Rowlatt, J., observed that the bonus 
shares were included in the expression “ advantage ” occurring in the highly artificial 
definition of the word “ dividend ”. In the Court of Appeal, Lord Sterndale, M. R. 
and Warrington and Scrutton, L. JJ., distinguished the case on the same ground. 
It was, however, pointed out by the Master of Rolls that in Bouch v. Sproule^, Lord 
Herschell had observed that in such a case, the company does not pay or intend to 
pay any sum as dividend, but intends to and does appropriate the undivided profits 
and deals with them as an increase of the capital stock in the concern. 

Blott’s case-, then reached the House of Lords. It may be pointed out at this 
stage that it involved a question whether super-tax was payable on the amount re- 
presented by tl’.c face value of the bonus share. For purposes of assessment of super- 
tax which was (as it is in our country) a tax charged in respect of income of an 
individual the total of all income from all sources has to be taken into account and 
the tax was exigible if the total increased a certain sum. Such additional duty is 
really nothing but additional income-tax and is conveniently described as super-tax. 
Viscounts Haldane, Finlay and Cave held that an amount equal to the face value of 
the shares could not be regarded as reeeived by the tax-payer and that there was no 
more than the capitalisation of the profits of the company in respect of which certi- 
ficates were issued to the shareholders entitling them to participate in the amount of 
the reserve, but only as part of the capital. Lords Dunedin and Sumner, however, 
held that the word “ capitalisation ” was somewhat “ hazy ” and the issue of the 
shares involved a dual operation by which an amount was released to the shareholder 
but was retained by the company and applied in payment of those shares. In our, 
opinion, and we say it respectfully, the better view is that of the majority, and our 
conclusions set out earlier accord substantially with it. 

It follows that though profits are profits in the hands of the company, but when 
they are disposed of by converting them into capital instead of paying them over 
to the shareholders, no income can be said to accrue to the shareholder, because the 
new shares confer a title to a larger proportion of the surplus assets at a general dis- 
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tnbution The floating capital used m the companj, which formerly consisted of 
subscribed capita! and the reserves, now becomes the subscribed capital Tie 
amount said to be pajable to the shareholders as income goes merely to mcreast. 
the capital of the company, and, m the hinds of the shareholders, the certificates 
are properly from which income will be denved Lord Dunedin did not rely upon 
Brewery s core* He held that as the companv could not pay for another, 
the shareholder must be taken to have paid for the bonus shares himself and th* 
pajment was the amount which came from the accumulated profits as profits Lord 
Sumner however stated that \n Swat Brewery's case' he did not rely upon the 
extended definition ot dividend in the Australian Statute, but upon the principle 
involved He observed that as a matter of machinery, what was done was to keep 
back the mone> leleascd to the shareholders for application towards payment for 
the increased capital 


Lord Sumner had already adhered to his voew m an earlier case of the Pnvv 
Council, but Swan Brewery s case', and Blott' s case*, were considered by the Privy 
Council m Conmissiotier of Income tax, Bengal v Mercantile Bank of India, Ltd, 
and others* Lord Thankerton distinguished 5ii<i« Brewery's case', and followed 
Bhtt's case" though in A/c/io/nt v Commissioner of Taxes of the State of Victoria*, 
Bhtt's cose* was distinguished on the ground that the definition m the Uncmplo) 
ment Relief Tax (Assessment) Act, 1933 also included within a person s assessable 
income ‘‘any dividend, interest, profit or bonus credited paid or distnbuled 
to him by the company from any profit derived in or from Victoria or elsewhere by 
It ”, and that bonus shares must be regirded as dividend under that definition 
The Indian Income tax Act defines ” dividend ” and also extends it m some 
directions but not so as to make the issue of bonus shares a release of reserves as 
profits, so thatthey couldbe included inlhetcrm The face value of the shares 
cannot therefore, be taken to be dividend by reason of anything in the definition 
The share certifi'mte which is issued as bonus entitles the holder to a share in the 
assets of the company and to participate in future profits As pointed out above, 
if sold. It may fetch either more or less The market price is affected by many 
imponderables, ore such being the yield or the expected yield The detriment to 
the shareholder, if any, must therefore be calculated on some principle, but the 
method of computing (he cost of bonus shires at their face vxi’ue does not accord 
cither with fact or business accountancy. 


Can we then siv that the bonus shares are a gift and arc acquired for nothing ? 
At first sight, it looks as if they arc so, but the impact of the issue of bonus shares 
has to be s«n to realise that there is an immediate detriment to the shareholder in^ 
respect of his ongmal holding The Income lax Officer, m this case, has shown that 
in 1945 when the price of shares became stable it was Rs 9 per share, while the value 
of the shares before the issue of bonus shares w-as Rs 18 p“r share In other words, 
by the issue of bonus shares pro rata, which ranked pari passu with thccxistingsharcs, 
the market price was exactly halved, and divided between the old and the bonus 
shares This will ordinarily be the case but not when the shares do not rank/'cr/ 
passu and we shall deal with that case separately ^Vhen the shares rank pari passu, 
the result may be stated by saying that what the shareholder held as a whole rupee 
coinisleldby him, after the issue of bonussharcs,in IwoSOnP coins Thetotal 
vulue remains the same, but the evidence of that value is not m one cerlifcatc but 
m two This was expressed forcefully by the Supreme Court of United States of 
Amenca, quoting from an earlier case, in Eisner v Macomber*. thus 

*• A stock dividend really takes nothing from the property of the corporation, and adds nothics 
to the interests of the shareholders lu property it not dinunishcd and their m’cresis arc not 
incrrascd • • • The rroportMmaJ in'ercst of each shareholder remaiM the same. 

The orly change is in the ev dence which represerts Uiat i"tercst, the new shar es and tr^nmui 
shares toceiher re'^r-senting the same proportional interest that the cnpnal shares represented before 
the issue of the new ones. . • • in short, the corporation is no poorer and the ttock- 

holder is no nch-r than they were before • * • If the pbinufT gained any smalt 
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advantage by the change, it certainly was not an advantage of £417,450 the sum upon which he was 
taxed. » * * « What has happened is that the plaintiiTs old certificates have 

been split up in effect and have diminished in value to the extent of the value of the new. 

* * * If a shareholder sells dividend stock, he necessarily disposes of a part 

of his capital interest, just as if he should sell a part of his old stock, either before or after the divi- 
dend. What he retains no longer entitles him to the same proportion of future dividends as before 
the sale. His part in the control of the company likeswse is diminished.” 

Swan Brewery's case^, it may be pointed out, was distinguished here also on the 
basis of the extended definition. It follows that the bonus shares cannot be said 
to have cost nothing to the shareholder because on the issue of the bonus shares, 
there is an instant loss to him in the value of his original holding. The earning capacity 
of the capital employed remains the same, even after the resen'e is converted into 
bonus shares. By the issue of the bonus shares there is a corresponding fall in the 
dividends actual or expected and the market price moves accordingly. The method 
of calculation which places the value of bonus shares at nil cannot be correct. 

This leaves for consideration the other two methods. Here we may point out 
that the new shares may rank pari passu with old shares or may be different. The 
method of cost accounting may have to be different in each case, but in essence and 
principle there is no difference. One possible method is to ascertain the exact fall 
in the market price of the shares already held and attribute that fall to the price of 
the bonus shares. This market price must be the middle price and not as 
represented by any unusual fluctuation. The other method is to take the 
amount spent by the shareholder in acquiring his original shares and to 
spread it over the old and new shares treating the new as accretions to the old and 
to treat the old cost price of the original shares as the cost price of the old shares and 
bonus shares taken together. This method is suggested by the Department in this case. 
Since the bonus shares in this case rank pari passu with the old shares there' is no 
difficulty in spreading the orginal cost over the old and the new shares and the con- 
tention of the Department in this case is right. But this is not the end of the present 
discussion. This simple method may present difficulties when the shares do not 
rank pari passu or are of a different kind. In such cases, it may be necessary to 
compare the resultant price of the two kinds of shares in the market to arrive at a 
proper cost valuation. In other words, if the shares do not rank pari passu, 
assistance may have to be taken of other evidence to fix the cost price of the bonus 
shares. It may then be necessary to examine the result as reflected in the market 
to determine the equitable cost. In England, paragraph 10 of Schedule of Tax to 
the Finance Act 1962, provides for such matters, and for valuing rights issue, but 
we are not concerned with these matters and need not express an opinion. 

It remains to refer to three cases to which we have already referred in passing 
and on which some reliance was placed. In The Commissioner of Income-tax (Cen- 
tral) Bombay v. MJs. Maneklal Chunnilal & Sons, Ltd , Bombay -, the assessee held 
certain ordinary shares of the face value of Rs. 100 in Ambica Mills, Ltd. and Arvind 
Mills, Ltd. These two companies then declared a bonus and issued preference shares 
in the proportion of two to one of the face value of Rs. 100 each. These preference 
shares were sold by the assessee, and, if the face value was taken as the cost, there 
was a small profit. The Department contended that the entire sale proceeds were 
liable to be taxed, because the assessee had paid nothing for the bonus shares and 
everything received by it v/as profit. The assessee’s view was that the cost was equal to 
the face value of the shares. The High Court rejected both these contentions, and 
held that the cost of the shares previously held must be divided between those shares 
and the bonus shares in the same proportion as their face value, and the profit or 
loss should then be found out by comparing the cost price calculated on this basis 
with the sale price. In our opinion, there is difficulty in the High Court’s decision. 
The preference shares and the ordinary shares could hardly be valued in the pro- 
portion of their face value. The ordinary shares and the preference shares do not 
rank pari passu. 

The next case is Emerald Co., Ltd. v. C.I.T., Bombay City^. In that case, the 
assessee had; at the beginning of the 3'ear, 350 shares of which 50 shares were bonus 
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shares and all ere of the face value of Rs 250 each The assessee sold 300 shares and 
claimed a lo s of Rs 35 801 by valuing the bonus shares at face value The Depart 
ment armed at a lossofRs 27 766by themethod Dfa\eragingthccost following 
the earlier case ofthe Bombay High Courtjust referred to The Tribunal suggested 
a third method It ignored the 50 shares and the loss was calculated by considcnng 
the cost of 300 ures and their sale price The loss worked out at Rs 27 748 but 
the Tr bunal did not d sfurb the order of the Appellate Assistant Commiss on-r in 
view of the small difference The High Court held that the method adopted by the 
Department wds proper but th s Court on appeal held that in that case the method 
adopted by the Tr bunal was correct This Court did not decide which ofthe four 
methods was the p open one to apply having that question op-n The reason was 
thatlheass ssee orip nally h^ld 50 shares in 1950 ml'JSl it received 50 bonus shares 
It sold Its one nal holding three da\s later and then purchased another 100 shar*s 
after two months In the financ al year 1950 51 (assessment year 195! 52) the In 
com- tax Oni er averaged the price of 150 shares and found a profit of Rs 1 060 oa 
the sale of 50 shares instead of a loss of Rs I 36$ which was claimed The as^cssec 
did not appeal In thefinin lalyear 1951 52{ass^smcntycdr 1952 53) the assessre 
started w th 150 shares (100 purchased and 50 bonus) It then purchased 200 shares 
in two lots and sold 300 shares lea viiy» 50 shares The assessee company cJ3mei 
a loss ofRs 35 801 The Incom- L.X Officer computed the loss at Rs 27 766ard 
the Tribunal computed the loss at Rs 27748 The Tribunal however did not 
disturblhe loss as computed by the Income fax Officer w view of fhe slender 
difference of Rs 18 The H gh Court sd-cision was reversed by this Court because 
the H gh Court ignored all intermediate transactions and averaged the 300 shares 
with the 50 bonus shares Tbe shares m respect of winch the bonus shares were 
issued were already averaged with the bonus shares This v us not a case of bonus 
shares issued m the jtar of account It involved purchase and sale of some ofthe 
shares The average cost price of the orig nal and bonus shares was already fixed 
in an carl cr vear by the D partment and tl is fact should have been taken into account 
No doubt Chagla C J observed that it was not known which of the several shares 
were sold in the year of account but m the Statement of the Case it was clearly 
stated that bonus shares v ere un ouched 

The decision of this Court in £>« raid Company s Cass'* however, lends support 
to th- view which we hive expressed here The bpnus shares can be valued by sprea 
d ng the cost of the old shares over the old shares and the new issue taken together 
if th- shares rank pan passu When th-y do not th- p icc may h-vc to be adjusted 
cither in the proportion of the fj-e valu- they bear (if there is no other circumstances 
difTcrentiatin" them) or on equitable con iderations based on the market price before 
and after th- issue 

Applying the principles to the present ca^e the cost Of 31 909 shares 
namely, Rs 5 83 210 must b- spread over those shares and the 31 909 bonus shares 
taken tog th r The coit price of the bonus shares therefore was Rs 2 92 141 be 
cause the bonus shares w cre to rank equal lo tb* orjgmal shares The account w ould 
thus stand as follows 

Shares m Ro^Us Industm Lid — 

I Old i^uc o 17 259 sfiai-s brought forward fronj 1945 at (proport onate) 

CO t 

2. Bonus shir« 31 909 rccc ed in 1945 at (proport onate spread out) cost 

3 Ivew issue 59 079 shares brought fonsard from 1945 

4 N-w purchases 2,500 shares brought fonvard from 1947 


Tot«lf0 74"' shares 

Sales cf all the abovcs*-3rcs n 194S 


Proft 

Profit to be added to the incc-i returned 


1,58 035 
2.92,141 
8 88 561 
39,300 

13 78037 
15,50 4*S 


179,865 
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The answer to the question given by the High Court was therefore erroncous- 
and the right answer would be that the profit computed at Rs. 3,11,646 was not in 
accordance with law. The appeal is therefore allowed with costs here and in the 
High Court. 

V.S. Appeal allowed _ 

THE SUPREME COURT OF INDIA. 

(Civil Appellate/Original Jurisdiction.) 

Present : — P. B. Gajen'drag..\dkar, Chief Jiislice, K. N. Wanchoo, 
K. C. Das Gupt.a, J. C. Shah and N. Rajagopala Ayyangar, JJ. 

H.R;S. Murthy . . Appellant' 

V. 

The Collector of Chittoor and another . . Respondents. 

Madras District Boards Act (XIV of 1920), section 79 — Land cess — Annual rental value — If to include 
payments for minerals and material won from the land leased — Sections 78 and 79 — If impose tax on mineral 
rights to — If repealed by Mines and Minerals Development Act (Llllof 1948 and LXVII ofllSbl) — Land Cess 
due under section 78 if can be recovered as arrear of land revenue — Aladras Revenue Recovery Act (II of 1864), 
section 52. 

The expression “ royalty in section 79 (1) of the M.adras District Boards .Act includes the 
royalty payable (in addition to lea.se amount) under a mining lease on the matctlals or minerals 
won from the land. “ Royalty which follows the c.xpressiori “ lease amount ” is something other 
than the return to the lessor or licensor for the use of the land surface and represents as it normally 
connotes the payment made for the materials or minerals v.-on from the land. Such royalty can 
be included in the annual valuation for levy of land ccss. 

Sections 78 and 79 of the Madras District Boards Act have nothing to do and are not concerned 
with the development of mines and minerals or their regulation. There is no connection between 
the regulation and develojiraent of mines and minerals dealt with by Mines and Minerals (Regulation 
and Development) Acts (Central Acts LIII of 1948 and LXVII of 1957) and the levy and collection 
of land ccss for which provision is made by sections 78 and 79 of the Madras District Boards Act. 

The land cess is in truth a “ tax on lands ” within Entry' 49 of the State List and not a ttix on 
mineral rights falling within Entty 50 of the State List which could not be levied by the State after 
Cential Acts LIII of 1948 and LXVII of 1957. 

The land cess due under section 78 of the Madras District Boards Act can be recovered as an 
arrear of land revenue under section 52 of the Madras Revenue Recovery Act (II of 1864). 

Appeals by Special Leave and by certificate from the Judgment and Order 
dated 25th March, i960 of the Andhra Pradesh High Court in Writ Petitions Nos. 
534 and 535 of 1958 and Petition under Article 32 of the Constitution of India 
for the enforcement of fundamental rights. 

P. Ram Reddy, Advocate, for Appellant (In C.A. Nos. 316-A and 316-B of 1962) 
and Petitioner (In Petition No. 302 of i960). ,■ . 

T.V.R. Talacliari and B.R.G.K. Achar, Advocates, for Respondents (In both 
the Appeals and the Petition) . . • 

TJie Judgment of the Court was delivered Iiy 

Rajagopala Ayyangar, f . — ^The two Civil Appeals and the petition under Article 
32 of the Constitution which have been heard together raise a common point regard- 
ing the validity of notices of demand for the payment of land ccss under the Madras 
District Boards Act (Madras Act XIV of 1920) which for shortness vve shall call 
the Act, and the legality of the procedure for the recovery of the amount of the said 
cess. The impugned notices made a demand also for education cess but as this 
ccSs is merely a proportion of the land-cess, and as the validity of that demand 
stands or falls with that of the land ccss, it is sufficient if we refer to and consider 
the chal’cnge to the demand of land ccss alone, as tliat will determine tlic' validity 
of the entire sum demanded.. ' , , ‘ ' 

The appellant’s father obtained a mining lease from the Government of A-fadra 
dated 15th September, 1953 under which he tvas pennitted, to work and' win 
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iron o c in a tract of lands m a ' illagc m Chittoor district TJic terms upon ^hicii 
the lessee was to work the mines arc not \cr> relevant but whrt is material is that 
under this instrument the lessee bound himself to pay a dead rent of Rs 1 140 2 per 
year if he used the leased land for the extraction of iron o e and a higher amount 
if used for other purposes Bes dcs he also bound himself to pay a royalty of 8 
annas per ton of iron ore if the ore were used fo*" extraction of iron and if the iron 
ore was used for any other purpose such as for sale in specie, at Re i per ton In 
addition, the lease also stipulated for the payment of suriacc rent at Rs i/S 3 per 
acre per annum in respect of the suriacc area occupied or used The lessee s\orked 
the mines, extracted ore and marteted it 

To raise finances for carrying on the local administration in the District Boards, 
several taxes are leviab'c /unong them section 78 of the Act imposes a land cca 
on lands m the district in these terms 

78 Th*1and-cess shall be on am uni rent N'aluc ofall occuni-*d lancbon wlales'e^ 
tenure held and shall consist cf a tar of two annas in the rupee of the annual rent value of alltufh 
lands m the distnct 

The “ annual rent \ a’ue ’ on the basts of which the land cess to be levied was to 
be computed m the manner laid down in section 79 and this section ran 

' 79 The imiial rent salucs'iall for ihepurposes of t'ciion 78 b* calcutaled n iPic 
following mannei 

( l ) In ihe case of lands held direct from Covcmtneiu on r>oiw-ari tenure ot or lease cr licence, 
the assessment leas* amount ro>-aUy or other sum payable to Gosernmcni for the lands toeeihrr 
vaihany water rate which tnaj be payab'efortheif imgaiion shall betaken 10 bethc rnnual icnl 
\alue 

(uj In tl e esse of mam lands of lands held wholly or panialh free from vscanreni the full 
assessment which such Undi would bear if they were not isain, together w-iih any water rate wl ich 
may be payable for their inigaiion. shall be taken to be the annual rent ^alue , and suchfoilassss* 
ment and water rate 'Hsll be determined by the Disinci Collector under the genaal orden of the 
Board of Resenue 

(m) In the ease oflar^ held on am other tenure Ue annusl rent payable to the I'lntTinlder 
sub-landholder or any other intermediaic laodhold'T holding on an under tenure created continued 
or recognized by a landhold-x, or sul^landholder, as the case nay be by his tenant', together with 
any water rate which may be payable for their ittigaiion shall be taken to be the annual rent \alue, 
and where such lands are occupiM by the owner himselfoi by any person holding the same fiom h n 
free of rent or at a favourable rent the annual rent value shall b" calculated according to the rates 
cf rent inually paid by oecuoancy ryot for ryoti lands m the anghbouihood with similar advaaia 
get togethei wi h any water rale which may b payable for the irrigation of the lands so occupied. 

(iv) In the case of lands the assessment of rent of which is paid in kind the annual rent value 
shall be calcubied according to the rate* of rent established or paid for neighbouring lands of a sun Isr 
dsciiption and quality togeth-r wnth any water rate which may b* payable for the irrigation of the 
lands fint mentioned or if such method of calculaiion w, m the opinion of the Board of Rcvcfiue, 
impracticable m any particular case according to any method which the Board of Revenue may ap- 
prove for that case 

Provided that where any landholder or lob-lardholdcr has obtained undet iLeproviions 
of sections 30 ( 1111 ) and 33 oflh“ Madras Estat« Lend Act, 1908 a d'xreecripowrringhim to increase 
ha rent in consequence of any additional payment bv way of water rale made by him to Coveinmcnt 
the annual rent value shallbclhe balance remainiogafici tieducting such increase of rent up to the 
amount of the water rate from the sum ascertained as aforesaid ’’ 

^Vhen the State of Andhra was separated from Madras in October, 1933 
the district of Chittoor became part of the State of Andhra In 1935 a demand 
was made upon the father of the appellant for the payment of land cess calculated 
m accordance wnth tlic provisions ol sections 78 and 79 of the Act and including 
m the computation of the “ annual rent value ” the amounts payable to Govern* 
ment ui each year under the mining lease both as surface rent and royalty The 
validity of this notice was objected to on grounds v hich are no longer material 
and the objections being uphcld.*lhe notices were quashed on writ petitions filed 
to the High Court of Andhra Pradesh bv the appellant’s father 

After the decision by the High Court m his favour the appclbnt’s father died 
On loth March, 195S two notices wxre issued to the appclbnt demandmg tlic pay* 
m-mt of the sum» specified therein as being the cesses for the years J9 j 2 to 1954 
and 1955 to 1957 respectively and threatenmg co^cive p-oceedmgs for their 
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recovery in the event ■ of the demand not being complied with. Impugning the 
validity ofthe notices of demand for the earlier triennuim, the appellant iilcd Writ 
Petition No. 534 of 1958 in the High Court of Andhra Pradesh and a similar peti- 
tion No. 536 of 1958 challenging the validity of the notice of demand for the 
later period. While these petitions were pending before the High Court a further 
notice of demand claiming the payment of cess for the years 1958 and 1959 ^\'as 
served on the appellant in August, i960 and to obtain a similar relief in respect 
of this notice and the proceedings for the recovery thereof, tlic appellant has filed 
Writ Petition No. 302 of i960 in this Court. To complete the narrative it is only 
necessary to mention that both the Writ Petitions Nos. 534 and 535 of 1958 were 
dismissed by the High Court and ^vhen the appellant sought to obtain certificates 
of fitness the learned Judges granted a certificate in respect of their judgment in 
Writ Petition No. 535 of 1958 on the ground that the value of the claim made against 
the appellant was over Rs. 20,000, but refused a similar certificate in Writ Petition 
No. 534 of 1958 where the amount demanded was less than that figure — it ^vas 
Rs. 15,000 and odd. The appellant thereupon moved this Court for Special Leave 
in respect ofthe dismissal of his Writ Petition No. 534 of 1958 and the same having 
been granted all these three matters have been heard together. 

The matter in controvei'sy in the appeal is very limited and the point invoK'cd 
very narrow. Mr. Ramareddi — learned Counsel for the appellant — raised three 
points in support of the appcai : ( i ) What is the meaning of the expression' royalty’ 
in section 79 (i) of the Act ? Does it include the royalty payable under a mining 
lease on the ore won by the lessee, (2) Assuming that royalty in the sense mentioned 
in Point No. i is within sections 78 and 79, of the Act the provision imposing the 
land ecess quoted royalty under mining leases must be held to be repealed by the 
Mines and Minerals (Regulation and Development) Act, 1948 (Central Act LIII 
of 1948) or in any event, by the Mines and Minci'als (Regulation and Development) 
Act, 1957 (Central Act LXVII of 1957), so that after the date when these Central 
enactments came into force the land cess that could be levied under section 78 
must be exclusive of royalty under a mining lease. (3) Is the land cess \vhich 
was demanded by the impugned notices dated loth March, 1958 and 29th August, 
i960 recoverable as an arrear ofland revenue under the la-\v ? 

We shall examine the submissions in that order. The first contention that 
the expression ‘ royatly ’ under section 79 (i) does not signfy royalty as commonly 
understood but is confined to the rent payable for the beneficial use of tire surface 
of the land, scaredely deserves serious consideration. Where the land is held on 
lease, as in the present case, the lease amount is specifically referred to in section 79 
of the Act, as one of the components for the computation of the amiual rent value. 
It is therefore obvious that “royalty ” which follows the expression “lease amount” 
is something other than the return to the lessor or licensor for the use of the land 
surface and represents as it normally connotes the payment made for the materials 
or mii;cra!s won from the land. The argument is therefore ivithout substance and 
is rejected. 

The second point has not, in our opinion, more merit. The entirety of the 
argument on this head is based on two decisions of this Court in ivhich this Court 
had to consider the continued operation of the Orissa Mining Areas (Development 
Fund) Act, (XXVII of 1952) — The Hingir-Rampiir Coal Co., Ltd and others v. The 
State of Orissa and otliers'^ and State of Orissa v. M.A. Tidlock & Co.^. As a matter 
of fact it might be mentioned that the present appellant intervened in Civil Appeals 
55 1 and, 552 of 1962 and there "was a direction by this Court that the present appeals 
and petition might be heard after the judgment was pronounced in the Orissa 
appeals. We are, however, clearly of the opmion that neither of the two decisions, 
the later one really follotving the earlier in respect of the matter notv relevant, 
really help the appellant in these appeah. In Hingir-Rampur Coal Co’s case''-, the 
decision tvas rendered on tvrit petitions filed in, this Court imder Article 32 of the 
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Constitution ch^'Menging tlic \Vidrtv of the Orissn Mining Areas (De\clopra'Tit 
Fund) Act A ccss had been ie\icd under that cn'’''tment and it ss'is the \alidit} 
of the imposition of the ccss tliat was the subject of debate m the petition One 
of the points urged in support of the petition was tint on the enactment of the 
Mines and Mmera's (Regulation and De\c'opinent) \ct, 194}) (Central Act LIII 
of 1948) the Orissa Act stood repealed and the ccss Ie\iab'c under its prosisions 
s/as not tnercaftcr capab’c of being enforced with the result that the demand for 
the cess could not be sustained This Court on a detailed comparision of the pro* 
Msions of the Orissa Act and the Central Act of 1948 came to the conclusion iJut 
the Central Act cosered the same field as the Onssa enactment An examination 
of the scheme of the Onssa \ct disclosed that it had been passed for the purpose 
of the dcselopment of* mining areas in the State and this was cfTcctcd by constitut 
mg ‘ mining areas ’ and making pmsision for the development of such areas by 
improving communication b> the con tniction of roads, b> providing means of 
transport, supply of water electricity and other am-nitic. for sanitation av abo for 
the education of the bbour fo-ce to attract workmen to these * mining areas’ 
The ccss vvnich was there impugned was Icvirf and collected for meeting the cost 
of this development of the mining areas ” The Central cna-tra'^nt which was 
abo passed to provide for the conservation of mmera's was held to cover the saoc 
field as th' Orissa Act The Onssa State enactment had been passed in pursuance 
of the legislative power conferred by Entry 23 of the State List m the Seventh 
Schedule reading 

‘ Regulation of mines and mineral development rjbject lethr provis oruof I st I wiih r«r^ 
toiegulation ard developm-nt under the eomrol of ihe Lnion 

The p”o\ision m List I refetred to here is Entry 54 m the Union List reading 

Regulation of mines and m nenl d*- topcR*nt to the exten to which such regulation atul 
development und-r the control of th“ Un on u d clar»d by law made bv Parliament 10 be espet! «l 
in public interest 

It was argued on behn’fofthe State tiiat the Central Act of 1948 though it contained 
a declaration that the Regulation nitd Development of mines and mmerpl develop" 
ment w as expedient m the public interest, still sucli a declaration w as not b> *' Farlu 
ment” as required by Entry Iso 54 , but by the Dominion Legislature and could 
not on the terms of Item 23 of List II alTcct the State power of legislation Thu 
argument was retepted and the State r\ct was, therefore, held to be competenth 
enacted, and to remain unafTcctcd by the Caitral Legislation It was the same 
enactment of the Onssa legislature that came up for consideration m C As Nos 561 
and 562 ot 1962 By that date however Parliament had legislated and had ena'^ed 
Central Act LXVIl of 1957 which contamed, if anything, more comprehensive 
provisions for tlic regulation and development of mines nnd mmcrals throughout 
the country The Central Act also contained 1 declaration that 


‘ U ivas expfd ent inlhe publK n crrsi that the Umoi thculd laVe un Icr ns control the 
regulation of m nes and ihc development of in naal* to il e extent hercinafier providci! *' 

Tins Court held that having regard to the comprehensive p'ovisions contained m 
the «:evcral sections of the Act which were examined, “ the extent provided ” in- 
cluded those which fc.l w ithm the scope of tite State Act of Orissa which was, as 
stated earlier, for the rcgubtion and dc\e''opmcnt of “ mining areas ” withm the 
State 1 or ihcac reasons it was he’d that Ihc Onssa Act must b- deemed to Iia v e been 
impliedly repealed and rendered intlTcctive by the Central Act 

It will be seen that there is no rcsemb ance, whatever, between the provision! 
of the Orttsa Act considered in the two decisions and the provision for the levy o' 
the bnd cess under sections 78 and 79 of tlic Act with whidi sve arc concerned 
«h»ctions "jB and 79 have notlimg to do and arc not concemed w ith the dcvclopmmi 
Smincs and minctals or their trsotaion 


mines and minerals or their resnUition 1 lie proecejii oitne lana cc» arc, u 
srrtion of the Act, to be ciedited to the Disttict fund, into whicli under tlie t 

of the Finance Rota in Seh-du’e Vto the Act th' lami cess at veil avtetmi e 
‘ - 1 — fmiltfr] This fund IS to DC mcd U 


iit^» uiiuit.1 uiC terta 

'ofthe Fmanee Rota in Seh-du’e Vto the Act th- lami cest at veil attetmi othn 
fives fees and receipts ate directed to be credited This fund is to be used und« 
Ch^ccr VII of the Act with which section I 18 surts ‘ for everything necessary 
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for or conducive to the safety, health, convenience of edueation of the inhabitants 
or the amenities of the local area concerned and everything incidental to the ad- 
ministration ” and include in particular the several matters which are mentioned 
- in .those sections. It will thus be seen that there is no connection between the regu- 
lation and development of mines and minerals dealt with in the Central Acts and 
the levy and collection of land cess for which provision is made by sections 78 and 
79 of the Act. There is therefore no scope, at all, for the argument that there is 
anything in common between the Act and the Central Acts of 1948 and 1957 so, 
as to require any detailed examination of these enactments for discovering whether 
there is any overlapping. 

It was next urged that the land cess was really a tax on mineral rights falling 
within Entry 50 of the State List reading : . 

“Taxes on mineral rights subject to any limitation imposed by Parliament by law relating to mine- 
ral development.” 

and that the Central Acts under which also taxes and fees might be levied brought 
into play the last portion of this Entry and that as a result the power to impose 
this tax was not available after the Central Acts of 1948 and 1957 came into force. 
In this connection Mr. Ramareddi pointed out that as the impugned land cess 
tvas payable only in the event of the mining lessee winning the mineral and so paying 
the royalty and not when no minerals were extracted, it was in effect a tax on the 
minerals won and therefore on mineral rights. We are unable to accept this argu- 
ment. When a question arises as to the precise head of legislative power under , 
which a taxing statute has been passed, the subject for enquiry is what in truth and. 
substance is the nature of the tax. No doubt, in a sense, but in a very remote sense 
it has relationship to mining as also to the mineral won from the mine under a 
contract by which royalty is payable on the quantity of mineral extracted. But' 
that, does not stamp it as a tax on either the extraction of the mineral or on the 
mineral right. It is unnecessary for the purpose of this case to examine the question 
as to what exactly is a tax on mineral rights seeing that Such a tax is not leviable 
by Parliament but only by the State and the sole limitation on the State’s power to 
levy the tax is that it must not interfere with a law made by Parliament as regards 
mineral development. Our attention was not invited to, the provision of any 
such law enacted by Parliament. In the context of sections 78 and 79 and the 
scheme of those provisions it is clear that the land cess is in truth a “tax on lands” 
within Entry 49 of the State List. 

Under section 78 of the Act the cess is levied on occupied land on whatever 
tenure held. The basis of the levy is the “ annual rent value ”, i.e., the value 
of the beneficial enjoyment of the property. This being the basis of the tax and 
disclosing its true nature, section 79 provides for the manner in which the “ annual 
rent value ” is determined i.e., what is the amount for which the land could reason- 
ably be let, the benefit to the lessor representing the rateable value “ or the annual 
rent value.” In the case of ryotwari lands it is the assessment which is payable 
to the Government that is taken as the rental value being the benefit that accrues 
to tlie Government. Where the land is held under lease it is the lease amount that 
forms the basis. Where land is held under a mining lease, that which the occupier 
is willing to pay is accordingly treated as the “ annual rent value ” of the property. . 
Such a rent value would, therefore, necessarily include not merely the surface rent,' 
but the dead rent, as well as the royalty payable by the licensee, lessee or occupier • 
for the user of the property. The position then is that the rent which a tenant 
might be expected to pay for the property is, in the case of lease-hold interests, 
treated as the statutory “ annual rent value ”. It is therefore not possible to accept 
the contention, that the fact that the lessee or licensee pays a-royalty on the mineral 
won, which is in excess of what he would pay if his right over the land extended .only 
to the mere use of the surface land, places it in a category different from other types 
where the lessee uses tire surface j)f the land alone. In each case the rent which a 
lessee or licensee, actually pays for the land being the test, it is manifest that the 
land ceK is notliing else except a land tax. 
s c J — 72 
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Learned Counsel pointed out th?t m the case of mam lands and otlier lands 
dealt with m clauses (u), (in) and (i\) of section 79 the royalty pavablc by the lessee 
or licensee did not figure in the computation of the annual rent value 'lliat, how- 
ever, appears to us to be wholly irrelevant, for what v^e are concerned is whether 
on the terms of sub-clause (i) the land cess is not in truth a tax on land 

The last of the points raised relates to the threat on tlic part of the Govern- 
ment to recover the impugned demands as an arrear of land revenue Learned 
Counsel pointed out that section 221 of the Act which made provision for the re- 
covery of sums due as taxes had, by reason of the changes effected in the rules, 
ceased to be applicable for the recovery of land cess under section 7S The learned 
Judges of the High Court upheld this submission and, in our opinion, correctly 
but this, IS of no assistance to the appellant because of section 52 of the Madras 
Revenue Recovery Act which enacts 

“ 52 All arrears of revenue other than land re\enuedue loihe Slate Covemment, all advances 
made by the State Gov emment for cultivation or other purposes connected with ihc revenue, and all 
fees or other dues payable by an> person to or on behairofthe village servants employed in revenue er 
policeduVies,andaUcesseslawfuMy onposedupon land and all sumsdueto theState Coveimaent 
including compensation for any loss or damages sustained by them in consequence of a breach of cont- 
ract, may b“ recovered in the same manrter asaircan ofland revenue under the provisions of Ibis Act 
unless the recovery thereof shall have been or may hereafier be otherwise specially provided for" 

It was not disputed that the cess under section 78 would be “a ccss lawfully imposed 
upon land ” and Would therefore be covered by its terms The legality of the 
procedure, which the respondents proposed to adopt for the rccov ery of tJie sunn 
could not, therefore, be successfully challenged 

The appeals and the Writ Petition fail and are dismissed with costs-^ne 
hearing fee 

K S Appeals and tVnl Pflthon dimtssd 

THE SUPREhfE COURT OF INDIA 

. (Civil Appellate Jurisdiction ) 

Present —PB Gajevdraoaokar, Jttf/irr, K N Wancjtoo, JC SirAn, 
N. Rajaoopala AyyANOAR and S^^ Sikri, JJ 

Mst Rafiqucnnessa and others Appellants* 

t 

Lai Bahadur Chctri and olhen . . Respondents 

Assten /*ea-AsrKuIl3ral Urban Areai TtnoAn Ad (AT// «»/■ 1935), itelioit 5~Scppe anj t^nl — Ifopp’usir 
eppeaU pending an the dale ef coming into force of the Ad 

The plain object of sect ion 5 ofihe AcamNon AgricuhuralUrbanArrni Tenancy Act I9 j 5, is to 
protect tenants who ftave built a pierroaneni structure either for bisiness or for residence, provii&tl >t 
has been built wibin five yean from the daieof contract of tenancy even though those constructions are 
made before the date ofcommencement of the Act tVhatuprohibiled by the section is evict ion of the 
lensnf and inevitably the section comes mto play for the protection of the tenant even at the appellate 
stage, When it B clear that by the proceedings pending before lh“ appellate Court, ihelandloitj isserk 
me to evict the tenant, and that obviously indicates that pending proceedings are governed by section 
5(1) though they may have been initially instituted before the Act came into force An appeal 
pending before the appellate Court is a coniuniation of the suit, and so, there is no difficulty in lioiding 
that a Rut which was pending when the Act came into force would be governed by s^ion 5 (1) (a) and 
an appeal arising from a suit which had been decided before the Act came into force v*>ould liiewue be 
govero^ by section 5 (1) (a) provided it is pending after the date when the Act came into fxcr 

Further section 2 indicates that the Legislature wanted the beneficent prov toons enacted by it to 
taLcvvHhmthcirprote«ionnotonlylea$es executed after the Act canr- into force, but also leases 
executed prior to the operation of ibc Act 

Appeals from the Judgments and orders dated ist August, 1958 and 13th 
March, 1939 of the Assam High Court in S,A Nos 86 of 1958 and 14 of 1959 res- 
pectively. 


•£L.A No* 519 of 1962 and 569 of 1963 


21th Tebruary. J96I. 
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jy.C. Challerjee, Senior Advocate, {K.P. Sen and P.IC. Chafterjee, Advocates with 
him), for Appellant (In C.A. No. 549 of 1962). 

B.P. Maheshwari, Advocate, for Respondents Nos., i (a) to i (e) (In C.A. No._ 
549 of 1962). 

Behrul Islam and if. Gnpalakrishnan, Advocates, for Appellant (In C.A. No. 
569 of 1963). 

D.iV. Mtikherjee, Advocate, for Respondent (In C.A. No. 569 of 1963). 

The Judgment of the Court was delivered by 

Gajendragadkar, C.J. — ^These two appeals which have been brought to this 
Court with a certificate issued by the Assam High Court, raised a short question 
about the construction and effect of section 5 of the Assam Non-Agricultural Urban 
Areas Tenancy Act, 1955 (XII of 1955) (hereinafter called “ the Act”). The 
relevant and material facts which have led to the suits from which these two appeals 
respectively arise, are similar, and so, it would not be necessary to state them in 
detail in regard to both the matters. We would, therefore, mention the facts broadly 
in C.A. No. 549 of 1962, in dealing with the common point raised for our decision. 
The appellant in this case is Mst. Rafiquennessa who sued the predecessor of the 
respondents for ejectment. It appears that Lai Bahadur Chetri had executed a 
registered lease deed in favour of the appellant on the 14th February, 1946. The 
lease covered an open plot of land and under the covenant the lessee was entitled 
to build a house for residential purposes. In lordinary course, the lease was due to 
expire on the 1 2th February, 1952, and the lessee had agreed to deliver vacant posses- 
sion of the land at the expiration of the stipulated period. Accordingly, a notice to 
quit was served on him to vacate on the 12th February, 1952. He, however, 
did not comply \vith the notice and that led to the present suit by the appellant for 
eviction (No. 149 of 1952). In support of her claim, the appellant alleged that the 
lessee had contravened the terms of the lease inasmuch as he had sublet the pre- 
mises built, by him, and so, that was an additional ground for evicting the lessee. 
The sub-lessees were accordingly joined as defendants to the suit. 

The lessee Chetri alone lesisted the suit. The sub-tenants let into possession 
by him did not join issue with the appellant. The trial Judge decreed the appel- 
lant’s claim whereupon the lessee Chetri filed a.n appeal in the Court of the Sub- 
Judge, Lower Assam District, Gauhati, challenging the validity and the correct- 
ness of the decree passed against him (Civil Appeal No. 24 of 1953). 

While the appeal was pending, the Act was passed and was published in the 
Assam Gazette on the 6th July, 1955. Thereafter, ^vhen the appeal came on for 
hearing before the lower appellate Court, the tenant filed an applieation praying 
that he should be permitted to take an additional ground under section 5 of the Act. 
Before that date, the Assam High Court had taken the view that the sa.id provision 
of the Act was applicable to the pending proceedings between landlords and tenants 
for eviction and that •was the basis on which the tenant Chetri wanted to support 
his appeal. The lower appellate Court allowed the tenant’s plea, framed an addi- 
tional issue in pursuance of it and sent the matter back to the trial Court for a finding. 

On remand, the trial Comt took evidence and after local inspection, made 
a finding that the two houses proved to have been built by the tenant must be 
regarded as permanent in I’clation to the locality of the plot. He, however, found 
that there was no evidence to show when the said houses were constructed'.'' Part 
of the finding was cha’lenged by the tenant before the lower appellate Court. The 
lo\ver appellate Court ultimately allowed the appeal and set aside the decree passed 
by the trial Judge in favour of the appellant. The conclusion of the lower appellate 
Comt was that the two houses had been constructed by the tenant within five 
years after the taking of the lease and that entitled the lessee to claim' the benefit 
of section 5 of the Act. ’ ' 
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The appellant then preferred a Second Appeal m the High Court of Assan 
(No 86 of 1958) Following its earlier dcasion about the apphcabilit) of the pro- 
visions of section 5 to pending proceedings, the High Court summaril) dismissed 
the said appeal Thereafter the appellant applied for md obtained a cemficale 
from the High Court and m ilh the said certificate the present appeal has been brought 
before us Pending these proceedings, the tenant Chetri died and his heirs and 
legal representatives Mst Tulsa Devi and others have been brought on the record 
and vs ill be described as respondents hereafrer Thus, the only point which anso 
for our decision is whether the Assam High Court was right m taking the vieir that 
the provisions of section 5 applied to the proceedings between the parties which 
were pending at the relevant time before the lower appellate Court 

Appeal No 569 of 1963 arises from a suit filed by the appellant ^\aheduLl 
against his tenant, the respondent Abdul Hamid The relevant facts arc smiilar 
tothoseinCA No 549 of 1963 In this case also the Act came into force vvhi'ctlie 
appeal was pending before the lower appellate Court and by the application of 
section 5 the respondent s claim to continue in possession has been upheld and the 
appellant’s claim for ejecting tlie respondent has been rejected Tjic High Court 
granted certificate to the appellant when it was told that the appellant proposed 
to challenge the correctness of its earlier decision holding that section 5 of the Art 
applied to the pending proceedings 

The Act was passed by the Assam Legislature in order to regulate m certain 
respects the relationship between landlord and tenant m respect of non agncuitursi 
lands m the urban areas of the State of Assam It contains fourteen sections and 
the scheme which is evident in the operative prov isions of the Act is to afford pro- 
tection to the tenants by regulating in certain respects the relationship between 
them and their landlords in respect of the lands covered by the Act Section 5 
(e) defines a ‘ landlord ’ as meaning a person immediately under whom a tenant 
holds but docs not include the Government WTiile section 3 (d) defines a ' po 
manent structure ’ m relation to any locality as meaning a structure which is re* 
garded as permanent in that locality, the * tenant ’ and urban area * are defined 
by clauses (g) and (A) rapectively Section 4 imposes an obligation on the tenant 
to pay rent for hii jioldmg at fair and equitable rates, and the Proviso prcSCTil** 
tliat m case of any dispute as to fair rent between the parties, the rent which was paid 
by the tenant immediatelv before the dispute shall be deemed to be Cur and equitable 
unless a competent Court deadcs to the contrary Section 6 provides for compen 
sation for improvements , section 7 provides for enhancement of rent by contract , 
section 8 deals with enhancement of rent without contract , section 9 authorises 
the Court to mahe an order -is to enhancement of rent , section 10 prohibits illegal 
realisation be) ond the prescribed amount , section 1 1 prov idcs for notice for eject 
ment , section 12 prescribes the procedure in which the notice has to be served , 
and section 13 confers rule making power on the State Government Section 14 
repeals the earlier Tcnanc) Act 

Having thus broadl) considered the scheme of the Act, it is necessary to read 
section 5, tile effect of vihich 1$ the mam pomt of controversj between the parties 
before us Section 5 (i) reads thus 

‘ I»otwithsiaiidingany*b“*S any contract or in an> being in fora* — («) where 

under the terms ofaconliartenicred into b-tvecraalandlord and hu tenant whether before or afier 
the cDnunenccment of this Act a tenant is entitled 10 biuld and has m pursuance of such tatO 
actually built within the period offis-c years from the date of such conttaci a permanent siructuie 0*1 
the land of the tenancy for res dent lal or bussneaspuiposm or wh’re a tenant not being so entit fed W 
buld baSactuillyboiUanysuch structure on the land of the tenancy for any of the purposes afore- 
md with the knowledge and acquiescence of the landlord the tenant shall not be ejected by 
landloid&omlhe tenancy except on ihegroundofnoa payment of rent, ( 4 ) where a lenantfcss 
effected improvem-ntsonlhelandofth'" tenancy under the terms whereof he ts not entitled coetled 
such un p r of ciuenti, the tenant shall not be ejected by the landlord from the land of the ien 3«7 
unless compeosation for reasonable itnprovemeot* has b een pa d to the tenant ' 

Sub-seetjon (2) prohibits the ejectment of any tenant from the land of the tenancy 
except m execution of a decree for cjcctmmt passed by a competent civil Court, 
and sub-section (3) prohibits the execntioa of a decree for ejectment on th^ groantl 
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of non-payment of rent within a period of 30 days from the date of tlie decree, and 
allows the tenant to pay into the executing Court the entire amount due from him 
under the decree within the said period, whereupon the decree has to be entered 
as satisfied. 

Mr. Ghatterjee contends that the Assam High Court was in error in coming 
to the conclusion that the proceedings which were pending between the parties 
at the appellate stage on 6th July, 1955 when the Act came into force, fell to be 
governed by the provisions of section 5. He argues that at the relevant date when 
the suit was filed by the appellant, he had acquired a right to eject the tenant under 
the terms of the tenancy, and he contends that where vested rights are affected 
by any statutory provision, the said provision should normally be construed to be 
prospective in operation and not retrospective, unless the provision in question re- 
lates merely to procedural matter. It is not disputed by him that the Legislature is 
competent to take away vested rights by means of retrospective legislation. Simi- 
larly, the Legislature is undoubtedly competent to make laws which over-ride and 
materially affect the terms of contracts between the parties ; but the argument is 
that unless a clear and unambiguous intention is indicated by the Legislature by 
adopting suitable express words in that behalf, no provision of a statute should 
be given retrospective operation if by such operation vested rights are likely to be 
affected. These principles are unexceptionable and as a matter of law, no objection 
can be taken to them. Mr. Chatterjee has relied upon the well known observations 
made by Wright J. in {Re Alhlumney Ex parte or Wilson^t when the learned Judge said 
that it is a general rule that rvhen the Legislature alters the rights of parties by 
taking away or conferring any right of action, its enaettnents, imless in express terms 
they apply to pending actions, do not affect them. He added that there was one 
exception to that rule, namely, that, where enactments merely affect procedure and 
do not extend to rights of action, tlrey have been held to apply to existing rights. 
In order to make the statement of the law relating to tire relevant rule of construction 
which has to be adopted in dealing with the effect of statutory provisions in this 
connection, we ought to add that retrospective operation of a statutory provision 
can be inferred even in cases where such retroactive operation appears to be clearly 
implicit in the provision construed in the context where it occurs. In other words, 
a statutory provision is held to be retroactive either when it is so declared by express 
terms, or the intention to make it retroactive clearly follows from the relevant words 
and the context in which they occur. 

Bearing in mind these principles, let us look at section 5. Before doing so, 
it is necessary to consider section 2 which provides that notwithstanding anytliing 
contained in any contract or in any law for the time being in force, the provisions 
of this Act shall apply to all rion-agricultural tenancies whether created before or 
after the date on which this Act comes into force. This provision clearly indicates 
that the Legislature wanted the beneficent provisions enacted by it to take within 
their protection not only leases executed after the Act came into force, but also 
leases executed prior to the operation of the Act. In other words, leases which had 
been created before the Act applied are intended to receive the benefit of the pro- 
visions of the Act, and in that sense, the Act clearly affects vested rights of the land- 
lords ^vho had let out their urban properties to the tenants prior to the date of the 
Act.That is one important fact which is material in determining the scope and 
effect of section 5. ' 

No\v, section 5 itself gives an unmistakable indication of the legislative in- 
tention to make its provisions retrospective. What does section 5 provide? It 
provides protection to the tenants who have actually built within five years from 
the date of leases executed in their favour, permanent structures bn the land Jet 
out to them for residential or business purposes, and this protection is available 
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cither ^vhen the construction of the permanent structure hns been made by tJic ten- 
ant in pursuance of the terms of the lease, or tvithout any term of that kind 
and the landlord had knowledge of it and had acquiesced in it Thus, the plain 
object of Section 5 is to protect the tenants who have built a permanent structure 
either for business or for residence, provided it has been built v\ ithin 5 years from tlie 
datcof contract of tenancy Therwre, cases where permanent structures hadbcca 
built within 5 years of the terms of contract, would fall within section 5 (1) (a), 
even though those constructions had been made before the date of the Act ThuJ 
the very scheme of section 5(1) («) clearly postulates the extension of Us protection 
to constructions already made That is another pomt whidx is significant m dcalinj 
with the controversy between the parties before us 

There is yet another point which is relevant in this connection Section 5 (1) 
(a) provides that the tenant shall not be evicted by the landlord from the tenancy tx 
cept on the ground of non payment of rent, provided, of course, the conditions prei 
cribcd by it arc satisfied If the Legislature had intended that this protection should 
operate prospectively, it vvould have been easy to say that the tenant shall not be 
sued in ejectment , such an expression would have indicated that the protection 
is afforded to the suits brought after the Act came into force and that might have 
intoroduced the e’ement of prospective operation , instead, what 1$ prohibited by 
section 5 (i) (a) is the eviction of the tenant, and so, inevitably, the ♦cction murt 
come into p Jiy for the protection of the tenant ev cn at the appcl ate stage w hen it w 
clear that by the proceedings pending before the appellate Court, the landlord is 
seeking to evict the tenant, and that obviously indicates that the pending proceed 
mgs are governed by section 5 (1) (a), though (hey may have been initially iD5ti 
tuted before the Act came mio force 

Incidentally, an appeal pending before the lovver appellate Court is a conU' 
nuation of the suit, and so, there » no diflicuUy m hoMing that a suit which vfM 
pending when the Act came into force would be governed by section 5 (i) (<t) 
an appeal arising from a suit which had been decided before the Act came into force 
would likewise be governed by section 5 (i) (a), provided it is pending after the date 
when the Act came into force Therefore, we are satisfied that the Assam Hig® 
Court was Tight in coming to the conclusion that the dispute betvseen the parties w 
the present case must be governed by the provisions of section 5 (l) (0) It is coo 
mon ground that if section 5 (i) (o) is held to apply, the decrees passed against the 
appellants in both the appeals cannot be successfully challenged 
The result is, the appea’s fail and are dismissed with costs 

K S Appeals dimissei 

THE SUPREME COVRT OT 
(Civil Appellate Jurisdiction ) 

Present — P B Cajendragadkar, K N Wanciioo.J C Siiaii, 

N Rajacopala Avyanoar akd S M Sikri, JJ 

Hasant Kumar Sarkar and others AppellanU* 

V 

Tlic Ei^Ic Rolling Mills Ltd , and otliera RtsponintU 

E/nplrfm Sta3tIiisweJictAci[XXXlV»fl9K) jertwnl^S) — 

Ugislaltrt poem — Emplcrjtts kjAerta hasiag bfUrrJMitus — If tm thalUn’t flu mtceef Ata legement jvishla- 
ling iengiitaidtf 4(1 icnl taiJer Artielt 226 fj tkeCansUalum a/Mut 

S<ction I (3) of the Emplovm’ Scale Insurance Act (XXXIV cf 1918) isnot an jllustratior^ 
delegatedlegaUtioa at all , it « whatcan be properly drsenbed as conditional legislation The 
Lesslature evolves a scheme of socio-ecoToroic welfare makes cishoratc provuions m respect cf it and 
leaves to the Covenunent concerned 10 decide when bow and in what manner the acheme ahotiid be 
introduced That cannot amount 10 excemve delegaiioj 
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Section 1 (3) of the Act is not constitutionally invalid. ’ 

Where the cmployei’s who were till then providing medical benefits to their employees issue notice 
that such benefits would be received by them under the relevant provisions of the Act, the remedy, of 
the workmen is to ventilate their grievances in respect of such notices by recourse to section 10 of the 
Industrial Disputes Act or seek relief if possible under sections 74 and 75 of the Employees’ State 
Insurance Act. The question could not be considered under Article 226 of the Constitution of India. 

Appeals by Special Leave from the Judgment and Order dated ist M^cli, 
1961 of the Patna High Court in Misc. Judicial Cases Nos. 1167, 1122 and 1235 of 
i960. 

jV. C. Chalterjee, Senior Advocate {Raj Behari Singh and Udai Pralap Singh, 
Advocates, with him), for Appellants (In all the Appeals). 

B. P. Singh, R'. P. Singh and I. jV. Shroff, Advocates, for Respondent No. i. 
(In all the Appeals.) 

C. K. Daphtary, Attorney-General of India and jV. S. Bindra, Senior Advocate, 
{V. D. Mahajan and B. R. G. IC. Achar, Advocates, with them), for Respondents Nos. 
2 and 3 (In all the Appeals). 

The Judgment of the Court was delivered by ' 

Gajendragadkar, C.J. — ^The short question which arises in these appeals by Special 
Leave is whether section i (3) of the Employees’ State Insurance Act No. (X 5 CXIV 
of 1948) (hereinafter called the Act) is invalid. By their writ petitions filed be- 
fore the Patna High Court, the appellants who are tlie workmen of the three res- 
pondent concerns, the Eagle Rolling Mills Ltd., the Kumardhubi Engineering 
Works Ltd., and Kumardhubi Fire Clay and Silica Works Ltd., respectively, alleged 
that the impugned section has contravened Article 14 of the Constitution, and suffers 
from the vice of excessive delegation, and as such is invalid. These employers 
were impleaded as respondent No. i respectively in the three writ petitions. The High 
Court ^ has rejected the plea and the wit petitions filed by the appellants have 
accordingly been dismissed. It is against this decision of tlie High Court that the 
appellants have come to tliis Court and have impleaded the three employers res- 
pectively. The three appeals proceed on similar facts and raise an identical question 
of law and have, therefore, been heard together. 

It appears that respondents No. i in all the three appeals are under the manage- 
ment of M/s. Bird & Co., Ltd., through a General Manager, and the appellants 
are their workmen. As such workmen, the appellants were getting satisfactory 
medical benefits of a very high order free of any charge. Respondent No. i in 
each appeal maintained a well-furnished hospital with provision for 60 permanent 
beds for the workmen, their families and their dependents. The main grievance 
made by the appellants is that as a result of section i (3) of the Act, the appella.nts 
have now to be content with medical benefits of a less satisfactory nature. That is 
why they challenged the validity of the impugned section and contest tire propriety 
and legality of the notification issued under it. To these][writ petitions as well as, 
to the appeals, the Employees’ State Insurance^Corporation and the Union of India 
have been impleaded as respondents 2 and 3 respectively. , , 

On the 22nd August, i960, respondent No., 3 issued a notification under section 
I, sub-section (3) appointing the 28th August, i960, as the date on which some pro- 
visions of the Act should come into force in certain areas of the State of Bihar. By 
this notification, the area in which the appellants are working came within the scope 
of the Act. In pursuance of the said notification, the Chief Executive Officer of 
respondent No. i informed the appellants on the 25th August, i960, that the medical 
benefits including indoor and outdoor treatment upto the extent admissible under 
the Act, will cease to be provided to insurable persons from the appointed day. _ A 
notice in that behalf was duly issued and published by the said Officer. Similar 
notices were issued indicating to the appellants that medical benefits would therc- 
aftCT be governed by the relevant provisions of the Act and not by the arrangemOTt 
which had been made earlier by respondent No. i in that behalf. That, in brief, 
is the genesis of the present wi'it petitions and the nature of the dispute bepveeii the 
parties, 
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The first point which Mr Chatto^cc has raised before us is that section i (3) of 
the Act suffers from excessive delegation and is, therefore, invalid In order to 
consider the \alidity of this argument. It IS necessary to read section 1, sub-section 

(3) — 

‘ TheActshall comeintoforceonsuchdateordatesasthe Central Government rn3y,byD0tifi> 
cation in the Oiliciat Gazette appoint, and diflcrent dates maybe appointed for difTcreot prwoioM 
of this Act and for different States or for diflcrcni parts thereof 

The argument is that the po\\’er given to the Central Government to apply the pro 
visions of the Act by notification, confers on the Central Government ab^iute du 
cretion, the exercise of which is not gaidcd by any legislative provision and is, there 
fore, invalid The Act does not prescribe any considerations in thchght of which the 
Central Government can proceed to act under section i (3) and such uncanalred 
power conferred on the Central Government must be treated as invalid ^\'c arc 
not impressed by this argument Section 1 (3) is really not an illustration of dele- 
gated legislation at all , it is what can be properly described as conditional legis- 
lation The Act has prescribed a self contained Code m regard to the insurana 
of the employees covered by it , several remedial measures which the I^islature 
thought It necessary to enforce in regard to such workmen have been specifically 
dealt with and appropriate provisions have been made to carry out the policy of the 
Act as laid down in its relev ant sections Section 3 (1) of the Act purports to authorise 
the Central Government to establish a Corpor-'iion for the administration of the 
scheme of Employees’ State Insurance by a notification In other words, when the 
notification should be issued and in respect of what factories it should be issued 
has been left to the discretion of the Central Government and tliat is precisely what 
IS usually done by conditional legislation What l^rd Sclborne said about the potv* 
CTs conferred on the Lieutenant Governor by vittuc of the relevant provwions of 
Act XXII of 1869 111 Queen v J 3 urah\ can be said with equal justification about the 
powers conferred on the Central Government by section i (3) Said Lord Selbomc 
in that case 

‘ Their l/irdihipsthuikihal It uafallacylospeakofthepowrrs thus conferred upon the Lieui 
enantGovomor (lame AS they undoubtedly are) as if when ihey were exercised ihe eilicacy otlh* 
acts done under them would be due to any other leg slaiive auiboniy than thai of ihe Govenwf 
General in Council Their whole operatioacscLrectlyaod irnmnl aicly und^rand hyvirtucofibs 
Act(XXlta( 1869) Itself Thepioper Legslaturohasexeicncdiisjudjmtnt as to place, pettoti, 
laws, powers and th'* result ofthatjudjm-nt has b'cn to leg slate condtionaMy as to all ihcse 
things The conditions having b:en ftilfiiied the legislation is now absolute 

That IS the first answer to the p’ca raised by Mr Chattcrjcc 

Assuming that there is an clement of delegation, the plea is equally unsustain- 
able, because there is enough guidancegiven by the relevant provisions of the Act 
and the vcryschcmeofthc Act itself The Preamble to the Act shows that it v.'as 
passed because the Legislature thought it expedient to provide for certain benefits 
to emp’oyces in case of sickness, maternity and employment injury and to make pro- 
vision for certain other matters in relition thereto So, the policy of the Act is 
unambiguous and clear Thematcrialdcrm 1 lionsor**bcnefitpcriod”, “employee”, 
“factory”, “ insured person ”, “ sickness ”, “ wages ” and other terms contained in 
section 2 give a clear idea as to the nature of the factories to which the Act is intended 
to be applied, the class of persons for whose benefit it has been passed and the nature 
of the benefit which is intended to be conferred on them Chapter II of the Act 
deals with the Corporation, Standing Committee and Medical Benefit Council 
and their constitution , Chapter III deals with the problem of finance and audit , 
Chapter rV makes provisions for contribution both by the employees and the em- 
ployer, and Chapter V prescribes the benefits which have to be conferred on tlic 
workmen , it also gives general provoion in respect of those benefits Chapter 
V-A deals with transitory provisioiiv , Chapter VI deals with the adjudication of 
disputes and claims , and Chapter VII prescribe} penalties Chapter VIII which 
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is the last Chapter, deals with miscellaneoiis matters. In the very riatiire of things 
. it would have been impossible for the Legislature to decide in what areas and in 
respect of which factories the Employees’ State Insurance Corporation should be 
established. It is obvious that a scheme of this kind, though very beneficent, could 
not be introduced in the whole of the country all at once. Such beneficial measures 
which need careful experimentation have sometimes to be adopted by stages and 
in different phases, and so, inevitably, the question of extending the statutory 
benefits contemplated by the Act has to be left to the discretion of the appropriate 
Government. “ Appropriate Govemrnent ” under section 2 (i) means in respect of 
establishments under the control of the Central Government or a railway admini- 
stration or a major port or a mine or oil-field, the Central Government, and in all 
other cases, the. State Government. Thus it is clear that when extending the Act 
to different establishments, the relevant Government js given the power to consti- 
tute a Corporation for the administration of the scheme of Employees’ State Insur- 
ance. The course adopted by modern Legislatures in dealing with welfare scheme 
has uniformly conformed to the same pattern. The Legislature evolves a scheme of 
socio-economic welfare, makes elaborate provisions in respect of it and leaves it 
to the Government concerned to decide when, how and in what manner the scheme 
should be introduced. That, in our opinion, cannot amount to excessive delegation. 

The question of excessive delegation has been frequenity considered by this 
Court and the approach to be adopted in dealing with it is no longer in doubt. 
In the Edward Mills Co., Ltd., Beawar and others v. The State of Ajmer and another'^, this 
Court repelled the challenge to the validity of section 27 of the Minimum Wages 
Act, 1948 (XI of 1948), ^vhe^eby power had been given to the appropriate 
Government to add to either part of the Sehedule any employment in respect of 
which it was of opinion that minimum wages shall be fixed by giving notification 
in a particular manner, and it was provided that on the issue of the notification, the 
scheme shah, in its application to the State, be deemed to be amended accordingly. 
In dealing with this problem, thisCoiui: observed that there was an element of dele- 
gation Implied in the provisions of section 27, for the Legislature, in a sense, authori- 
sed another body specified by it to do something which it might do itself ; but it 
was held that such delegation was not unwarranted and unconstitutional and it did 
not exceed the limits of permissible delegation. To the same effect are the recent 
decisions of this Court in Messrs. Bhikusa Tamasa Kashatriya and another v. Sangamner 
Akola Taluka Bidi Kamgar Union and others^, and Bhikusa Tamasa Kshatriya {P).Ltd. v. 
Union of India and another^. Therefore, we must hold that the impugned section 
I (3) of the Act is not shown to be constitutionally invalid. ' 

Before we part with these appeals, there is one more point to which reference 
must be made. We have already mentioned that after the notification was issued 
under section i (3) by respondent No. 3 appointing 28th August, i960 as the date 
on which some of the provisions of the Act should come into force in certain areas 
of the State of Bihar, the Chief. Executive Officer of respondent No. i issued notices 
giving effect to the State Government’s notification and intimating to the appellants 
that by reason of the said notification, the medical benefits which were being given 
to them in the past would be received by them under the relevant provisions of the 
Act. It was urged by the appellants before the High Court that these notices were 
invalid and should be struck, down. The argument which was urged in support of 
this contention was that respondent No. i in all the three appeals were not entitled 
to curtail the benefits provided to the appellants by them and that the said benefits 
were not similar either qualitatively or quantitatively to the benefits under the 
scheme which had been brought into force under the Act. The High Court has held 
that the question as to whether the notices and circulars issued by respondent No. i 
were invalid, could jiot be considered under Article 226 of the Constitution ;• that 
is a matter which can be appropriately raised in the form of a dispute by the appel- 
lants under section ib of the Industrial Disputes Act; It is trite that the powers con- 
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fcrred on the High Court, under Article 226 are \cry %\ide, but it is not suggested 
by Mr Chattcijcc that even these powers can take in within their s\^•cep industrul 
disputes of the kmd which this contention seeks to raise Therefore, without expres* 
sing any opinion on the merits of the contention, tve would confinn ^e finding of the 
High Court that the proper remedy which is available to the appellants to \entilate 
their grievances in respect of the said notices and circuian is to take recourse (0 
section 1 o of the Industrial Disputes Act, or seek relief, if possible, under scctionJ 
74 and 75 of the Act 

The result is, the appeals fail and arc dismissed There would be no order 
as to costs 

K S Appeals iimtssti 

THE SUPREME COURT OF INDIA 
(Civil Appellate Jurisdiction ) 

PRESE^T — P B Gajendracadkar, Chuf Justice, K N Wavcjioo, J C. 
Shah N RAjAcbPALA Ayyavgar and S M Sncsi, JJ 
B Rajagopala Naidu Appellant* 


The State Transport Appellate Tribunal, Madras and others Respondents 
The Anamallais Bus Transport (P), Ltd , Pollachi, Coimbatore 

District, Madras State JnUrtenei 

Malar IthuUs Aet (IV af 1939), seelioit iS^A (uiseruJ bf MaJtes Amendment Act XX ej 
and nature af peieert eon/errei—C 0 f>e 1293 iuw</ bje Caoemmenl an2Bth April, 1956v( txems* 
powers tanfimi bj ieettaii4i-A—Validtlj^^rdera/Tnbtmal basedan the C 0— If tan bt stlcstde onlf 
Artute 22% ^ tlie CansUtutien ^ India (1930) 

Section 43 A inserted by Atadras Act XXof I{^t8 in the MotorVehides Act, 1939 uvaldasi 
was intended 10 clothe the Madras Cos'erRineoiwithauthonty tomuedirectionsof an tdminatritive 
character GO Iso 1293 issued by the GovemmentofMadrasoo 28ihApnl, J9i6 purported to 
iMue mitructions or direction for the guidance of tbe Tribunal constituted under the Motor \ ehicla 
Act in the disposal of claims for permits. tVben applications are made for permits under the 
relevant provuions of the Motor Vehicles Act and they are considered on the merits, particularly la 
the I ght of evaluation of the claim of the respective parties, the Transport Authoniies are eacronjig 
quasi jud cial powers and the orders made in dicharguig those functiORS are quasi judicial orders 
which arc subject to Ibejunsdicuon of the High Court under Article 22C The order G O No 1293 
IS concerned wiih matters which fall to be decerroined by theappropnatcTransport Authontiesia 
exercise of their quasi jud aa! powers and discharge of thnr quasi judicial functions 

On a tniT and reasonable construction ofsecuon 43 A of the Act it ought to be held that the said 
section authorises the State Government to issue ordetr and d rections of a general character only m 
respcctofadmuustratiiesnatten which fall tobedcaltwith by the State Transport Autbontyce 
Regional Transport Authonty under the relevant provtsiotis of the Act m their administrative 
capaaty The orders and directions in the impugned CO No 1298 of ZSth Apnl, 193C are not 
statutoiy rules andcaimot thereforeseek to fetter the exercise of quasi judicial powers conlerred on the 
Tribunals which deal with applications for permits and other comte matten Any attempt to 
trespass on the jurisdiction of the Tnbunals must be held to be outside the purview of section 43-A 
As m the instant case the decuion of the Appellate Tnbunal was based solely on tJie provi- 
sions of the impugn^ order and since tbe said order ts invalid, the decision itselfmust be corrected by 
tbe issue of a wni of eerlmart 

Appeal by Special Lca\c from ihe Judgment and Order dated 29th October, 
19C3 of the Madras High Court m Writ Appeal No 214 of 19C2 

S il/oftan Atnwra Senior Advocate (Af jV Ran^arAon, Adtocatc and 

R IC Garg and M K Ratranwlh, Adsticatcs of Mfs Ramamurlhi & C 6 , vfitb 
him), for Appellant 

R Ganapath) Jjer, Advocate, for Re*pondcnt5 Nos 2 and 3 
A Ranganadktm C^ttj, ScnioT Advocate, (A I Ad\o<atc,witIi him) 

for Respondent No 4 _ 
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M. C. Sclalvad, Senior Advocate (JV. G. Krishna Iyengar, Advocate, and Onkar 
Ghand Malhiir, Advocate, of Msj. J. B. Dadachanji & Co., with him), for Intervener. 

The Judgment of the Court was delivered by 

Gajendragadkar, C.J. — The short but important point of law which has been 
raised for our decision in this appeal by Special Leav'e is whether G.O, No. 1298 
issued by the Government of Madras on 28th April, 1956 in exercise of its powers 
conferred by section 43-A of the Motor Vehicles Act, 1939 (Central Act IV of 1939] 
(hereinafter called the Act) inserted by the Madras Amending Act XX of 1948, 
is valid. Mr. Mohan Kumara Mangalam who appears for the appellant contends 
that the impugned Government Order is invalid for the simple reason that it is 
outside the purview of section 43-A. The impugned o"dcr was issued as early as 
1956 and since then, its validity has never been impeached in judicial proceedings. 
Litigation in regard to the grant of permits under the relevant provisions of the Act 
has figured prominently in the Madras High Court in the form of writ petitions 
invoking the said High Court’s jurisdiction under Article 226 of the Constitution 
and several aspects of the impugned order have come to be examined The echoes 
of such litigation have frequently been heard in this Court and this Court has had 
occasion to deal with the impugned order, its character, its scope and its effect ; 
but on no occasion in the past, the validity of the order appears to have been ques- 
tioned. The legislative and judicial background of the order and the course of 
judicial decisions in regard to the points raised in the enforcement of this order would 
prima facie and at the first blush suggest that the attack against the validity of the 
order may not be well-founded and that would tend to make the initial judicial 
response to the said challenge more hesitant and reluctant. But Mr. Kumara 
Mangalam contends that section 43-A under which the order purports to have been 
passed would clearly show that the said order is outside the purview of the authority 
conferred on the State Government and is therefore invalid. It is obvious that if 
this contention is upheld, its impact on the administration of the system adopted in 
the State of Madras, for granting permits under the Act would be very great and 
so though the question lies within a narrow compass, it needs to be very carefully 
examined. The facts which lead to the present a.ppeal conform to the usual pattern 
of the permit litigation in which the grant or refusal to grant a permit is challenged 
under the writ jurisdiction of the High Court under Article 226. 

The appellant B. Rajagopala Naidu is a bus operator in the State of Madras 
and he runs a number of buses on various routes. On 26th June, 1956, the State 
Transpoit Authority by a notification invited applications for the grant of two stage 
carriage permits on the route Madras to Krishnagiri. The buses on this route 
were to be run as express service. The appellant and 1 17 bus operators including 
respondents 2 and 3 D. Rajabahar Mudaliar, proprietor of Sri Sambandamoorthy 
Bus Service and K, .H. Hanumantha Rao, proprietor of Jeevajyoti Bus Service 
respectively, submitted applications for the two permits in question. The State 
Transport Authority considered the said applications on the merits. In doing so, 
it proceeded to award marks in accordance with the principles prescribed by the 
impugned order and c?-me to the conclusion that the appellant satisfied the require- 
ments enunciated by the State Transport Authority for running an efficient bus 
service on this long route, and so, it granted the two permits to the appellant on 8th 
May, 1958. 

Against this decision 18 appeals were preferred by the unsuccessful a.pplicants 
including respondents 2 and 3. All these appeals were heard together by the State 
Transport Appellate Tribunal, Madras in June, 1959. It appears that before the 
appeals were thus heard, the State Government had superseded the principles enun- 
ciated in the order in so far as they related to the grant of stage carric^e permits and 
had issued another direction under section 43-A Imown as G.O. No. 2265 on qth 
Agust, 1958. Incidentally, it may be added that, by this order, different criteria 
had been prescribed for selection and a different marking system had been devised. 
The Appellate Tribunal considered the claims of the rival bus operators and allotted 
marks in accordance with the principles laid down by the earlier order. A® a 
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result, respondentsa and3SCcurcdthchighestinarksandthcirappcalsHcrcallov.-ed 
the order under appeal was set aside and two pemnts were granted to them Thu 
order was passed on 4th July, 1959 

The appellant then invoked the jurisdiction of the Madras High Court under 
Article 226 of the Constitution by his Writ Petition No 692 of 1959 In hts writ 
pet tion the appellant challenged the validity of the order passed by the Appellate 
Tribunal on 'several grounds One ofthem was that the impugned order on which 
the decuicn of the Appellate Tribunal was based, was invalid This plea along with 
the other conf’ntions raised by the Appellant failed and the learnt Smglc Judge 
who heard his writ petition dismissed the petition, on 18th Octob'r, 1962 The 
anpcllant then challenged the correctness of this decision by a Letters Patent Anpeal 
No 214 of 1962 before a Division Bench of the said High Court The Divisioa 
Bench however agreed with the view taken by the Single Judge and dismissed the 
Letters Patent Appeal preferred by the appellant The appellant then moved the 
said High Ccurt for leave but failed to <ecurc it, and that brought him here with an 
application for Special Leave which was granted on i4tb November, 1963 It u 
with this Special Leave that the appellant has brought this appeal before us for final 
disposal 

Before dealing with the points raised by the appellant, it x« necessary to consider 
the background of the impugned order, and that take* us to the decision of the 
H gh Coart tn Sn kam Vitaf S'reue, Lid V Th'R-)aiTTa^ Board, Maltu 
hy xU ^tatlaty^ In that case, the appdlaot had challenged the validity of a Govern 
ment Ordtr No 3898 which had been issued by the hladras Government on j)th 
December, 1946 Thu order purported to direct the Transport Authorities to issue 
only temporary permits as the Government intended to nationalise motor traiuporL 
Accordingly irtstruction No 2 m the ’aid order had provided that when applica 
tions were made for new routes or new timings in existing routes, then ^mall units 
should be preferred to old ones In accordance with this instruction, when the 
application for permit made by the appellant, Sn Rama Vilas Service was rejected 
the order stated that it $0 rejected m the interests of the public generally under 
section 47 (r) (a) of the Act The appellant preferred an appeal against the order 
to the Central Board namely the Provincial Transport Authority which had b*en 
constituted by the Government under «ection 44 of the Act His appeal failed and 

«o, he mov ed the Madras High Court under section 45 of the Specific Relief Act for 
an order directing the respondent — the Road Traffic Board, hladras — to coruid'T 
the applicaiion of the appellant m accordance with the provisions of the Act and 
the Rules made thereunder for renewal of the permit for plying buses The H'jh 
Court held that G O No 3898 was in direct conflict with the Provuo to 'cction 
sub-section (2) of the Act, and so was invalid This decision showed that there 
•was Tit» arfihonty trr in 'ftic State Gov ern ment to issue iinriructions, raiJu » 
were contained in the raid Government Order In reaching this decision, the High 
Court emphasised the fact that the Central Transport BOTfd and the Regional 
Transport Board w ere completely indejiendent of the Gov emment except that they 
must observe the notifications made pursuant to »cction 43 of the Act It was 
conceded that if and when the Government acted as an Appellate Tribunal, it had 
judicial functions to ducharge But these functions did not include the power togn* 
orders to any Board which was seized of an application for renewal of permiu 
That is how it was established by this decision that as the Act stood, the State Govern- 
ment had no authority to issue directions as to how applications for permits or their 
renewal should be dealt with by the Tribunals constituted under the Act Thu 
judgment was pronounced on 1st November, ic>47 

As a result of this judgment, the Madras Legislature amended llie Central Act 
by Act XX of 1948 which came into force on 19th Dec e m b er, 1948 Among** 
the amendments made by this \ct was the mscrtion of section 43 A with which 
are concerned in the pre-'cnt appeal Thu section clothed the State Goveminrtt 
with powers to issue eertam directions and orden As we have ahead) indicated 
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the point which wc are considering in the present appeal is whether the impugned 
order falls within the purview of the power and authority conferred on the State 
Government by this section. We will read this section later -when wc address our- 
selves to the question of its construction. 

The amendment of the Central Act led to the next round of controversy bet- 
ween the bus operators and the State Government and that resulted in the decision 
of the Madras High Court in C.S.S. Molar Service, Tenkasi v. The Stale of Madras and 
another''-. In that case, the validity of several provisions of the Act including the 
provisions introduced by the Madras Amendment Act were challenged. It will 
be recalled that at the time when this challenge was made, the Constitution had 
come into force and the appellant C.S.S. Motor Service urged before the High Court 
that under Article iQ (i) (g) it had a fundamental right to ply motor vehicles on the 
public pathways and the impugned provisions of the Act invaded its aforesaid funda- 
mental right and were not justified by Article iq (6). The High Court elaborately 
considered the first part of the contention and it took the vicrv, and wc think rightly, 
that a citizen has a fundamental right to ply motor vehicles on the public pathways 
for hire or otherwise and that if any statutory provision purports or has the effect 
of. abridging such fundamental right, its validity would have to be judged under the 
relevant clause of Article 19. Proceeding to deal with the dispute on this basis, 
the High Court examined the validity of the several impugned provisions of the Act. 
In regard to section 43-A, the High Court came to the conclusion that the said 
section was valid though it took the precaution of adding that the orders passed 
thereunder might be open to challenge as unconstitutional. It is, however, neces- 
sary to emphasise that the main reason which weighed with the High Court in up- 
holding the validity of this section was that the High Court was satisfied that the 
said section was “ intended to clothe the Government with authority to issue direc- 
tions of ah administrative character”. Thus, section 43-A was held to be valid 
in this case and the correctness of this conclusion is not disputed before us. In 
other words, wc are dealing with the appellant’s challenge against the validity of 
the impugned order on the basis that section 43-A itself is valid. This judgment was 
pronounced on 25th April, 1952. 

Some years after this judgment was pronounced, the impugned Government 
Order was issued on 28th April, 1956. This order pxirported to issue instructions 
or direction for the guidance of the Tribunal constituted under the Act. In fact, 
it refers to the judgment of the Madras High Court in the case of C.S.S. Motor Serviced 
It would appear that the Madras Government wanted to give effect to the said 
decision by issuing appropriate directions under its authority derived from section 
43-A which was held to be valid. The impugned order deals with five topics. 
The first topic has relation to the instructions which had to be borne in mind whilst 
screening the applicants who ask for permits. This part of the order provides that 
the applicants may be screened and disqualified on one or more of the principles 
enunciated in clauses i to 4 in that part. The second part deals with the system 
of assigning marks to the several claimants, under four columns. In laying down 
these principles, the impugned order intended to secure precision in the disposal 
of claims for permits and to enable quick consideration of the merits of such 
claimants. This part of the order, however, ihade it clear that in cases where the 
system of marking worked unfairly the Regional Transport Authority may ignore the 
marks obtained for reasons to be stated. It is this part of the order which has 
introduced the marking.system which has been the special feature of adjudication of 
claims for permits in the State of Madras. These two parts are described as ‘ A ’ 
in the Government Order. Part 3 deals with the question of the variation or exten- 
sion of routes granted under the permits. Part 4 deals with the revision of timings 
and Part'5 has reference to suspension or cancellation of permits. That in brief is 
the nature of the directions issued by the impugned order. 

After this order was issued and the Tribunals constituted under the Act began 
to deal with applications for permits in accordance with the principles prescribed 
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by It, the decision of the said Tribunal' came to be frequently challcngul before 
the Madras High Court and these disputes have, often been brought before tlia 
Court as well In the^e cases, the character of the order passed bv the Tribunal 
was examined the nature of the instructions issued by the impugned order was 
considered and the rights of the parties aggrieved by the quasi judicial dccis on of 
the tribunals abo fell for discu'sion and dccuion A question which was often 
raised was whether it was open to a parly a^ricved by the decision of the Tribunal 
to contend that the said decision was based either on a miscon trucuon of tie 
impugned order or in contravention of it, and the consensus of judicial opinion on ihu 
part of the controversy appears to be that the proceedings before the Tribunal 
constituted under the Act arc quasi judicial proceedings and as such liable to be 
corcccied under Actic’e 226 of the Constitution It also appears to be well csta 
bhshed that the impugned order is not a statutory rule and has therefore no force 
of law It is an administrative or executive direction and it is binding on the 
tribunal* , it does not, however, confer any right on the citizen and that means 
that a citizen cannot be allowed to contend that a misconstruction of the order 
or its contravention bv anv decision of the Tribunal functioning under the Act diould 
bccorrcctcd under Article 226 

In Mjs Raman and Raman, Lid v The Stale of Madras and others^, this Court b) 
a majority decision held that section 43 A of the Act as amended by the Madras 
Amendment Act, 1948 must be given a restricted meaning and the jurisdiction it 
conferred on the State Government to issue oniers and directions must be confin'd 
to administrative functions An order or direction made thereunder by the S-al* 
Government was consequently demed the status of law regulating rights of pattin 
and was treated as partaking of the character of an admimstraiiveorder S nularlj 
m R Abdulla Rowlker v Tk* Slate Transport Appellate Tribunal, Madras and olhett^,* 
this Court held by a majority decision that the orders and directions issuetl under 
section 43 A were merely executive or administrative in character and their breach 
even if patent, would notjustify thcissueofa writ offfrfwfun It was abo observed 
that though the orders were executive and did not amount to statutory rules they 
were rules binding on thcTransport Authorities for whose guidance they have been 
issued but that did not confer any right on the citizen and so a plea that a contraven 
Hon of the orders «hould be corrected by the issue of an appropriate writ w as rejected 
Such contravention, it was held, might expose the Tribunal to the risk of disciph 
nary or other appropriate action, but cannot entitle a citizen to make a complaint 
under Article 226 It is necessary to emphasise that in both these cases no argu- 
ment was urged that the impugned ord'r is itselfinvalid and should have been ignored 
by the Tribunal exercising quasi judicial authority under the relevant provisions 
of the Act The Court was no doubt called upon to consider the character of the 
impugned order and some of the reasons given in support of the conclusion that the 
impugned order is administrative or executive seem to suggest that the said order 
would, faae, be inconsutent with the provisions of section 43 A which received 
a narrow and limited construction from the Court Nevertheless, since the point 
about\thc validity of the impugned order was not raised before the Court, tins 
aspect of the question was not examined and the discussion and decision proceeded 
on the basis that the impugned order was valid Now that the question has been 
raised before us, it has become necessary to examine the validity of the impugned 
order 

Before proceeding to examine the scope and effect of the provisions of section 
43 *Ai “ necessary to bear in mind two general considerations The first broad 

cor^dcration which is rclev ant has relation to the scheme of the Act in general and 
the s*cmc of Chapter IV in particular The Act consists of 10 chapters and deals 
mainly with admmistrativc problems m relation to motor vehicles Chapter H 
deab with licensing of drivers of motor vehicles Chapter II-A deals with licensing 
of conductors of stage carriages and Chapter III with registration of motor vehicles 
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Chapter IV is concerned with the control of transport vehicles and in this chapter 
are included the relevant provisions for the applications for grant of permits, the 
consideration of those applications and other allied topics. Chapter IV includes 
the provisions relating to State Transport Undertakings. Chapter V addresses 
itself to the construction, equipment and maintenance of motor vehicles. Chapter 
VI deals with the control of traffic. Chapter VII has referred to motor vehicles 
temporarily leaving or visiting India, Chapter VIII with the question of insurance 
af motor vehicles against third party risks. Chapter IX prescribes offences and 
procedures to try the offences and Chapter X contains miscellaneous provisions." 

This scheme shows that the hierarchy of Transport Authorities contemplated 
by the relevant provisions of the Act is clothed both with administrative and qiiasi- 
judicial functions and powers. It is well settled that sections 47, 48, 57, 60, 64, and- 
B4-A deal with quasi-judicial powers and functions. In other words, when applica- 
tions are made for permits under the relevant provisions of the Act and they are 
considered on the merits, particularly in the light of evaluation of the claim of the 
respective parties, the Transport Authorities are exercising quasi-judicial powers and 
orders made discharging those functions are quasi-judicial orders which are sub- 
ject to the jurisdiction of the High Court under Article 226, vide j\'rw Prakask 
Transport Co., Ltd. v. Kew Suwarna Transport Co., Ltd.^, and Messrs. Raman and Raman 
Ltd. V. The State of Madras and others^, and R. Abdulla Rowther y. The State Transport 
Appellate Tribunal, Madras arid others^, so that when we examine the question about, 
the validity of the impugned order, we cannot lose sight of the fact that the impug- 
ned order is concerned with matters which fall to be determined by the appropriate 
Transport Authorities is exercise of their quasi-judicial powers and in discharge of 
their quasi-judicial functions. 

The other broad consideration relevant in dealing with the present contro- 
versy is that there are three sets ofprovisions under the Act which confer legislative, 
judicial and administrative powers respectively on the State Government. Section 
67 .which confers on the State Government power to make Rules as to stage carriages 
and contract carriages and section 68 which confers power on the State Government 
to make Rules for the purposes of Chapter IV are obviously legislative pors'crs, and' 
in exercise of these powers, when the Rules are framed they become statutory Rules 
which have the force of law. Naturally, the exercise of these legislative powers 
is controlled by the safeguard provided by section 133 of the Act. This latter section 
requires that when power is e.xercised by the State Government to make Rules, it 
is subject to the condition that the Rules must be previoulsy published before they 
are made. This is the effect of section 133 (i). Sub-clause (2) of section 133 proyides 
that all Rules made under this Act shall be published in the Official Gazette after 
they are made and shall unless some later date is appointed, come into force on the 
date of such publication. Clause (3) is important. It provides that all Rules made • 
under the Act shall be laid for not less than fourteen days before the appropriate 
Legislature as soon as possible after they are made, and shall be subject to such 
modifications as the appropriate Legislature may make during the session in which 
they arc so laid. So that if statutory Rules are made by the Goveniment in exercise 
of legislative powers conferred on it by sections 67 and- 68, they are subject to' the 
control of the appropriate Legislature which can make changes or modification in ' 
the said Rules if it is thought necessar;/ or expedient to do so. Publication before ■ 
the Rules are made and publication after they are made also afford another statutory 
safeguard in that behalf. That is the nature of the legislative power conferred on 
the State Government. . _ ‘ 

Section 64-A confers judicial power on the State Transport Authority, because, 
the said authority is given revisional jurisdiction to deal with orders therein specified, 
.subject to the limitations and conditions prescribed by the two Provisos to the said 
section. This is a clear provision conferring judicial power on the State Transport 
Authority. 
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Along with the legislative and judicial powers which have thus been conferred 
there IS the administrative power conferred on the State Government by section 
43*A Section 43*A reads thus 

“ The State Govemment may issue iuch orden and directions ofa general character as it mrf 
consider necessary mrcspectofany matter relating to road transport to theStatc Transport Authority 
or Regional Transport Authonty andsuchTraruport Authonty shall give elTect to all such orden asd 
directions 

It IS the construction of thii section which is the basis of the challenge to the validity 
of the impugned Rules m the present appeal It may be conceded that there are 
some words m the section which arc -against the construction for which Mr Kuman 
Mangilam contends The w6rds in respect of any matter relating to road trans- 
port are undoubtedly wide enough to take in not merely administrative matten 
but abo matters which form the area of the exercise of qu3si>judictal authority b\ 
the Tribunal constituted under the Act Pnrwytznf, there are no words of linuta- 
tion in this clause and it would, therclbrc, be possible to take the view that the« 
are matters ivhich arc scrutinised by the appropriate authorities in exercising their 
quasi ludicial jurisdiction Similarly, the State Transport Authority and the 
Regional Transport Authority to which reference is made m this section arc clothed 
not only with admmistrative power but abo with quasi-judtcial jurisdiction so that 
reference to the two authorities and reference to any matter relating to road trans- 
port would indicate that both administrative and quasi judicial matters come 
withm the sweep of section 43-A 

But there are several other considerations which sujiport Mr Ktuna« 
Mangalamb construction The first u the setting at the context of the section- 
A* we have already «een, this section has been introduced by the Legislature in 
response to the decuion of the Madras High Court m CSS Motor Sfrnef eav* 
and that would indicate that the Madras L^islature intended to confer on the Stale 
Government power to issue administrative orfer* or directions ofa general character 
Besides, the two preceding sections, secUon42, and section 43, and section 44 which 
followsstippocttheargament that the field covered by section 43*A like that covered 
by sections 42, 43 and 44 is idministrative and docs not include the area w Inch u the 
subject matter of the exercise of quasi>judicial authority by the relevant Tribunal 

Then again, the use of the words, orders and dirc-'iions w ould not be approprute 
m regard to matters which fall to be considered by authorities exercising quasi- 
judicial powers The*c word- would be appropriate if they ha\e reference to 
executnc matteis 

And lastly, the provmon that the relevant Transport Authority shall give eficct 
to all orden and directions issued under section 43 A would be clearly mappropnate 
if the uistructions issued under the said section arc meant for the guidance of quasi- 
judicial bodies If the direction is issued by the appropriate Government m exer- 
cise of its powers under section 43 A anditis intended for the guidance ofa Tribunal 
discharging its quasi-judicial functions, it is hardly necessary to say that the Authority 
shall give effect to such directions Section 43-A «ing valid, if the orders and direc- 
tions ofa general character havingthe force of law can be usued wuhm the scope 
of the said section, then such orders or directions would b> themselves be binding on 
the Transport Authorities for whose guidance they arc made , and il would be 
superfluous to make a specific provision that they are so binding On the other hand, 
if the orders and directions arc m the nature of adminutrative orders and directicn', 
they do not have the force of statutory Rules and cannot partake of the character of 
provisions of law, and so, it may not be inappropriate to provide that the said orders 
and ducctions shall be followed by the appropriate Tribunals Therefore, it seems 
to us that on a fair and reasonable constniction of section 43-A, it oughtto be held 
that the said section authorises the State Govenunent to issue orders and dircctioru 
ofa general character only m respect ofadministrativx matters which lall to be dca'i 
with by the State Transport Authoritiy or Regional Transport Authority under the 
relevant provnsions of the Act m their administrative capaaty 
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. • In reaching thi?. conclusion, we have been influenced by certain other considera- 
tions, which arc both .relevant and material. In interpreting section 43-A, we think, 
it would be legitimate to assume that the Legislature intended to respect the basic 
and elementary postulate of the rule of law, that in exercising their authority and 
in discharging their quasi-judicial function the Tribunal constituted under the Act 
must be left absolutely free to deal with the matter according to their best judgment. 
It is of the essence of fair and objective administration of law that the decision of the 
Judge or the Tribunal must be absolutely unfettered by any extraneous guidance 
. by the executive or administrative wing of the State. If the exercise of discretion 
conferred on a quasi-judicial tribunal is controlled by any such direction, that forges 
fetters on the exercise of quasi-judicial authority and the presence of such fetters 
would make the exercise of such authority completely inconsistent with the well- 
accepted notion of judicial process. It is true that law can regulate the exercise of 
judicial powers. It may indicate by specific provisions on what matters the tri- 
bunals constituted by it should adjudicate. It may by specific provisions lay dowm 
"the principles which have to be followed by the Tribunals in dealing with the said 
matters. The scope of the jurisdiction of the Tribunals constituted by statute can 
well be regulated by the statute and principles for guidance of the said Tribunals 
-inay also be prescribed subject of course to the inevitable requirement that thtse 
provisions do not contravene the fundamental rights guaranteed by the Constitution. 
.But what law and the provisions of law may legitimately do cannot be permitted 
ito be done by administrative or executive orders. This position is so well establi- 
shed that we are reluctant to hold that in enacting section 43-A the Madras Legisla- 
ture intended to confer power on the State Government to invade the domain of the 
-exercise of judicial power. In fact, if such had been the intention of the Madras Legisla- 
. turc and had been the true effect of the provisions of section 43*A, section 43-A itself 
would amount to an unreasonable contravention of fundamental rights of citizens 
and may have to be struck down as unconstitutional. That is tvhy the Madras 
High Court in_ dealing with the validity of section 43-A had expressly observed that 
what sectidn 43-A purported to do was to clothe the Government with authority to 
issue directions of aii administrative character and nothing more. It is somewhat 
unfortunate that though judicial decisions have always emphasised this aspect of the 
jnatter, occasion did not arise so long to consider the validity of the Government 
'Order which on the construction suggested by the respondent would clearly 
invade the domain of quasi-judicial administration. 

There is another consideration which is also important. If section 43-A autho- 
rises the State Goveininent to issue directions or orders in that wide sense, section 
-68 would become redundant and safeguards so elaborately provided by section 133 
while the State Government purports to exercise its authority under section 68 
would be meaningless. If orders and directions can be issued by the State Govern- 
ment which are not distinguishable from statutory Rules, it is difficult to see why 
section 68 would have dealt with that topic separately and should have provided 
■safeguards controlling the exercise of that power by section 133. - . 

It is likewise significant that directions and orders issued under section 43-A 
are not required to be published nor are they required to be communicated to the 
.parties whose claims are affected by them. Proceedings before the Tribunals 
which deal with the applications for permits are in the nature of quasi-judicial procee- 
: dings and it would indeed be very strange if the Tribunals are required to act upon 
•executive orders or directions issued under section 43-A without conferring on the 
citizens a right to' know what those oidcrs are and to see that they are properly 
enforced. The very fact that these orders and directions have been consistently 
-considered by judicial decisions as administrative or executive orders which do not 
confer any right on the citizens emphatically brings out the true position that these 
•orders and directions are not statutory Rules and cannot therefore seek to fetter the 
, -exercise of quasi-judicial powers conferred on the Tribunals which deals svitli appli- 
cations for permits and other cognate matters. 

It is however, urged that the' principles laid down in the impugned orders arc 
.sound principles and no challenge cm be made to the validity of the order ^vhcn It 
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IS conccdfd that the order enunciates very healthy and sound principles TEa 
order, it is argued, can be considered as expert opinion the assistance of which 
IS afforded by the StatcGovemmcnttotheTribunalsdcalingwith thequcstionoF 
granting permits ^\c arc notimpresscd by this argument It is not the function of 
the executive to assist quasNjudicial Tribunals by issuing directions in the exercise 
of Its powers conferred under section 43-A Besides, if section 43*A is ^lid and an 
order which is issued under it does not fall outside its purvieiv, it would be open to 
the State Government to issue a direction and require the Tribunal to follow that 
direction unquestionabl) , in every ca<c It is true that m regard to the markirg 
system evolved by the impugned rule liberty is left to the Tribunal not to adopt 
that sprem for reasons to be recorded by it This liberty m practice may not mean 
much, buteven theoretically if the impugned order is valid, nothing can prcient 
the State Government from issuing another order requiring that the marking s\> 
tern prescribed by it «hall always be followed ^Vc have already seen that section 
43 A Itself provides that effect shall be gi\ en to the orders issued under it, and *0, if 
an order issued under section 43 A itself were to prescribe that it shall be followed 
It will have to be followed by the Tribunal and no exception can be made m that 
behalf Therefore, ive cannot accept the argument strongly pressed before us by 
Mr Ganapathy Iyer on behalf of respondent I\o i that the validity of the order 
cannot be challenged on the ground that the principles laid down by it are sound and 
healthy %Ve have therefore come lo the conclusion that the impugned order 11 
outside the purvinv of section 43-A inasmuch as It purports to give directions la 
respect of matters which hat c been entrusted to the Tribunals constituted under the 
Act and which hat c to be dealt with by these Tribunals in a qua*i-judicial manner 
^Ve cannot oterlook the fact that the validity of the Act particulary in rcfcrcnceto 
Its provisions prescribing the grant and refusal of permits, has beensustainrf substan- 
tially because this important function has been left to the decision of the Tribunals 
constituted by the Act and the*e Tribunals are reyuired to function fairly and objec- 
tively with a vievv to exercise their povvers quasi judicially, and so, any attempt to 
trespass on the jurisdiction of these Tribunals must beheld to be outside the purview 
of section 43 A 

^\^e arc conscious of the fact that the impugned order was issued after and pre* 
sumably in response to the decision of the Madras High ^urt m the case ofC S S 
Motor Service'^, though it would appear that what the High Court had suggested was 
presumably the making of the Rules under section 68 of the Act It cannot ako be 
disputed that the mam object of the State Government m issuing thu order was to 
avoid vagaries, and introduce an element ofccrtainty and objectivity, m the decision 
of rival claims made by applicants m respect of their applications for permits It nwj 
have been thought by the State Government that if the Tribunals arc allowed to 
cxcrcisethcirdiscrctionwithout any guidance. It may lead to inconsistent decisions 
in different areas and that may create dissatisfaction in the puhhe mind It dots 
appear, however, that in some other States the problem of granting permits has 
been resolved without recoune to the marking system But apart from that, even 
if It be assumed that the markingsystem, ifproperly applied, miy make the decisions 
in regard to the grant of permits mote objective, fair and consistent, we do not see 
how tliat consideration can assist the decision of the problem raised before us If the 
State Government thinks that the application of «nmc kind of marking system » 
essential for a fair administration of the Act, it may adopt such course as may be 
permissible under the law Section 47 (1) (a) requires infer aha that the intcrcsu 
of the public generally ha\ c lo be borne mmindby the Regional Transport Authorit' 
in considering applications for stage carnage permits The said section refers to 
othermattcTs which have to be boineinmind. It is unnecessary to indicate them 
our present purposco TlicLcguHlurcmay amend scction47bymdicatingaddiiion^ 
considerations whicli the Transport Authonty mav have to beat in mmd , or tn 
Legislature mav amend section 47 by conferrmg on the State Gov eminent etp'os > 
and specifically a povv cr to make Rules in that behalf or the State Government Pj 
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proceed to make Rules under section 68 without amending section 47. These 
arc all possible steps -ivhich may be taken if it is thought that some directions in the 
nature of the provisions made by the impugned order must be issued. That, however, 
is a matter with which we aie not concerned and on which we wish to express no 
opinion. As this Court has often emphasised, in constitutional matters it is of 
utmost importance that the Court should not make any obiter observations on points 
not directly raised before it for its decision. Therefore, in indicating the possible 
alternatives which may be adopted if the State Government thinks that the marking 
system helps the administration of the Act, we should not be taken to have expressed 
any opinion on the validity of any of the courses specified. 

That leaves only one point to be considered. , Mr. Ganapathy Iyer urged that 
even though the impugned order may be invalid, that is no reason why the order 
passed by the Appellate Tribunal which has been confirmed by the High Court 
in-the present writ proceedings should be reversed. He argues that what the Appel- 
late Tribunal has done is to act upon the principles which are sound and the fact 
that these principles have been enunciated by an invalid order should not nullify 
the decision of the Appellate Tribunal Itself. Thus presented, the argument is no 
doubt plausible ; but a closer examination of the argument reveals the fallacy under- 
lying it. If the Appellate Transport Authority had considered these matters on its 
own ^vithout the compulsive force of the impugned order, it would have bcen another 
• matter ; but the order pronounced by the Appellate Authority clearly and unambi- 
guously indicates that it held and in a sense rightly, that it was bound to follow the 
impugned order unless in the exercise of its option it decided to depart from it and 
was prepared to record its reasons for adopting that course. It would, we think, 
be idle, to suggest that any Transport Authority functioning in the State would 
normally refuse to comply with the order issued by the State Government itself. 
Therefore, we have no hesitation in holding that the decision of the Appellate 
Tribunal is based solely on the provisions of the impugned order and since the 
said order is invalid, the decision itself must be corrected by the issue of a writ of 
■ certiorari. 

In the result, we allow the appeal, set aside the order passed by the High Court 
in Wrti Petition No.- 692 of 1959 and direct that the said Writ Petition be allowed. 
There would be jio order as to costs throughout. In accordance with this decision a 
■writ of certiorari shall be issued setting aside the order passed by the Appellate 
Tribunal and remanding the matter to the State Transport Authority for disposal 
in accordance with law. 

K.S. Appeal allowed^ 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — P.B. Gajendragadkar, Chief Justice, K.N. Wanghoo, J.C. Shah 
N. Rajagopala Ayyangar, and S.M. Sikri, JJ. 

Mithoo Shahani and others . . Appellants* 

V. ■ , 

The Union of India and others . . Respondents. 

Displaced Persons {Compensation and Rehabilitation) Act {XLIV of 1954), section 24 — Order making 
allotment set aside — Effect on title which was obtained under sanad. 

Where an order making an allotment was set aside the title which was obtained on the basis of the 
continuance of the order also fell with it. Balwanl Kami v. Chief Settlement Commissioner (Lands), I.L.R. 
1964 Punj. 36 (F.B.), approved ; Partimal v. Managing Officer, Jaipur, I.L.R. 11 Raj. 1121 (F.B.), 
overruled. A sanad can be lawfully issued only on the basis of a valid order of allotment. If an order 
of allotment which is the basis upon which a grant is made is set aside it would follow, and the 
conclusion is inescapable that the grant cannot survive, because in order that that grant should be 
valid it should have been effected by a competent officer under a valid order. 

Appeal by Special Leave from the Order dated 28th April, i g6o, of the Deputy 
Secretary to the Government of India, Ministry of Rehabilitation, Nevv' Delhi, 

♦C.A. No. 552 of 1963 and 10th March, 1964. 

W.P. No. 108 of 1960. . . 
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purporting to exercise the power* of Revision under section 33 of the Di«p!aced 
Persons (Compensation and Rehabilitation) Act, 195410 Case No 38 (894)/59 
Ncg A 

AchhruRam Senior Advocate (JVJV Aowunr, Advocate, with him), for Appelbntj 
and Petitioners 

X S Btndra, Senior Advocate, (BRGK Achar, Advocate, with him), for 
Respondents Nos 1 and 2 (In both the Appeal and Petition) 

M C Setalcad, Senior Advocate (A* Jairam and R Ganapathy Iyer, Advocatn 
with him), for Respondents Nos 3 to 7 (In both the Appeal and Petition) 

The Judgment of the Court was delivered by 

Rajagopda Ajyangar, J — The appeal by Special Leave is directed to question 
the correctness of an order passed by the Deputy Secretary to the Government of 
India Ministry of Rehabilitation undcrsection33 of thcDi'placcd Persons (Compen 
sation and Rehabilitation) Act, 1954 (Central Act XLIV of IQ54) which for con 
\ Alienee will be referred to hereafter as the Act 

The facts necessary to appreciate the pomt urged before us arc briefly tliec 
The property in dispute is agricultural land of an extent of about 60 acres 
situated at Nizamabad in the former State of Hyderabad and now in the State of 
Andhra Pradesh On 7th September, 1950, the Deputy Custodian of Nizamabad 
District allotted 44 acres of this land to five persons who arc the respondents before us 
All these five were displaced persons and viere entitled to this allotment By a 
further order dated 21st July, 1951, the balance of the 16 acres and odd was a!w 
allotted to them The allotment was by way of lease and one of its stipulation) 
was that the terms of the lease would be revred only after five yean The onl^ 
joint that needs to be stated about the terms of this lea*e is, that there w as no condi* 
tion imposed upon the lessees that they should cultivate the lands personall) 
the lease was continuing m force, the Goveminent o^ndia issued a press note oi 
13th November, 1933, by which th*y announced that they had decided to allot 
evacuee agricultural land m Hyderabad State to duplaced persons whose claicu 
for agricultural lands had been verified under the Displaced Persons (Claims) Act 
1950 It further stated that the allotments would be towards the »rttlemcnt of 
claims in respect of their agricultural lands The allotment was to be on the sane 
terms as under the quasi permanent allotment scheme m the Punjab andapplication 
Jbr allotment were invited from persons residing intrr aha in Hyderabad State whose 
verified claims included a claim for agricultural lands The press note prescribed 
the 3i*t of December as the last date for the receipt of these applications Tbc 
appellants made an application m pursuance of this notification and on 4th May 
1954, the land now in di'putc, though under a subsisting lease in favour of the res- 
jondents, was allotcd to them on quasi permanent tenure It is not disputed that 
the appellants satisfied the qualifications for making applications under the press 
note and for being allotted evacuee property theicundcr The oidcr of allotment, 
a copy of which was forwarded to the Collector of Nizamabad District contained a 
request that the allottees may be put m possession of the land and the fact intimated 
to the office of the Rcj'ional Settlement Conunissioner The Revenue Authorities 
acting on this request or direction dispor'essed the respondents from the lands 
lcas«l to them and put the appellants m possession thereof 

Thereafter, the respondents made a representation to the Regional Settlement 
Commi-sioncr, Bombay pointing out that they were displaced persons vsho having 
been rehabilitated by the allotment byway of lease were now being uprooted They 
al'c* pointed out that thev had incurred large expenses m improving the land and 
"bru ging It into proper cuhiv’Stion These applications were considered bv tic 
Regional Scttlcrartit Commisaionerwhoby his orderdated loth July, 1954, rqcctcd 
their application It is not necessary to set out the reasons for makmg this order 
except to say that one of them was the failure on the part of the lessees to personally 
cultivate the lands The respondenU then, moved the Regional Settlement Com- 
missioner requesting him to review his order and they also sought relief from the 
vGovemment of India seeking uitervcnUon m their favour 
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Subsequent to this date the Act was enacted and it came into force- on qth 
October, 1954. Section 12 of the Act empowered the Central Government to 
acquire evacuee property for rehabilitation of displaced persons and, in pursuance 
thereof the properties now in dispute were acquired by Government by a notifi- 
cation dated i8th January, 1955. During the pendency of the proceedings by 
which the respondents sought to obtain a reversal of the order dated loth July, 
1954, and without reference to them, the Regional Settlement Commissioner issued . 
sanads in favour of appellants I to 4 on I2th January, 1956, acting under section. 
20 of the Act. 

The Deputy Chief Settlement Commissioner who dealt with the representations 
made by the respondents passed an order on 22nd August, 1958, after obtaining a 
report from the Regional Settlement Commissioner. He pointed out in his order 
that there was no indication from the papers on the file that the land was originally 
leased to the re-spondents on condition that they should cultivate the lands personally- 
He therefore set aside the order of the Regional Settlement Commissioner dated, 
loth July, 1954, and remanded it for further enquiry directing the passing of fresh 
orders after a thorough enquiry. Thereafter a report was called for and obtained , 
from the Collector who conducted this enquiry and in his report dated 13th June, 
1959, he recorded a finding that therehad been personal cultivation of the lands 
by the respondents. He pointed out that of the 60 acres comprising the entire 
extent 26 guntas were allotted on a quasi-permanent basis to other displaced persons 
in 1954 and this extent was therefore out of the controversy. It ought to be men- 
tioned that the order of the Deputy Chief Settlement Commissioner which was of 
the date 22nd August, 1958, was apparently, by inadvertance passed without 
notice to the appellants. When this was brought to his notice after the remand he" 
issued notice to them and after hearing themj referred the -case to- the Government 
of India for action under section 33 of the Act. The matter was considered by the 
Deputy Secretary in the Rehabilitation Ministry who heard all the parties and rer- 
corded the following findings ; (i) that the order dated loth July, 1954, refusing 
to transfer the lands to the respondents was wrong, and (2) that there was no justi- 
fication for terminating the lease and depriving the respondents of possession of the 
property now in dispute and on these findings directed the sanads granted to the 
appellants to be revoked and the respondents be put in possession of the property.. 
It is the legality of this order that is challenged in this- appeal. 

Three points were urged; by Mr. Achhru Ram, learned Counsel for the appellantr 

(1) That the Central Government had no power under section 33 of the Act to 
revise the order of the Regional Settlement Commissioner dated loth July, 1954, 

(2) that even assuming that that order was capable of revision, the land in dispute 
had been transferred to the appellants irrevocably by way of quasi-permanent allot- 
ment and sanads issued and that thereafter the title under the sanads which had 
been granted in the name of the President of India could not be disturbed except 
in accordance with the terms of the sanads. (3) that the Deputy Secretary in the 
Government of India had no materials before him on the basis of which he could 
find that the order dated loth July, 1954, was erroneous and required to be revised. 

We shall deal with these points in the same order. Section 33 under which the 
order under appeal was made reads : 

“ The Central Government may at any time, call for the record of any proceeding under this Act 
and may pass such order in relation thereto as in its.opinion the circumstances of the case require and as 
is not inconsistent with any of the provisions contained in this Act or the Rules made thereunder.” 

In considering the argument addressed to us under this head there are two points 
to be borne in mind. If the order datedToth July, 1954, passed by the Regional 
Settlement Commissioner was “ a proceeding under this Act ” then obviously there 
is no limitation on the power of the Central Government to pass “ such order as in 
the circumstances of the case was required.” ' Of course, the Central Government 
cannot pass an order which is inconsistent with any of the provisions contained in 
the Act or the Rules made thereunder and subject to the objection made that after 
the transfer of property and the grant of a sanad under section 20 of the Act read 
with rule gi (8) in the form specified in Appendix XXIV to the Rules which is the 
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second point raised by learned Counsel, it was not suggested that the order now 
impugned was inconsistent with any of the provisions of the Act or the Rules made 
thereunder Whether the opinion whiA the Central Government entcrtaired 
was correct or incorrect on the evidence would, of course, not fall for consideration 
by this Court m an appeal undw Article 136 but as regards the contention that the 
order IS illegal or invalid a* distinct for its being incorrect, we shall deal with it in 
considering the last of the arguments submitted to us by learned Counsel 

It was urged that the order of the Regional Settlement Commissioner which 
the Central Government revised under section 33 was not “ a proceeding under 
the Act” having been passed before the Act came into force and was therefore 
outsids Its junsdictiitD u^er section 33 of the Act Theans^ver to tkisis, houexer, 
furnished by section 39 of the Act That section deab with orders passed prior to 
the commencement of the Act and renders “ aU things done ** or “ action taken” 
m the exercise of powers conferred by or under this Act as if the Act were m force 
on the date when such thing \vas done or action taken Section 39 enacts 
"Anything done or any acuon taken (inchidtng any order made) by the Chief Settlement Comma* 
s oner, Settlement C omro i w ioner, Addiaonal Settlement Commisionen or Settlement Officers for tie 
purposes of payment of compensation Or rehabilitation grants or other grants to displaced persons shall, 
in »o far as it is not inconsist en t wiih the provisions of t>»« Act, be deemed to have been done or taiea 
in the exercise of the powers conferred by or under this Act as if Act were m force on the date oa 
which such thing was done or action Was taken *’ 

It was then suggested that since the order dated 10th July, 1934, had merely rejected 
an application filed by the respondents for restoring them to pos»c«sion of lands from 
which they complained they had been umustly dispossessed, U was not ‘‘a thing 
done ” or ** action taken for the purpose 01 payment of compensation or rehabiliti* 
tion grants to displaced penons ” so as to be deemed to be taken under the provi. 
sions of this Act The same point was ueged in a slightly difierent form by sa)]Rg 
that even if the Central Government could interfere and set aside the order of tbc 
Regional Settlement Commissioner dated lolh July, 1954, still they could not direct 
the cancellation of the sales and grants of sanads to the appellants and that as 
this svas not a matter pending before them, the order m so far as it directed the 
cancellation of the sanads and the dispossession of the appellants from the disputed 
property was without jurisdiction Wc do not see any substance m the points 
stated m either form In the first place es-en iflcamed Counsel 1$ right in submit- 
ting that the Central Government should has c stopped w ifh setting aside the order 
dated loth July, 1954, the result svould have been the same, because the prajcr 
svhich svas rejected by the Regional Settlement Commissioner when he j assw that 
order was that contained m an application by the respondents that they should be 
restored to the possession of the lands IVom which they had been dispossessed If 
that prayer had to be granted On the reversal of the order dated 10th Jul>, 1954. ** 
would inevitably have meant that the ajjpcllants should have been deprived of 
possession vshich is exactly what the order now impugned has directed As tlie 
dispossession of the appellants \v3s consequential on the setting aside of the order 
dated 10th July, 1954 the appellants do not obtain any advantage by raising the 
contention that the Central Government should have confined itself to setting aside 
that order and doing nothing more Besides, this submission proceeds from not 
appreciating the matters that were the subject of consideration before the Centra! 
Oov'emment and were considered by them at the tune when the impugned order 
was passed The facts were that there had been an allotment b> way of the lease 
as a rehabilitation grant to penons who were admittedly displaced persons m 1 950-51 
It was “ this thing done ’’that had been upset m 1954 and which w'as restored bj the 
order ofJuK, 1954, being set aside by the order under section 33 of the Act In 
substance and efTect therefore the impugned order was dealing with and rectifying 
an error committed in relation to a “ thing done or action taken ’ with rc5pe« 
to a rehabilitation ferant to a displaced person Not merely the order dated lotb 
July, 1954, but the entire question as to whether the respondents as original allotccs 
by way of lease were entitled to the relief of restoration was referred to the 
Government by reason of the order of the Regional Settlement Commissioner dated 
3rd November, 1959 Both the parties were heard on all the points by the Centra 
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•Government before the orders were passed and it would not therefore be right tO' 
consider that the matter in issue before the Central Government was techinically 
:merely the correctness of the order of the Regional Settlement Commissioner dated 
loth July, 1954, which read in vacuo might not be comprehended within section gq. 

The next point that was urged was that the appellants had been granted sariads 
on I2th January, 1956, and that their sanads could not be cancelled and the title 
acquired thereunder displaced except in accordance with the terms of the sanads. 
'The term of the sanad which is relevant and which was referred to as the sole ground 
on which it could be set aside and the title of the appellants displaced reads : 

“ It shall be lawful for the President to resume the whole or any part of tlic said property if the 
•Central Government is, at any time, satisfied and records a decision in writing to that efect (the ded- 
rsion of the Central Government in this behalf being final) that the transferee or his predecessor-in- 
interest had obtained or obtains any other compensation in any form whatsoever under the said Act by 
tfraud or misrepresentation 

It is not disputed that this condition has not been fulfilled but the question, however j 
is whether when the order of allotment on the basis of which the property was 
.granted to the appellant and the sanad issued, is itself reversed or set aside can the 
sanad and the title obtained thereunder survive ? On this point there are two deci- 
sions to which our attention was invited — ^thc first is a decision of the High Court of 
Rajasthan in Parlumal v. Managing Officer, Jaipur'^, being a decision of a Full Bench 
■of that Court. That case was concerned with the construction of section 24 of the 
Act which deals with the power of the Chief Settlement Commissioner to revise 
orders passed by a Settlement Officer, Assistant Settlement Officer, Assistant Settle- 
ment Commissioner, Additional Settlement Commissioner etc.. The relevant part 
of the head-note brings out the point of the decision. It reads : 

“ Section 24 of the Displaced Persons (Compensation and Rehabilitation) Act, 1954, no doubt 
■confers very wide powers of revision on the Chief Settlement Commissioner, but it does not authorise 
•cancellation of sales after they are completed. No doubt allotment can be set aside under section 24 of 
tbe Act, but after such allotments ripen into sales, they cannot be cancelled. The Chief Scttlerhent 
■Commissioner or the Settlement Commissioner exercising his powers has no auAority to cancel sale of 
property and an order of cancellation of sale of property is without jurisdiction and invalid. It 
would be too much to read in section 24 o 1 the Act to hold that it extends to cancellation of sales by 
■ ejgjressly providing for cancellation of allotments. The execution of a sale deed cannot be regarded 
as only a formal expression of an order of allotment dependent on its subsistence. ” 

-Subsequent to this decision a case arose before the High Court of Punjab : Balwant 
ICaur V. Chief Settlement Commissioner. {Lands) and a Full Bench of that Court by a 
majority dissented from this view and held that where an order making an allot-' 
ment-was set aside the title which was obtained on the basis of the continuance of that 
order also fell with it. Wc are clearly of the opinion that the judgment of the Pun- 
jab High Court is correct. The relevant provisions of the Act and the Rules have 
all been set out in the decision of the Punajb High Court and we do not consider it 
necessary to refer to them in any detail. It is suffieient to say that they do not 
contain any provision which militates against the position which is consistent with 
jjrinciple and logic. It is manifest that a sanad can be lawfully issued only on the 
basis of a valid order of allotment. If an order of allotment which is the basis upon 
which a grant is made is set aside it would follow, and the conclusion is inescapable 
that the grant cannot survive, because in order that that grant should be valid it 
should have been effected by a competent officer under a valid order. If the vali- 
dity of that order is effectively put an end to it would be impossible to maintain 
unless there were any express provision in the Act or in the Rules that the grant 
still stands. It was not suggested that there was any provision in the Act or in the 
Rules which deprives the order setting aside an order of allotment of this effect. 
We do not therefore consider that there is any substance in the second point urged 
"by learned Counsel. 

The last of the points urged was that the Deputy Secretary who passed tlm in> 
Jiugned order had no materials upon which he could find that the oraer dated 
loth July, 1954, was erroneous or justified being set aside. Learned Counsel is 
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not right in this submission because if the respondents were entitled to remain in 
possession of the propc ty originally leased to them by way of allotment and their 
ieastbold interest had not been validly terminated — a fact which on the matcnali 
the Deputy Secretary was competent to find — the order that he passed restoring 
them to possession could not be 'aid to lack material IVc consider therefore that 
there is no merit in this submission 

The result i' that the appeal faib and is dismissed with costs 
IVrti PeMion Jfo io8 of 1960 

This petition under Article 3s of the CSonstitution has been filed by the appel- 
lant' in Civil Appeal 552 of 1 963 and 'eeks the issue of a writ of cerliorm to quash 
the same order of the Deputy ^cretary to the Union Government as that whose 
legality is challenged in the appeal Both the Writ Petition as well as the application 
for Special Leave came on for preliminary hearing on 30th November, i960, and 
while the leave prayed for was granted, rule ntn was also issued m the petition and 
the two matters have been heard together In view of our decision m the appeal, 
the Writ Petition will stand dismissed, but there will be no order as to costs 

K S Appeal and Petition distnus i 

THE SUPREME COURT OF INDIA 
(Civil Appellate Jurisdiction ) 

Present — P B Gajendraoaokar, Chuf Justice, K N Wanciioo, J C 
Shah, N Rajaoopala Ayyavoar and S M Sikri, JJ 
Biharv Eal Batra Appellant* 

p 

The Chief Settlement Commissioner, (Rurlal) Punjab, 

Chandigarh and other* .. Respondents 

Duplaad Ptrions {Cmpmsaiun aid RehaMuatun) Aet IXUV ef lM),stclm 2 i— Order makvtgalUt 
meat set aside^Efeet en tuU mdet xanad—RuUs-^RaU 2 (h)—!/ duerminatay 

Whm an order making an allotmentwastetaiide the tide vitucb was obtained od the basuoftbe 
contmuance of the order also fell with »c 

Rule 2 (A) of (be Dirplaeed Penoai Compoisalion andRcbab btauon Rules 1 955 cannot be *ai4 
to be discrumnatory' No rule wh ch seeks to change the law can be held invalid for the mere reason 
*bat It eiTectsau altera lion in the law it cannot be said that a rule nh ch operates prospectively O m 
valid becaux thercb) a difference is made betvkccn the |sasi and the future 

Appeal from the Judgment and Order dated 26th Nevember, 1959 of the Pun- 
jab High Court in Civil Writ No 678 of 1957 

RuAa/i AdraiB, Senior Advocate, OV J\ AVjic<inj,Advocate, with him) for Appel- 
lant 

B K hhanna and B R G h Aehar, Advocates, for Respondents ISos i to 3 
D A Mukkerjee, Advocate, for Rei^iondcnt No 4 
R V S and TRY Sasht, Advocates, for Respondent No 5 
The Judgment of the Court was delivered b> 

iJeydgopoia Ajyarigar, J — Tins is an appeal on a certificate of fitness granted 
under Article 133 by the High Court of Punjab against the order of that Court 
dismissing the appellant’s petition to it under Article 22G of the Constitution 

The point in controvxn> lies within a narrow compass and hence of the volu 
mmous facts we propose to set out only those which arc relevant for appreciating 
the contentions urg«l before us The father of the appellant owned a considerable 
agricultural property ih Pakistan and he with the member* of his famil) moved over 
to India on partition \The appellant’s father was allotted a considerable exten t 
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of land in village Kharar, District Ambala, but we are not concerned with that: 
He had still some unsatisfied claim for allotment and on 29th December, 1955. 
he was allotted by the Managing Officer on quasi-permanent tenure Khasra Nos. 
880, 881 and 882 which were within the municipal area of Kharar with the regularity 
of w’liich allotment alone this appeal is concerned. If may be mentioned that the- 
appellant’s father had died in 1952, and the allotment made was actually to the 
appellant in lieu of the claim of his father. On the allotment being made, a sanad, 
was issued to the appellant on 31st December, 1955 by the Managing Officer. 
When the appellant tried to take possession of these lands, disputes were raised by 
respondents Nos. 4 and 5. They were not displaced persons but they claimed that 
they had been in possession of this property from a long anterior date from which 
they could not be disturbed and also that the property could not be the subject 
of a valid allotment. These respondents moved the Assistant Settlement Gommis-- 
sioner for cancellation of the allotment and this appeal was allowed by the Officer' 
who found that the land comprised in these three khasra numbers were within an. 
“urban area ” within the meaning of rule 2 {h) of the Displaced Persons Compen- 
sation and Rehabilitation Rules, 1955, consequently that the allotment to the 
appellant was contrary to law. He therefore cancelled the allotment. The appellant 
thereafter applied to the Chief Settlement Commissioner in revision and not being: 
successful there moved the High Court by a petition under Articles 226 and 227 of 
, the Constitution. As stated earlier, this petition was dismissed and it is the correct- 
ness of this dismissal that is challenged in the appeal before us. 

Mr. Bishan Narain, learned Counsel for the appellant urged in the main 
two contentions in support of the appeal. The first was (i) that after the Manag- 
ing Officer granted a sanad on 31st December, 1955, in the name of the President 
of India, the appellant obtained an indefeasible -title to the property and that this - 
title could not be displaced except on grounds contained in the sanad itself even in 
the event of the order of allotment being sec aside on appeal or revision. We have 
considered this point in the judgment in Civil Appeal No. 552 of 1963 {Shri Mithoo 
Shahani and others V. The Union of India and others^, which was pronounced^ on loth 
March, 1964, and for the reasons there stated this submission has to be rejected. 

The second point that he urged was, and this was in fact the main contention 
raised before the High Court, that rule 2 (A) of the Displaced Persons Compensation 
. and Rehabilitation Rules 1955 was unconstitutional as contravening Article 14 
: of the Constitution and so the original allotment to the appellant must be held to^ 
be lawful. We consider that there is no substance in this argument. In fact we 
are unable to appreciate the ground on which the contention is being urged. Sec- ■ 

• tion 40 of the Displaced Persons (Compensation and Rehabilitation) Act, 1954 
: enables the Central Government by Notification- in the Official Gazette to make 
, Rules to carry out the purposes of the Act, and in particular on an elaborately 
enumerated list of matters. It was not suggested that the Rules of i955 were not 
■; Competently made under section 40. These Rules were published on 21st May, 1955 • 
I'^vhen they came into force. Rule 2 (A) the validity of which is impugned in these 
■proceedings is a rule containing the definitions. 

. Rule 2 (A) reads, to extract what is material : 

“ 2. In these Rules, unless the context otherwise requires — 

{“) to {g) 

(A) ‘ urban area’ means any area within the limits of a corporation, a municipal committee, a 
notified area committee, a town area committee, a small town committee, a cantonment or any other • 
area notified as such by the Central Government from time to time : 

Provided that in the case of the quasi-permanent allotment of rural a^cultural lands already 
- made in the States of Punjab and Patiala and East Punjab States Umon,the limits of an urban area shall - 
be as they existed on the 15th August, 1947. ” 

The words ‘ of rural agricultural lands ’ occurring in the Proviso to this rule were - 
replaced by an amending Notification of 1957 ^7 words ‘in rural area ’, but 

1. Reported in (1954) 2 S.G.J. 579. 

S C J— 75 
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this amendment is obvioulsy of no significance “ Rural area ” is defined by rule 
2 (/) to mean ‘ any area which is not an urban area ’ 

Pausing here, it ivould be useful to state two matters which are not in dispute 
(i) that the allotment to the appellant was made on 29th December, 1955, thesaiad 
being issued tivo days later It was ther^rc an allotment which was nude after 
2 1st May, 1955 when the rules came into force , {2) the other matter is that Khain 
Nos 880, 881 and 882 were included in urban limits on 10th February, 1951, by 
the muniapal area of Kharar being extended to cover these plots It would 
therefore be obvious that on the date when the allotment was made, the allotted 
land was in an “urban area*’ and therefore it could not ha\e been validly alloted 
We must confess our inability to comprehend what precisely was the di«cnnii 
nation which the rule enacted which rendered it unconstitutional as violatnx of 
Article 14 So far as ^ve could understand the submission, the unreasonable dis- 
crimination was said to exist because of the operation of the Proviso Under the 
Proviso in regard to quasi permanent allotments ‘already made 1 » , made before 
21st May, 1955 th»' States of Punjab and Pqisu, the lest of ivhat was to be con 
sidcred an “ urban area ” was to be determined on the basis of the state of cir 
cumstanccs which obtained on t5th August, 1947 The allotment in favour of the 
appellant ivas after tl?e Rules came into force and was not one “already nude 
Therefore if on the date of the allotment the land was m an urban area, the allot 
ment would be governed by the mam Para of the definition and so could not hare 
been validly made and that was the reason why it was set aside The discricunatica 
IS said to consist in the rule having drawn a dividing line at the datewhen it came 
into force, for determinmgwhethertheallotmcntwasvalidornot It is the duen- 
crimmation that 13 said to be involved m this prospective operation of the rule that 
we find It difficult to appreciate It is possible that before the Rules were framed the 
land nowm dispute could have been alloted, but because of this it is not possible te 
suggest that the rule altering the law m this respect which (x coiuessit is within tie 
rule making power under the Act, is invalid Such a contention is patently uii 
contradictory Every law must have a beginning or time from which it operates, 
andooruletvhKhsecks to change the law can be held invalid for the mere reason thit 
It effects an alteration m the law It is sometimes possible to plead injustice m a 
rule which is made to operate with retrospective effect, but to say that a rule whiA 
operates prospectively is invalid because thereby a difference is made bctv>cen the 
past and the future, is one which we arc unable to follow 

There are no merits in thu appeal which fails and is dismissed with costs 

K S Appeal iismaui 

THE SUPREME COURT OF INDIA 
(Civil Appellate Jurisdiction ) 

PRESE^fT — P B GAJZSDRAOADfUm, Chief Justice, K.'S WA^aiOO,J. C SllAlI, 

"N Rajaoopauv Avyaaoar axd S M Siww, JJ 

The State of Rajasthan Appellant * 

V 

Mukan Chand and others • Respondents 

Rajas&en Japider'e Dtlt Redempiun Ail (IX IS^T) tirlioKt 2 (t) end 7 (Z't—Vahditjf—I/ eerSree^ 
I9and3l of the CovtibsSitm ef lndta(\9M) 

Section 2 (»), clauses fi) to (vi) ol the Rajasthan jagirdat** Debt Redemption AetdX of 
eluding debts mentioned in the defimcion of debt infringe Article 14 of the ConstiKituM ^ 
India The &ct that debts are owed to a government or local authority or other bodies metiuw^ P 
the impugned part of section 2 («) has no rational relatiooship with the object sought to be 
bytheAct Further, no intelligible pnnapic underlies the exempted categories of debts No !«»»■ 

aoleclassification IS disclosed for the purpose ofsiBtaining the impugned part of section 2 (*) 

Section? (2) confining the credltonr^ht to p r oc e e d only against the conpei^t«» 
■rehabilitation pantisvalid as It ^mposes rcastmableresTncuo,, .intheinterestsof geBeral puoi*. 
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the right of a seoired creditor. A secured creditor, when he advanced money on the security oijagir 
property, pnmarily loohed to that property for the realisation of his dues. Further this sub-section has 
been designed with the object of rehabilitating ajagirdar whose ja^iV properties have been taken over 
by the State for a public purpose at a low valuation. 

Appeal from the Judgment and Order dated i8th February, 1959, of the Rajas- 
than High Court in Civil Misc. Case No. 10 of 1959. 

S. K. Kapur, Senior Advocate, {B. R. G. K. Achar, Advocate, with him), for Appel- 
lant. No appearance for Respondent No. 

The Judgment of the Court was delivered by 

Sikri, J. — This is an appeal directed against the judgment of the Rajasthan 
High Court, which gtanted a certificate under Article 133 (i) (c). 

One Mukan Chand, respondent No. i in this appeal (hereinafter referred to 
as the decree-holder) obtained a mortgage decree on 12th February, 1954, for 
Rs. 1,14,581-14-6, with future interest at 6 per cent per annum, against one Kao Raja 
Inder Singh (hereinafter referred to as the judgment-debtor) . The mortgage money 
was advanced under three mortgages, and the mortgaged properties consisted of 
2 Jagirs and some non-jagir immovable property. The latter property was sold in 
execution and Rs. 33,750 paid to the decree-holder in partial satisfaction of the 
decree. On 14th December, 1956, the decree-holder filed anSexecution petition in 
the Court of the District Judge, Jodhpur, for Rs. 99,965-3-6, praying for attach- 
ment of the amount of compensation and rehabilitation grant which would be paid 
to the judgment-debtor on account of resumption of his jagir. This case was re- 
gistered as Execution Case No. isIST. On 29th July, 1957, the judgment-debtor 
made an application before the District Judge, Jodhpur, to the effect that the de- 
•crctel amount should be reduced in accordance with section 5 of the Rajasthan 
Jagirdar’s Debt Reduction Act (Rajasthan Act IX of I957)* On 31st July, 
'I 957 > ftie judgment-debtor submitted another application claiming that only half 
of his total jagir compensation and rehabilitation grant money was liable to attach- 
‘ment under section 7 of the said Act. The decree-holder, in his reply to those peti- 
tions, luged that the provisions relied on where ultra vires the Constitution of India, 
being in contravention of Articles 14, 19 and 31 of the Constitution. 

On 3rd December, 1957, the decree-holder filed a petition under Article 228 
of the Constitution, praying that the Execution Case No. 12 of 1957 pending in the 
•Court |Of the District Judge, Jodhpur, be withdrawn from that Court to the Rajas- 
than High Court. The High Court transferred the case to its file, and thereafter 
issued notice to the State of Rajasthan, as the constitutionality of the said Act had 
been challenged. By its judgment, the High Court held that apart from the latter 
part of section 2 (e) excluding certain debts — thereinafter referred to as the impugned 
part: — and,section 7 (2) of the Act, the rest of the Act was valid. The State applied 
for leave to appeal to the Supreme Court, and so did the decree-holder. On the. 
•certificates being granted, two appeals were filed in this Court. The appeal of 
Mukan Chand (Civil Appeal No. 508/61) was, by order dated 23rd April, 1962, 
•of this Court, held to have abated. Therefore, we are not concerned with the 
validity of the other provisions of the Act. 

Although the validity of the other provisions is not now in question, it is neces- 
sary to set out the relevant provisions of the Act, because they have a bearing on the 
question of the validity of the impugned part of section 2 (e) and section 7 (2) of 
■the Act ; and these are reproduced below : 

"Preamble — ^To provide for the scaling down of debts of jagirdars whose jagir lands have been re- 
sumed under the provisions of the Rajasthan Land Reforms and Resumption of Jagirs Act, 1952. 

Section. 2 (e) “ debt ” means an advance in cash 'or in kind and includes any transaction tvhich 
is in substance a debt but does not include an advance as aforesaid made on or after the first day of 
January, 1949 or a debt due to : — 

(i) the Central Govenrment or Government of any State ; 

(ii) a Local Authority ; ■' 

(iii) a Scheduled Bank ; 
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(rt) a Co-operatnt Soaetj , 

(v) a vraqf, trust or mdowment for a c&arttable or religious purpose only , or 

(vi) a person , where the debt was advanced on lus behalf by the Court of Wards 

Steltet 3 Reduction of sectmd debt et the tone of pasting of decree— {\) Isotwithstandmganvihing En any 
law agreement ordocument, many sut to which this Aet-applies relating to a secured debt, theCout 
shall after the amount due has bera ascertained, but before passing a decr e e, proceed as bereisafla 
stated 

(2) ffl) IVbere the mortgaged properly consistsexclusively of jagu-lands and such lands harr 
been res u med under the provisions of the Act, the Court shall first ascertam whether the mortgagor had 
thenght under the jagir law m force at the tune the mortgage-deed was executed to mortgage the jag? 
lands, or failmg that, whether specific permission for ejecting the mortgage was obtained from the 
cempetentauthOTity, and whether the mortgage wasvalidlysubsistingon the date of resumptioa cf 
the jagir lands. 

{b) if the mortgage was legally and properly made and was \*a!id!y subsisting on the aforesaid 
date the Court shall reduce the amount due lo accordance with the formula given ui Schedule 1 

(3) Where the mortgaged property consists partly of jagir lands as aforesaid and partly of pro- 
pert) other than such lands, the Court shall after tahmg action m accordance with the provisions cf 
sub-^ausc (a) of subjection (2), proceed to distnbiiie she amount due on the two properties feTiaratelr 
m accordance With the principles contained m section 82 of the Transfer of Property Act, 1682 (I\ cf 
1882) as ifthey had been properties belonging separately to two persons with separate and distmct 
rights of ownentup , and after the amount dachas been so distributed, reduce the amount due co 
the jagir lands in accordance with the formula grvco is Schedule 1 

Section 4- • f 'o tr frt to reduce ttfated debt efter passing of deerte -—(I) Notwithstanding anything m the 
Code of Civil Procedure, 1903 (V of 1908) or any other law, the Court which passM a decree to 
which the ActappIie3rciatingtoasenireddebishall,ontheapp1icaiion either of the decree-holder 
or judgment debtor, procee d as hereinafter stated. 

(2) Where the mortgaged property charged under the deere* etmsists exclusively of ugir IwuP 
and such lands have been resumed under the provisions of the Act, the Court shall reduce the ansooa* 
due in accordance with the formula given m Schedule I 

(3) Where the mortgaged property charged under the deuc e consistspartly of jagir lands asd 

J artly of property ocher than jagir lands, the C^t thali determine the amount due on the tint day cf 
anuary, 1S49, and distnbute the same on the two properties separately m accordance wth the pnat> 
pies contained m section 82 of the Transfer of Property An, 1882 {IV of 1M2), as if they had bea 
prtipeitiM belonging to two persons with separate and distmct rights of ownership and after the amoosl 
due as respect the jagir lands has been so calculated, reduce itjn aceordince with the formula grra 
in Sehedme 1 j .* 

Stetion OSatufacthon of the decree— PStet the amount due has been reduced under and in acne 
dance with the pravuiofts of section 4 the decree shall, to the extent of the reduction to effected 
be d>*emed, for all purposes and oo all occasions to hate been duly utnfi^ 

Section 7 (2)— 'Sotwithstaoduig atiythmg w any law,'tbe reduced amount found m the case of* 
mortgagor or judgment jfebtor as ihe ease mav be under section 3 or section 4 as respects mortgaged 
jaeir lands 'han not be legally recoverable otherwise than out of the compensation andrriiabilititioo 
grant payable losuch mMtgagor or judgment debtor in tes p o t t of such jagir lands” 

AV'etaa) mention that respondentNo i has not entered appearance m this Coiurt 
The Icamcti Coilnsei for the State, Mr S K Kapur, has urged that the High Court 
erred in holding that these two provisions, i e , impugned part of section 2 (e) and 
section 7 (2), tvere voirf Regarding tAe impugned part of section 1 (ef, Ac canr* 
tended that the debts mentioned m sub<lauscs (1) to (vi) of section 2 (e) }m\-e been 
placed on a dificrent footing from debts due to other creditors, because the bodies and 
the authorities mentioned therein serve a public purpo'^c or a public cause lie 
urged that this provided a rcaronable basis for differentiating between private 
creditors and creditors mentioned in clauses (i) to ^vi) above Regarding section 
7 (2), he Urged that it imposed reasonable restrictions, m the interest of general 
public, on the creditors 

Before cxammiiig the validitv of the impugned provosions, it is necessary to 
examine the scheme of the Act As the Preamble states in plain terms, the object 
of the Act IS to scale dow-n debts of jeptian whose jegir lands have been resumed 
under the provisions of the Rajasthan Land Referms and Resumption of 
Act. Clau'C (e) of section 2 defines* debt ' to mean an advance in cash or in kmd 
The definition docs not embrace dues ofGovcmmcnt or a local authority in 
of taxes, land revenue, etc The definition then excludes from the purview ol th 
Act debts due to Central Government and other aulhonncs and bodies mcntiorW 
in the clause Wc shall advert to them later when discussing the \Tilidity o» ^ 
exclusion 
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Section 3 provides for reduction of secured debts in accordance \vith the for- 
mula given in Schedule I at the time of passing a decree, and their apportionment 
where necessary, between jagir and non-jagir property. Section 4 provides for 
reduction of secured debts after a decree has been passed. Section 5 directs a Court 
to pass a fresh decree after reduction of the secured debts. Section 6 provides 
that after reduction of the secured debt in accordance with the provisions of section 4, 
the decree shall, to the extent of the reduction so effected, be deemed for all purposes 
and on all occasions to have been duly satisfied. Clause (i) of section 7 provides 
tor the execution of the decree against the compensation and rehabilitation grant 
payable in respect of theja^zV lands of the judgment-debtor. Clause (2) of section 7, 
which has been struck down by the High Court, prohibits the recovery of the reduced 
amount with respect to jagir property from any property other than the compensa- 
tion and rehabilitation grant payable to ajagirdar. The effect of this provision is 
that the other properties of the jagirdar, existing or which he may acquire hereafter, 
are immune from being proceeded against in execution or othenvise. 

We think that the High Court was right in holding that the impugned part 
■of section 2 (e) infringes Article 14 of the Constitution. It is now well-settled that 
in order to pass the test of permissible classification, two conditions must be fulfilled, 
namely, (i) that the classification must be founded on an intelligible differentiation 
which distinguishes persons or things that are to be put together from others left 
out of the group, and (q) that the differentia must have a rational relationship 
to the object sought to be achieved by the statute in question. In our opinion, 
•condition No. 2 above has-clearly not been satisfied in this case. The object sought 
to be achieved by the impugned Act was to reduce the debts secured on jagir lands 
. which had been resumed under the provisions of the Rajasthan Land Reforms and 
Resumption of Jagirs Act. The Jagirdar’s capacity to pay debts had b^n reduced 
by the resumption of his lands and the object of the Act was to ameliorate his condi- 
tion. The fact that the debts are owed to a Government or local authority or other 
bodies mentioned in the impugned part of section 2 (e) has no rational relationship 
with the object sought to be achieved by the Act. Further, no intelligible principle 
underlies the exempted categories of debts. The reason why a debt advanced on 
behalf of a person by the Court of Wards is clubbed with a debt due to a State or 
a scheduled bank and why a debt due to a non-scheduled bank is not excluded from 
the purview of the Act is not discernible.' 

In this connection, Mr. Kapur has relied on the decision of this Court in Manna 
Lai V. Collector of Jfialivar'^. This case is clearly distinguishable because there a 
law giving special facility for the recovery of dues to a bank owned by the Govern- 
ment was held not to offend Article 14 of the Constitution. It is clear that the 
■Government can be legitimately put in a separate category for the purpose of laying 
•down the procedure for the recovery of its dues. Mr. Kapur further relied on 
.Nand Ram Chhotey. Lai v. Kishori Raman Singh^. The judgment of the High Court 
undoubtedly supports him, but, with respect, we are unable'to agree with the ratio 
•of the case. The High Court was concerned with the U.P. Zamindars Debt Reduc- 
tion Act (U.P. Act XV of IQSS), which is substantially similar to the impugned 
Act. The ratio of the High Court is : 

“ It appears to us that the Legislature had to make a distinction between debts due from the 
j cx-zamindars to private individuals and the debts due to scheduled banks or to Government or semi- 
■Goverment authorities. The obvious reason appears to be that the private money-lenders were consi- 
dered to be a bane to rural economy and perpetrating agricultural indebtedness. It was to save the 
cultivators from such unscrupulous money-lenders that such laws had to be enacted, the last in series 
being the Zamindars Debt Reduction Act.” 

Wc consider there is no force in these observations. No such reason is apparent 
from the terms of the Act. Non-schedulcd banks and all other private creditors 
•cannot be said to be a bane to rural economy. 


1. (1961) 1 S.G.J. 665 : A.I.R. 1961 S.G. 
.828 ; (1961) 2 S.C.R. 962. 


2. A.I.R. 1962 All. 521. 
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The third case rehed on by Mr. Kapur^yamrutlal Rcmlal KtnUe v Ktskofle 
and Stale of Hyderabad'^, does not contain any discussion The High Court supported 
the exclusion on the ground that ** exclusion of certain class of debts under section 3 
of the impugned Act also is not without substantial justification for public dcnundi 
do not stand in the same position as ordinary demands ” Apart from the tact 
that all the exempted categories arc not public demands, the High Court do« 
not seem to ha\c considered whether the diflcrcntia had any rational rclatioiuHip 
sought to be ahiescd by the Act 

In conclusion, agreeing s«lb Uie High Court, we hold that no rtasonaKe 
classification is disclosed for the purpose of sustaining the impugned part of section 

= w 

Now, coming to the question of the validity of section 7 (2), we consider tlia' 
this sub-section is valid as it imposes reasonable restrictions, in the interests of 
general public, on the rights of a secured creditor A secured creditor, when be 
advanced money on the security ofjagir property, primarily looked to that property 
for the realisation of his dues Further, this sub-section has been designed with the 
oligect of rchabilitatmg a jagirAtr whose jtfgif properties have been taken over by 
the State for a public purpose at a low valuation If this provision was not nude, 
the jagirdar would find it difficult to start life afresh and look to other avoca- 
tions, for not only his existing tion-jagir property but his future income and acquired 
properties would be liable to attaclmcnt and sale for the purpose of satisfying the 
demands of such secured creditors Accordingly, we hold that section 7 (2) un* 
poses reasonable rcstnciions m the interest of general public 

The appeal as accordingly partly accepted, the decision of the High Court » 
regard to section a (e) is confirmed and that in regard to section 7 (a) is revnvd 
As the respondent was not represented and the appeal has only partly succeeded 
we order the parties to bear their own costs in this Court 

K S Appeal partly aeapiii 

THE SUPREME COURT OF INDIA 
(Civil Appellate Jurisdiction ) 

pRESEJTT -PB Gajevdraoadkar, CAk/" Jtuhfr, K.N WANatoo, JC Sn-tA 
N Rajaoopala Ayvancar, A^o S M SiKRr, JJ . 

The State of Uttar Pradesh and another . Appellants* 

V 

Audh Narain Smgh and another .. ResponJtnU 

CoKsblulwn ef Itita (1950), ArticU 311 (2)— Tahviidar eppmalti by Cettne^ 
Tuasvrr w lA# Stale af Uttar Pradesh— If a emt sertanS aj the Slate or heUr a rail post, tn the State— TitSJ 
cf TtlaSionshp af mister end sertant 

The Govemment Treasum m the Sute of Uttar Fradesh u a onl tervaat of the State holdi4 
a specific post, and be ts authomed by the tcras of his employment to employ Tehnidan to assist 
in discharging his daties Payment of remuneroiieo to the Tahetldvs is lor terrices rendered ta tlf 
Cashier Depanment of the Dmnct TVeasurf of the Stale The Tehnidart receive thor rammerso® 
dimctly from the State, and are tabject to the control of the District OfEcen m the matter of tranif'^ 

removal and disciplinary action. Employmentof Ta%n£i«r being for the purposeofearrymsout dr 

work of the State, even thou^ a degree of control is eterciscd by the Oo% eminent Treasurer and 
appointment u m the first instance made by the Treasnter subject to the approval of the Datrj^ 
Officers, It must be held that the Tahnidar is entitled to the protection of Article 311 of 
Consiitaljcai 

Accordmsly an order removing a TehtHder from sers ice which was made at the instance of 
ControUerwithoutconfoinuns to the requirrmenti of Article 311 (2) of the Constitution was 

Whether in a given case the relatiansh/p of master and servant exatsisa question of &et» 
must ^detamned on a consideration of all material ard relevant cimnnsiances having a bea^® 
that question Ordinarily the nght of an employer to control the method of doing the woAaad^ 
powmorsupenntendcnce and control may betreated as rtcnglymd catn-eofihe rcUtioaofinastg^ 

servant, for that relation imports the power not only to direct the doing of some work but also the po*” 


•CA Ivo 120 of 196i 


1 AIR ISa5 Hyd 194 


9th March, 19 ^* 
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to direct the manner in which the work is to be done. If the employer has the power prima facie, the- 
. relation is that of master and servant. 

Appeal by Special Leave from the Judgment and Decree dated 13th Decem- 
ber, 1960, of the Allahabad High Court, in Special Appeal No. 204 of 1957. 

H.pV. Sanyal, Solictor-General of India, ('C.P. Lai, Advocate* with him), for- 
Appellants. 

'M. C. Setalvad, Senior Advocate (J.P. Goyal, Advocate, with him), for Respon- 
dents. 

The Judgment of the Court was delivered by 

Shah, J. — ^Audh Narain Singh — hereinafter called ‘ Singh ’ — was appointed' 
in 1949 a Tahvildar in the District of Azamgarh in the State of U.P. and worhcd in 
the Cash Department of the Government Treasury of that District. The appoint- 
ment of Singh •was made by Dhanpat Singh Tandon, Government Treasurer, with 
the approval of the District Magistrate. By order dated 20th April, 1956, Singh 
•ivho was then working as a Tahvildar in the Sub-treasury at tahsil Lalganj in the- 
District of Azamgarh was informed that he was under instructions from the Collector 
removed from service. Against the order of removal, Singh preferred an appeal 
to the Collector but the same was rejected, and a representation made to the Com- 
missioner of the Banaras Division was unsuccessful. Singh then preferred a petition 
under Article 226 of the Constitution in the High Court of Judicature at Allahabad 
for a writ of certiorari quashing the order of removal passed against him and for a 
writ of mandamus or an order directing the Collector of Azamgarh and the State of' 
Uttar Pradesh, Dhanpat Singh Tandon, Government Treasurer, and the Commis- 
sioner of Banaras Division to treat him as a Tahvildar in the Sub-treasury at Lalganj' 
in the District of Azamgarh. Singh claimed that he was a member of the civil 
service of the State of Uttar Pradesh or held a civil post under the State, and was not 
liable to be removed from service without being afforded a reasonable opportunity 
of showing cause against the action proposed to be taken in regard to him under- 
Article 3 1 1 (2) of the Constitution. Mehrotra, J., who heard the petition held that 
the Govemmerit Treasurer being an employee of the State, a Tahvildar employed 
by the Government Treasurer to carry out the work entrusted by the State, subject 
to the control of the State Govenunent, was an employee of the State Government, 
and the impugned order of removal was invalid because Singh was not afforded a 
reasonable opportunity of showing cause against the action proposed to be taken 
in regard to him. 

The order of Mehrotra, J., was confirmed in appeal by the High Court of 
Allahabad. In the view of the High Court, no direct relationship of master and 
servant between Singh and the State was established because Singh was appointed 
by the Treasurer, but the Treasurer having authority to employ him in order to- 
carry out the work of the State, Singh was as much under the control of the State 
as he was under the control of the Treasurer and therefore he could claim to hold, 
a civil post under the State and to have the benefit of i)a-ticle 3 ii of the Constitution. 
Against the order passed fay the High Court, this appeal is preferred with 
Special Leave. 

The question which falls to be determined is whether a Tah'vildar appointed- 
in the Gash Department in the State of Uttar Pradesh is a civil servant of the State 
of Uttar Pradesh or holds a civil post in the State. In' the State of Uttar Pradesh, 
contracts for administering the Cash Department of the District Treasuries are 
given to persons who arc called Governnicnt Treasurers. The Treasurer holds a 
post .specifically created in'the District Treasury: he is appointed by the Collector 
subject to the approval of the Finance Secretary. On being appointed, the Trea- 
surer enters into an agreement for the due performance of his duties, and executes a- 
bond in favour of the State. The tenure of a Govemmerit Treasurer is temporary 
and he is not entitled to privileges of leave and pension, but he pcrfoims duties 
connected with the c.xecutive functions of the State. His appointment is made by 
the Collector subject to the approval of the Finance Secretary. He has to main- 
tain a tme and faithful account of the property entrusted to him and his dealings- 
therctvilh and to submit returns as prescribed. He is also bound by the conditions,. 
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rules and regulations of the Go%'emmcnt and also departmental rules and orders at 
may be in force, especially with reference to his relations and dealings with and 
the rights of his subordinates He has to attend the Government Treasurj for the 
purpose of discharging his duties and to show to his superior olTicers uhenoer 
called upon the property entrusted to him A Go\enimcnt Treasurer is not n 
the position of an independent contractor he docs not merely undertake to pro 
duce a given result without being in the actual execution under the control of the 
person for whom he does the work He is in the execution of his duties, and in the 
manner method and mode of hw work under the control of the State Government 

A Go\ eminent Treasurer is entitled to appoint Tahnldars to assist him m the 
discharge of his duties, but the appointment is made with the approval of the District 
Collector Originally Tohnldojs were directly appointed by the Govemment ol 
the Province to specific posts for performing duties in the District Treasuries Id 
i927,however Govemment Order dated asth July, 1927, was ismcd by the Sccre 
lary to Govemment Uttar Pradesh Finance Department reciting that Takzilda: 
in Sub*trcasuncs were appointed on the nomination of the Treasurer of the District 
Treasury, who was responsible for their work and honesty, the intention of the 
Govemment being thata Trcasurcrmightdispcnsc with the services of a Tahnliat 
as soon as he had lost confidence m him but it had not been possible to put this 
intention into practice, because the Tahnldars were paid from the general resenue 
and were whole time Government servants and entitled to the protection given to 
all Government servants fay the Classification Rules, and it was difficult to hold 
the usual enquiry for the removal of a Tahmldarht he must be removed from service 
as soon as he lost the confidence of the Treasurer, otherwise the responsibility of 
the Treasurer to the Government would be impaired In the circumstances the 
best solution was to aboluh the post ofTchttldars to increase the remuneration of the 
Treasurer by an amount equal to the pay given to Tahctldars and to make lum res 
jonsible for carrying on the work at Sut^treasuries through his own servants A 
reservation, however, was made that the Treasurer must not employ any person 
m the Treasury or Sub treasury without the approval of the District Ofiicer and 
the Treasurer shall when required by such District Officer remove without delay 
any person so employed Pursuant to this Govemment Order m the Manual 
of Orders the following paragraph— 1561 was incorporated 

‘ Tehnldars at Sub-treasunci are no loiter Govmimmt servants They arc einpJoycd by lh« 
Treasurer who rtcca\-es aa allowance Crom Govemment to cover thar pay and leave lalar) The 
Treasurer however, shall not employ an> prson as a Tahttldar without the appro\-al ot the O stnct 
OlRcer The Treasurer shall remove a TafarWor or transfer h mfrom oneTehsuat another ifrwjiured 
by the District Officer to do soon any ground which intbelatin s op nion justify sudi a step 

Even after the posts of TahmUar were abolished the Government of Uttar 
Pradesh did not adopt a consistent attitude and from time to tunc issued orders 
vflvvdb wji'Aj/.e a. vifjsf/l/vadJn degwe. <jC owAoal Vvit. TOavaiawwid bf vt* Ha 
trict Officers upon the Tahctldars in Ihematterof appointment, removal from service 
suspension and transfers and m the matter of payment of remuneration, dearness 
allowance and making available certain medical benefits, Tahtildari v\crc treated 
on a par with other cml servants of the State On gth December, 1939, a Govern 
merit Order wasissucd for payment of remuneration to the Takvildars directly from 
the Government Treasury It had come to the notice of the Government that the 
Treasurers paid to the “cashier staff of the Treasuries” less than what they received 
on their account from the Government, aficr obtaining receipts for full amount. 
Jt was therefore directed that the Treasurer, should prepare a statement shov»ing 
m detail the emoluments of the staff, but payment of emoluments was to be made 
to the persons concerned by the Treasury Officer personally and their acknowlcdg 
ment taken In 1945 the Government of Uttar Pradesh raised with effect frosi 
ist April, 1945 the allowance to be paid to Government Treasurers for the pav of 
“ cash cr staff of Treasuries ” By Para 3 («) a -chonc for payment of gratuity on 
retirement was abo devised for the benefit of permanent iToAnfdjr/ It was pro- 
vided thatvvhcnapcnnancnt Toh i/darrctired, a gratuity ofoncmoath’spaywillbc 
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‘given to him for each, completed year of Service, subject to, a maximum of 25 year’s 
completed service,; the gratuity being admissible to pemranent incumbents of, posts 
and also to future. entrants when appointed permanently, -but not if the service of a 
Xahvildar was found cither unsatisfactory, or if he resigned or was removed or dis- 
missed from service. .Gratuity was to be paid in the .same manner as salaries were 
paid to the Tahvildars, znd provisions on account of 'thp,increase due, to.the.pay ,of 
Government Treasurers and allowances payable . for ,pay of the cashier .staff, of 
Treasuries and for the g -ant of gratuity to the cashier staff were rtiade under the 
Heads, '‘‘25.-,General Administration— B. District Administration- (a) .General Esta- 
blislunent— Pay of Establishment Contract and Extra Control Establishment ” and 
“55. Superannuation allowances and Pensions and Gratuities Voted ” respcctively- 
in the budget. By -a letter dated 17th June, 1953', addressed by the Joint Secre- 
tary to the Government it was brought to the notice of the Collectors of Districts 
that , the Government Treasurers had' frequently dispensed , with the services of 
Tahvildars working under them without sufficient reasons justifying such a course 
of action and attempts had been made to-harass such staff and that as a resulf of 
such arbitrary action on the part of the Government Treasurers, hardship had been- 
caused to those employees. The Government therefore informed the Collecfors. 
to bring to the notice of the Treasurers that adverse notice of such action is likely- 
to be taken by the Government in future in case it was established that the Govern- 
ment Treasurers had indulged in high-handedness in their dealings with their, 
staff. It was also recorded by the Collector of Azamgarh that instances had come, 
to his notice in which the services of the employees in the Cash Department of the 
Treasuries had been dispensed with arbitrarily without framing specific charges, 
against them or obtaining explanations, and it was ordered that in future when- 
services of the employees in the Cash Department were to be dispensed with, a 
- report for their suspension should be made and specific charges framed against 
them and they should be given time to explain the charges and their services should 
not be dispensed with as a result of arbitrary action of tlie subordinate staff or the . 
Treasurer. Orders have also been lately issued in 1 959, by which the scale of dear- 
ness allowance of the Tahvildars was revised and certain facilities for free medical 
attendance were also provided. 

It also appears that in some cases in which the Tahvildars who had been dis- 
missed or suspended were reinstated by order of the Collector. For instance, under 
Treasury Officer Azamgarh’s order dated 14th August, I948j it was recorded that 
under Collector’s order Naunidh Prasad, Tahvildar, Phulpur (under suspension) 
ivas reinstated with effect 'from the date of taking over charge. There is also an 
order passed by the District Magistrate, Allahabad, in 1952 deputing one Ganesh 
Prasad working as Tahvildar in Handia Sub-treasury- for Kumbha Mela duty.' There 
is also the record of the disciplinary proceedings held by the District Magistrate on 
i2th April, 1948, against Tahvildar Ganesh Prasad for improper conduct. 

It is therefore clear from the record that Tahvildars were appointed to perform 
the duties of cashiers in Government Treasuries. Their appointment was made by 
the Government Treasurer with the approval of the District Collector, but -it was 
made for perfpnnancc of public duties, and remuneration was paid to them by the 
State directly. Tahvildars were liable to be transferredmnder orders of the Collec- 
tor and to be suspended or removed from' service under his orders. An instance 
already referred to show that a Tahvildar who had .been suspended by the Treasurer 
was ordered to be reinstated by the Collector. It is from these circumstances that 
the relationship between the Government of Uttar Pradesh and Tahiiildars has to be 
ascertained. ■ • : • 

\Vhethcr in a given case the relationship of master and servant exists is a question 
of fact, which must be determined on a .consideration of all material and relevant 
circumstances having a bearing on that question. In general selection by the em- 
ployer, coupled with payment by him of remuneration or wages, the right to control 
the method of work, and a power to suspend or remove from employment .are indi- 
cative of the relation of master and servant. But co-cxistcrice of all these indicia is 
not predicated in every case to make the relation one of master and servant.*- In' 
s c J— 76 
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special class of employment, a contracf'bf service may exist, i^cven in the absence 
of one or more of these indicia.. But ordinarily the* right of an enlplo)^ to control 
the method of doing the work, and the power of superintendence and control may 
be treated as strongly indicative of the relation of master and servant, for that re- 
lation imports the power no t only to direct the doing ofsome Work, but also the powtr 
to direct the manner in which the work is to be done If the employ cr has the powtr, 
pnma facte, the relation is that of master and servant. 

The work of the Gotemment Treasurers has to be conducted according to the 
Rules and Regulations framed by the Government, and directions issued from tnr'* 
to time The Gov emmcDt Treasurer holds a post in a public emph}'ment and he 
is assisted by Taknldars in the performance of his duties The TaHdtdar acts not 
on behalf of the Treasurer in performing hb duties, but On behalf of the State. 
Undoubtedly the Treasurer undertakes responsibility for the loss vvhicli may tc 
occasioned by the Tahttldar, but solely on that account it cannot be held that the 
Tahvildar is merly an appointee of the Treasurer and is not a servant of the State 
The selection of Tahctldar though made by the Treasurer is controlled by the Col- 
lector : the Tahsildar is remunerated by the State, method of his work is controlled 
by the State, and the State cxercbes the power to suspend, dismiss and reinstate 
him In ShicanJan Sharma v. TkePunjab J{attopal Bank Ltd *, it vv?s held thathead 
cashier in one of the branches of the Ihinjab National Bank Ltd , who was appointed 
hythc Treasurer in charge of the Cash Department under an agreement witi 
the Bank, W’as an employee of she Bank In the view of the Court, the dircct'oa 
and control of the Cashier and of the ministermt staff incharge of the Cash Depa-t- 
ment of the Bank being entirely vested in the Bank, the Cashier must be deemed to 
be an employee of the Bank S'nha, J , observed at page 1442 . 

*‘ir a muter employs a serrant and authorues him to craplow a number of persons to do a paisi' 
eulir job end to suaraniee their fidelity and efBciency for a cuh consideration, the employees thca 
appointed by the servant would be equally with the employer, servants of the muter. *' 

Similarly In Dha^angadhara Chm'cat iVorks Ltd v. Stale of SauroshtTAt, it was held 
that “ the pnma faae test of” the relationship of master and servant ; 

"is (he exutenceoftbeneht in theemployernotmerely to direct what work is to be done bat iIh 
tocontrol the manner mwluch It is to be done, tbe nature or euent of such control varym; n 
difTemit mdunria and being by its lutme incapable of being precise] ydHined ’’ 

In Messrs. Piyare Lai Adtshwar Lai v. The Commtsstoner of Jneome-lax, Delhi,*, it wat 
held that the Treasurer appointed by the Bank w ho was to carry out the duties at 
directed by the Bank was a servant of the Bank, and not an independent contractor. 

Tlic Government Treasurer is a civil servant of the State holding a specific post, 
and he is authorised by the terms of his employment to employ* Tahnldars to assist 
him in discharging his duties Payment of remuneration to the Tahaldars is for 
services render^ in the “cashier department of the District Treasury ” of the State. 
The Tahrtldars receive their remuneration directly from the State, and arc subject 
to the control of the District Officers in the matter of transfer, removal and disci* 
phnary action. Employment of Takvildars being for the purpose of carrying out the 
work of the State, even though a degree of control is exercised by the Government 
Treasurer and the appointment is In the first instance made by the Treasurer Sub- 
ject to the approval of the District Officers, it must be held that the Tahiildar is en- 
titled to the protection of Article 311 of the Constitution. 

The order removing Singh from service was made at the instance of the Con- 
troller, and did not conform to the requirements ofAitrcJc grr (2) of the Conid* 
tution and was on that account inv'alid. 

\Vc therefore agree with the High Court, that the impugned order mus* 
be declared invalid. 

The appeal fails and is dismissed with costs. 

■ KS. 
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Jurisdiction under — Whether administrative and 
open to revision or review by Government ; 
Bombay Revenue Jurisdiction Act (X of 1876); 
S. 4 (a) — Bar of suit under — Nature and scope 
of . - 180 

' CENTRAL PROVINCES AND ,BEI^R 
LETTING OF HOUSES AND RENT CON- 
TROL ORDER (1949), Clauses 23, 24 and 24-A 
— Construction and scope — Allotment ofpremisra 
— Considerations • ■ 1" 


CENTRAL PROVINCES AND BERAR SALES 
TAX ACT (XXI OF 1947), as extended to 
Vindhya Pradesh by the Vindhya Pradesh 
Laws (Validating) Act (VI of 1952) Part G 
States (Lasvs) Act, 1950— Works contract— 
Levy of tax on building materials— Validity 
of -• 241 

CENTRAL PROVINCES AND BE^R 
SALES TAX ACT (XXI OF 1947),' Ss. 11 and 
ll-A— Scope “Escaped assessment —Inter- 
pretation — Registered dealers — Assessment pro- 
ceeding when commences and when tCTmmates 
— ^No proceedings at all initiated ^Turnover 
if escapes assessment 


CHARGE — Decree for past and future main- 
tenance charged on three lots of praP“^y"“ 
Purchase by decree-holder of two of the lots 
in execution for arrears of maintenance— It 
extinguishes the charge on remammg property 

^Right to proceed in subsequent execution 

against the remaining lot •• 1® 

CIVIL PROCEDURE CODE (V OF 1908), 
S. 20 (a) and Explanation II — Scope Union of 
India running Railways — If carri« on busme^ 
—Headquarters of Northern Frontier Rail- 
ways situated at Pandu within jurisdiction ol 
Court at Gaiihati in State of Assam — Cause oi 
action in respect of non-delivery of consi^ent 
booked from Kalyanganj station r 

for carriage to Kanki station in Bihar (both ol 
the same railway)— Territorial jurisdiction ol 
the Court at Gauhati • • f “i 

O. 30 and O. 21, R. 50— Decree against 

the firm— Execution against partner not served 
in the suitr— Defences open to the partner not 
served— What arc— Liability of such partner 
— Extent of 

O. 33, R. 5 (d)— Scope of the enquiry 

under— Application to as pauper--Trans- 

Tjosition of parties— *If permissible O. , 'ncc 
— ^Applicability ” ^ 

o. 41. R. 27— Scope— Provision fo^ 

recording reasons for flowing d<lddiona 

evidence— If raandatory--A3mission to record 

reasons- If vitiates such admission of ev^ 
dence 

CIVIL SERVICES 3 

NATIONAL SECURITY) Rules, 1949, R. 3 

—Charge . under— Requisites— Compulsory re- 
tirement of a Government 

order of compulsory retirement undw the Rules 
!lpplicabilUy of^Art. 226 of the Constitution 
of India (1950), to such order 

lie— Individual shareholders— If can raamta^^ 
such a writ petition 
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COMPANIES ACT (I OF 1956), Ss 2 (18), 
617 and 619 — \uditon of company m 
100 per cent of the shares arc held by Central 
or State Govemmcni — If ‘ holder of an 
of profit ” under Government — Right to s.auu 
as candidate for election to House of the People 
—Constitution of India (19a0) Art 102 jl) 
—Applicability — Words and Phrase*— * Office 
of profit ' ^ 259 

COMPANY — Declaration of dividend — Eflect of 
— iMtirance Act (IV of 1938). Ss 10 11, 15, 
21,22 and 23— Scope and effect of— Balance' 
•sheets appro\cdby Controller— Correctness of— 
If concl^iw for all purposes — Constitution of 
India {19a0), An 136— New plea at late stage 
—If open .. I2 

INSTITUTION OF INDIA (ISaO) Art 1(3) 
it)— lerritoncs of the Union— Territones as 
“fqutwB —Specific enquiry by the Court 
‘I*® Govern- 

ment ^ai Poadicheny is not within the territory 

Co-jr 

classification— Pnn- 
^«iand31-\rt 19 (1) (e) 
to concrete aswellas abstract nght to 
proper ty 

Andhra Pradesh- 
Art 14 of religious endowments— 

1? not Art 19 (1) (A— Hydera 
Reeisiratiwt of 

IndouTnents-Ifofrena Art 19 (l)(yl CIS 

P'tMion under Art 32 willl.e . 6^ 

--—An. 32— Petition under— Covwnraent I 

-Confis«iwn and penalty lei.ed on goods on 
amwn«ruetIonofp3ra.6ofSRO No 3315 
by Authorities— Petition to quash r.roeer.lm!« 

W °L 

Art 32 not maintatnable 55 ^ 

, V'* 19— Company recurteted 

under the Companies Act (MI of 1913)— |s 
‘® fundamental rights for 
infraction of which a petition under Art 32 will 

Ifcan be mi-oked on the ground that fundamen- 
'ViTf “t ^ wffuiSfd^^Sing 

•of Salea Tax Officers m regard to character of 
impugned sale transactions (that they are wlra- 
Slates)— Decision if can be attacked by a pcfi- 

.js.jrfe,)"’' “ “ 

——An 103 (l)—\pp]icab lily . 259 

——Art 134 (1) (t) — High Court cannoi 
limit Its certificate to only some of the grounds 
.. 202 

Art 136— Appeal by Special Leave 

against of Income-tax Tribunal after 

dmniasal of ap^iMtion to High Court for order 
requiring the Tribunal to state a case— Re- 
appraisal of evidoice— Powers ,, 271 


CONSTITUTION OF INDIA'(1930)-(Oi.i). 

Art 136 — ^New plea at late stige- 

Ifopen . P 

^Art 136 — Scope — ^Appeal to Suprem* 

Court by Special Leave— Conditions— Apprjl 
lies from Tribunals vested with the judicial pown 
of the^ State — ^Art 226 — Powen of the Kth 
Court under .. ItO 

Art 136— Special Leave granted in 
petition containing material statements whrS 
are later on found to be inaccurate and mislrad- 
uig — Effect — Leave granted has to be revoke! 


——Art 226— Application for 
frr/««ri— Necessary and proper 
Whoa« ‘ 


21 

a wnt of 
partifS— 

bl 


•-—Art 226— Petitionforquashmgproceedir! 

of departmental authorities* enquiry aga'ni' 
and removal from service of a public servaat— 
Finding of fact by departmental aurtionties- 
Jurisdiction ofHigh Court to interfere with 402 

^Art 226 — Writ Jurisdiction— When to 

be invoked m revenue matters — Income la 
Act, a self-contained cod*— Questions relstiof 
to assessment, pnmanly within jumdiciion of 
revenue authorities— High Court not to b" asked 
to assume facts 431 

-—Art 226— Petitions under— Junsdirtun 
of the High Court to laue directions— High Couit 
not to decide matters entrusted to the Execu- 
tive Authontia under the Act 42 

(2) (before its Amendment i® 
19o6)— Inter Slate transactions — No prosaot 
m the Bihsr Sales Tax Act to tax— Sain T»* 
Continuance Order, 19a0— No law immrdutelT 
before the Constitution— N’o levy of tax et 
be made 3 jI 

—Art 29a (I) (i)— Scope —Rajartkifl 
Excise Dutim Ordinance (.NXV of 1949), »wl 
Rajasthan Ordinance (I of 1949 )— Agr«m«t 
^ween the Ruler of State and the subject-” 
Exemption of duties and tax— Wh-thcr amounts 
to a law— If a legislative contract— Enfotre- 
ability against the Union Government —No 
wolation of Art 19 or Art 31— Act of State- 
No implied or express recognition of 

Art SM—Taxinglavw— When can amoiiet 
to rtstnciions on trade and commerce— Madras 
General Sales Tax Act (IN. of 1939) S o «rd 
Turnover and Assrumeni Rul«l{1939), R 16 

sulBtitutcdin}9a5— Ruleisa law R, 16 (2)— 

pi^imia-itory— Imported hides and skuii which 
had been purchased or tanned outs d* Slate- 

Art of the Constitution offended — NDii 
tainabilityofpetition under /\n 32 ofthrContn- 
lution ^ 35^ 

Art 311 (2) — Apphcabiliiy to the ter 
mraaiion of the services of a Prohalioner— 
terms of the letter of appointtreni 
•— Civil Services (Classification Control and 
Appeal) Rules, Rules 55-B and R 3 («) 
— ^tipe and applicab lity — ANTiat amounts w 
sulhoent compliance with R 55-C . 57g 

—Seventh Schedule— Item 11 of List H' 
It^ 25 of List HI and Items 63 to 66 of List I 
—Scope and extent of the legalative power— 
Item 11 of List II and Item 66 of J nt 1 mu«t be 
hartaomously construed— Med um of uuirve* 
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•CONSTITUTION OP INDIA (1950)— (Orn/rf.).. 

tion — ^Not a separate legislative head— Pdwe’^ 
to- indicate medium- with respect to the conten*- 
of each Entry' — But subject to Entry No. 66 of 
List I — Co-ordination and determination of 
standar& 'in institutions’ of higher education — , 
Doctrine of pith and substance . ; 504 

•CONTRACT ACT (IX '‘OF 1872), S: 74— 
Applicability — Claim to forfeit amounts paid 
towards price fixed if vendee fails to get sale 
•deed registered by a particular date — ^Duty of 
Court to allow only reasonable compensation 

..187 

•CRIMIN.AL PROCEDURE CODE (V OF 
1898), Ss. 200, 202, 203 and 204— First com- 
plaint dismissed under S. 203 of the Code — 
•Second complaint on same facts — When com- 
petent — Absence of sanction under S. 196-A 
•of the Code— Effect • . . 455 

S. 202 — Scope of enquiry — Person named 

-as accused against whom process has not been 
■issued — Locus standi to take part in the enquiry 
— S. 203 — Scope . . 202 

— ^ S. 207-A — ^Duty of Committing Magis- 

trate to record the evidence of all the witnesses 
— Limits . . 411 

S. 307 — ^Reference under — When justi- 

■fied — ^Acquittal by Sessions Judge of charge of 
false personation to procuring, registration of 
■forged dooiment — ^High Court if can rely on 
evidence in respect of that offence for founding 
wnviction for offence under S. 467 of the Penal 
'Code (XLV of 1860) ■ . . ' ' 7 

;S._ 479-A — ^Applicability — Deposition be- 

^re S(^ions Court at variance with .that before 
.'p®?™itting Mag’istrate — Sessions .judge not 
■following procedure prescribed under S. 479-A 
—Effect — ^Prosecution based on procedure under 
Ss. 476 to 479 of the Code — If sustainable. 609 

^S. 479-A (enacted by Amendment Act 

•of 1955)-^Applicability ,, . . 415 

S. 488 ( 8 ) — Construction of . . 386 

— rS. 537'(i) — Scope of . . 360 

■CRIMINAL TRIAL — ^Evidence-^Identifica tion 
of accused from his “ voice and gait ” — Pro- 
bative value ' ; . 411 

CUSTOM — ^Punjab — Jats — Customary Law 
—Punjab Latv Acts (1872), S. 5 — ^Descendants of 
adopted son — Right of inheritance to the estate 
of a member in the natural family — Special 
<ustom— Onus of proof .. 90 

~ y-Punjab — -Jats of Jhajjar Tehsil in Rohtak 
Uistnct — ^Power of holder of ancestral agricul- 
tural land to transfer for consideration is un-- 

simited . . 62 - 

^.^PLC^ES’ PROVIDENT FUND ACT; 

OF 1952) — Provident fund — Contribu- 
tion by Management— Rate . . 335 

—Restaurants and Hotels-^Notification ex- 
tending the Act to— Validity of — If suffers from 
•excessive delegation — S. 2(i) Basic wages — Wages 
•and salary — Distinction, if any — Act, if intended 
to apply only to wage-earners — Scheme under 
the Act — No violation of Art. 14 of the Consti- 
tution of India (1950) ' ' .. 329 

^evidence ACT (I- OF 1872), S. 9— Scope 
and effect— Super-imposed photographer as 
SI meam of identifying the skeleton as that of 


EVIDENCE ACT (1872)— (Could.). ' ' 
the murdered : . person — ^WTiether admissibl® 
in evidence ... 82 

S. 114 — Presumption — Nature of.- 133 

GUJARAT UNIVERSITY ACT OF (1949) 
as amended by Act IV of 1961 , S. 4 (27)-^ 
Gujarati or Hindi or both as the exclusive me- 
dium or media of instruction and examination 
in the affiliated colleges — ^No power under the 
j Act to the University to prescribe — Legislation 
I authorising university to impose such medium 
I — ^If infringes ItemNo.66 of List II, VII Schedule 
— Constitution . . 504 

HINDU .LAW — :Joint family — Partition — Sui*- 
for on behalf of minor by his mother — ^Death 
of minor — Effect — Suit if can be continued by 
the mother — ^Blending of separate property 
^,,ith joint family property — Test .. 45 

HYDERABAD ATIYAT ENQUIRIES ACT 
(X OF 1952), S. 13 (2)— Constitutionality— If 
offends against Art. 14 of the Constitution of 
India (1950) since it is the right of citizen to have 
questions of succession tried by a Civil Court. 222 
HYDERABAD ENDOWMENTS REGULA- 
TIONS (1940) — Order removing the trustees 
in the instant case — ^Validity . . 615 

^Registration of Endovs'ments — If offend 

Art. 19(1) (/) .. 615 

^Trust in Andhra Pradesh — Trust pro- 
perty in Madhya Pradesh and Trust registered 
under the M. P. Act (XXX of 1951), jurisdic- 
tion of Andhra Pradesh Legislature to enact 
laws in respeef of the trust ... 615 

INGOME-T./^ — ^Deceased shareholder — Death 
before annual general meeting — Legal represen- 
tative not substituted in share register — Distri- 
bution order on company after year of death — 
Deemed dmdend, whether taxable ,on legal 
representative . . 248 

Partnership law and Income-tax law-^- 

Firms personality as assessable unit — ^Whether 
survives reconstitution . . 434 

Questions relating to assessment primarily 

within jurisdiction of Revenue ' authorities 

High Court in exercise of writ jurisdiction not to 
be asked to assume facts . . 434 

Person’s income escaping assessment an'i 

not discovered for eight years — Persons escap- 
ing assessment falling within the scrutiny of 
Appellate Authority — Applicability of period 
of limitation — Reasonable classification and 
rational relationship with the object — No 
violation of equality clause under Art. 
14 of the Constitution •• -583 

INCOME-TAX ACT (XI OF 1922), Ss. 9, lO 
12 (3), (4) — ^Head of income and Lease of build- 
ing — cuvi-fumiture — One not incidental to other 
— Rent separately fixed, but enjoyment to be 
common, for hotel business — Mode of assess- 
ment — ^Whether income from property business 
or other sources • • 232 

S. 10 (7) and Schedule, Rules 2 (6) and 

3 (6) — ^Life Insurance Company — Income-tax — 
Basis of assessment — Annual average of surplus 
on actuarial valuation amount credited to 
Investment Reserve Fund to meet depreciation in 
value of securities — Income-tax Officer, tvhether 
empowered to make adjustments on the ground 
of under-valuation of securities — Provision in 
the schedule whethe r exhaustive .. 423 
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INCOME-TAX ACT INDORE INDUS. {1927MC^i) 

S, 23 25. 26 and 44 fbcfor. amendmmt matmg R. 17 bS w 

T n^ vT r io o, r.-nrrrlttrr Ruld ijistead Of S 5 Of tbc Maofaya JJhaTal Ac* 

b A” ” . 1 ^^..... leflS4fiv.lMchNalvdiivcoivfcrred«uchf»’«t— 


TV- . ‘ e m i -f v.h.th Nalvd^y corvfmedWh t«v«r- 

Dasolution of Effcet-R 13 of the Rules as amendeTby t^e 

Discornmuance of bus.nes^Succesaon to Second Appals to 

qootwTO ofiav.— ValvdiSy 5il 

•S 23 A (before amendment b> INDUSTRIAL DISPUTE— Bonirt — Compuu- 


Aci, 19 d 5) and S 24-B 1 


of profits for dcfermintng — -Deduciwn of 


23 '4). 34 and 63 (2^— Associafion ot J notional Income-tax payable where emp^w 


— Discontinuance of busi- 


ness— Lnit and mode of assessment— Liability | dittons essential for 


firm-customary bonus— Right <o— Ccu- 


of quandom tnember — Whether dependent on 

Jerxitc of individual notice 2o6 

- . — S 25 (4; — Succession to business— Finn 
taxed under 1918 Act— Several businesses — Split 


dependent TO Bonus — Interest on paid up Capital— 

^ Not linked up with the dividends that may be 

business— Finn declared— Six per cent to be allowed— Clossns 
usmesses — Split bonus —Not a Customary bonus connected 


up m 1939 and taken over by different firms — I ^yn|| festivals — Closing bonus — Not uniforailjr 
ItTiether amounts to dtscontmuance of business I paid — paid oo the basis of trading irsulis— 


—Separated busmes* taken over by composite 


firm — Subsequent sale of entire undertaking | ,,„p|,fd conation of serv 


the nature of profit bonus only — Not o 


— ^s 28 ‘'1} f<) and 34 — Penalty —Double 
imposition for same concealrnent— Effect of 


— ' D ismissal of wrorkmcn for miscoRduct— 

I Domestic enquiry— Procedure ip be followed 
' Tribunal- Jurisdiction .* 93 

I - — ^ — Gratuity scheme — If can be imposed cn 
I an industry which had already ceased to carry ro 


first penalty on n««m<n*-Sup- L„busme^or« abouttocloscdowm .. W 

plementary assessment based oa correct in- I , . j .v r 1 iKxir 


d penally wilhotu recallu^ fim — 


S W ICf Iticome tax Act of (XLUI of 5u^e 

1961), S 15o]— N otice of demand pursuant to | ^ , 


-Jurisdiction and authority of l.abour 

Court in cases where the order of dischaiie 
passed by an employer gives nse to an Indufni* 


•Wage scales— Revision of WorkshtiP 


Iniiiatwn of recov^ proeeedmfv on default j clenml and subordinate itafT- 


lubiLty— Continuance of recovery proceedings — | R^'on pas 
— treshnotteeofdemiftdessential C83 I —Principles 


Wage-structure — Pnncipli 


Region bans— Wage scales— Adiustments m 


33. 31 and 6^ts!. credit-ProoT DISPUTES ACT PvIV OF 


of «ouree-Onus on aascssee-Ongmal assess- lO-A— Decaions of private Arhnrator 

t ^ « . I Auau iifflii-i-vi va^Kiirat— Q TiwA not 


tnent by otiraate — Supplementary assess- 
irrai ndding cash credic-Whether amounts to 
double taxation— Income from undisclosed lourre 
— Lndiiclosrd income from disclosed source— 
Dttinction between— S W — Case stated— 


quasi yudicu! — Aibitrater undet S lO-A Ml 
a ‘Tribunal ’ — No appeal lies under Art 13" 
oftheConstitution oflndia (1950) . I4v 

— — S S5 (2) (5)— Requisite* for a proprf 
application under— Bias of enquiring auilioniy— ' 


“IVTiether Tnbunal* inferrnce u one of law ' kiolatHm of the principles of natural jusuct 
or fact J 42jie*tx>n, whether can be r rf c r i ’ ed I —Scope of the pewen of the Labour Court”' 


|0 High Court 29 — Plea of victinusatioa- If open when tbr 

S 34 (3), Provuo—Income Escaping Re admitted— Domestic enquiry de- 

Asswiacnt— Re- a«e*siprnt proccedinfft pursuant fective — Older of dismissal— When op«' 
to findirffor direction of Annellaie \n«hnr.tv— •» 5w 


Hnding or direction coined to the of 1 INT7;RPRETATION OF STATUTES— Le* 
anewmert m question only— ^avmg of luniia I g^laium— Exttasive delegaiion— Test* ,, 329 


— — S 37— Falte staicmerts by witness Bi rule 
is>e'«trmt procetd-ngs— Oincial coroptaini nile 
under the Penal Code— Proceeding* before th" 
Ircone-tax Officer— JoAcul proceedings n ,^1. , 
n Court — Con-plamt by the Offetr essential — n 
—OTcer, not a Revenue Court «. j41 j.i, 


Old rule substituted by new rule— New 
rule declared to be invalid — No revival of o'd 
nile . . 3 j3 

— " -Words used in an enactment — Mean* 
lOg consoient with the object of the Act to be 
eo'co . . 644 


.V Ml a mi rT u c- " n ACQUISITION ACT (I OF l- 

.TTTr? S 18, Proviso (i)—“ Six months from the date 

"'J- if 1*^ iheCollectorWardl’-t^onstructiors-avI 
r Cmm on a Reference under S 18. if can go mifr 

inTr.-V^.We!f]rrw— t "hether application for RcfcTeiice was 

some mviiente-^ her rssentul r-itteis ignored {,y j, nutation 33 

-r,-.Lrg. v,hnh^ giro nse to qiies-iro „„ ricrruAKca. cevnueiT, *Taciv arrr 


lion 10 Appellate Ttibcnal to stale a case — 
Scope of junsdxtion — ^iXppellate Tribunal — ^Ms- 
direction in law— Finding of faa— Based on 


of law .. 253 

INCO'IFTAN ACT (XLlll OF Wl), ,^and 


Si 1*9 150 

INDORF INDLSTRIAL TVN 1927— Rr 


LIFF. INSURANCE CORPORATION ACT 
(XXXI Oh 1956). S* 7. 10 and JO-Cemstruc- 
lion and scop«t---Ljfe Insurance Corporaism 


*c!» scope — Life Insurance Corywraiw 

*5 Rule* {19:6j. Rr 12 and J8— Scope— Compr 
17 aite insurer — ’‘Assets and liabilities —DinJcr.' 


a d 15— \oiifiatit.n of 28ili Ptt<r-lKT, J9I9 | declared by Insurarce Company and anooits 
o'" Madhia BHarai Goverer’crt msing amend- j equrvaleni thereto— If ves* in tlie Coffioritico 


mrr s ft> ihe Ku'fs— I oti— N' < akc m Noufia- ' —Company showing dividends declared ^ 
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L. I. C. ACT (1956)— (CoH<rf.)- 

amounts equivalent thereto as assets and. lia- 
bilities of the controlled business in balance 
sheets — If precluded from showing that balance- 
sheets are wrong — Compensation payable to 
insurer and capital allocable to controlled 
business — Set-off — ^Permissibility — Jurisdiction of 
Tribunal — Interest on amount of compensation 
— ^Power of Tribunal to award . . 12 

•: (as amended in 1957), Ss. 11 (1) and (2) 

and 49 — Scope and effect of — Power of Corpo- 
ration to frame. Regulations in respect of Field 
Officers — ^Life ' Insurance Corporation field 
Office (Alteration of Remuneration and 
other Term- and Conditions of Senoce) Order, 
19p, clause 10 (a) and (i) — Scope — Non-com- 
pliance — Effect on validity of order of termina- 
tion of service of officer — Life Insurance Corpora- 
tion (Staff) Regulations (1958), clause 5 of para- 
graph 4 (A) of the order of hlanaging Director, 

L. I.C., dated2nd February, 1957 — Scope. 272 

MADHYA BHARAT TAXES ON INCOME 
(VALIDATION) ACT (XXXVIII OF 1954) 
— If-offends Art. 14 of the Constitution of India 
(1950) .. 561 

M. 4.DHYA PRADESH ABOLITION OF PRO- 

PRIETARY RIGHTS (ESTATES. MAHALAS, 
ALIEN.^TED LANDS) ACT (I OF 1951), 
S. 40 — Order of Deputy Commissioner fixing 
rent recognising proprietors’ right as occupancy 
taiant — If open to revieiv . . 1 

77-; — S. 43 — Scope— Cultivating rights in the 
_sir land— If could be the subject-matter of sale 
.tn execution of a money-decree passed prior to 
vesting of estate in the State . . 49 

hlADHYA PRADESH GENBBiAL SALES-TAX 
act (II OF 1959), S. 19 (1) Reassess- 
ment by Assistant Commissioner under powers 
delegated to hini — Assistant Commissioner has 
power to re-assess ,on his own satisfaction that 
sales had escaped assessrnent . . 96 

AL4DHYA PRADESH SALES 'OF MOTOR 
.SPIRIT AND LUBRIC.4NTS TAXATION 

OF 1958), S. 2 (1) — Definition 1 of 
Retail Sale ’ rendering consumption by the 
owner of Motor Spirit liable to tax under the 
Aot— If bej’orid the competence of the State 
Legislature and void . . 392 

MADRAS AGRICULTURISTS RELIEF ACT 
PP 1939), as amended by Act (XXIII of 
19 t 8), S. 19 (2) read with S. 16 (iii) of Amending 
Act Scope — ^T rial Court decree passed before 
commencement of principal Act and appellate 
decree affirming it passed subsequent to com- 
mencement of Principal Act — Right of debtor 
to benefits of S. 19 (2) . . 54 

A^ADRAS CITY TENANTS PROTECTION 
act (HI OF 1920), as amended by Act (XIII 
01 1960) — Objects of the Act — ^Not only to protect 
he tenants of residential buildings but also 
01 non-residential buildings — S. 9 — Right to 

the land — Amending Act (XIII of 
lafaO) withdrawing the benefit extended to 
non-residcntial buildings in one locality — It 
mlccts right to property — It involves violation of 
Art. 14 and Art. 19 (1) (p) or Art. 31 of the Consti- 
tution . \ t ts; . . 530 

madras electricity SUPPLY UNDER- 


.CALINGS (ACQUISITION) ACT (XXIX OF 
S. 24 — Scope — ^Retrospective validatjon_ 
’vhctiQn taken under void earlier Madras Act 
(1964) 1 SCJ— D 


MAD. ELEC. SUPPLY ACT (1954)— (Conh/.). 

(XLIII of 1949) Vires — S. 5 — Validitj^ 

— Constitution of India (1950), Art. 31 (1) and 
and (2) — Compliance with — Criteria . . 484 

MADRAS ESTATES (ABOLITION , ANT> 
CONVERSION INTO RYOTWARI) ACT 
(XX\^I OF 1948) — Distribution of the advance 
pajTncnt of compensation and the interim pay- 
ment — S. 45 of the Act — If ultra vires the .State 
Legislature and violative of Art. 14 of the Consti- 
tution of India (1950) .. 342 

MADRAS HINDU RELIGIOUS ENDOW- 
MENTS ACT (II OF 1927), S. 76— Letting 
out by trustee of endowment of ryoti lands with- 
out fixing any period — If lease for a period exceed- 
ing five years by reason of tenant securing per- 
manent right of occupancy in pursuance of S . 6 ( 1 ) 
of the Madras Estates Land Act (I of 1908) 
requiring sanction under S. 76 of Madras Act 
(II of 1927), S. 3 (16) of Madras Act (I of 1908) 
— ^Waste lands covered with shrubs, jungle and 
like if uncultivable merely because of it or of 
their being not cultivated for a long time — S. 189’ 
of Estates Land Act — Civil Court has no jurisdic- 
tion — ^Procedure in such cases .. 105 

MALABAR L.4W — ^Tarwad — liarrtavan giving 
power of attorney to Anandravan during his absence 
— Anandravan and other members executing sale 
deed — Validity where consent of Karnavan has 
not been given • . 313 

NORTHERN INDIA FERRIES ACT (XVlI 
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. HABEAS CORPUS AGAINST WAIIRANT OF CONVICTIONI 

■ ' By ■ 

G. Narayan Rao, 

Advocate, High Court, Andhra Pradesh. 

Rights Political vis-a-vis Fundamental: 

In any democracy a citizen is a bundle of rights and duties. Of the se veral 
kinds of riglits, broadly speaking political and individual rights are supreme and 
a nation professing democracy should provide the above rights to permissable 
extent so that a kind of trust transpires between the governed and die governing. 
These rights arc the fruits of a constant struggle so laboriously, and so patiently pur- 
sued by the governed against the governing. It so happens that in countries where 
the .plight of the natioh'is tied to the yoke 'of colonialism the ebb of human cons- 
ciousness rises in revolt againri colonialism an'd strives in earnestness to remove that 
fetter- from off its nape and confer unto itself all political rights. So also the Indian 
in his tempestuous voyage frorn skvery to indcptmdencc ivent thi'ough a continuous 
process, of 'dehydration of fundamental rights for a " number of cenmries under 
Monarchical, Mdghiil and Imperialist machineries in order to achieve political rights 
tvhich hc achierved by August, 1947'.' This conscious convergence of aircncrgics for 
thc.rcalisatioh of independence' surely eclipses,, in i ts overwhelming fury, iridividhal 
rights and in-the end VvKch indcpciidehcc is achieved the individual ’who w<is 
hitherto, a dumb .'slave becomes all pf, a sudden a dumb freeman' 'who though free,’ 
has , yet hot learnt’ tlie lan^agc , of liberty. ' ' ; " • 

The above is finely contrasted with what was obtained in England by its people 
indhe form; of Bill 'of Rights. ' The Bill of Rights was thc^outconie of the organic 
sjibh taheou's 'iirge’ 'of the‘human wave foifn’aturarrights and these rights' the English 
had wrested from', power, from dragon^ liiouth as it \vcrc. Tliet. English- know the 
Valiic' and rarictity; 6 f these rights as .they had fought for them biit iri the. case of 
Indians these rights were secured as a'charity by' the constituteht' assembly although 
vcr^notablc arid commendable, yet arc hot'properly taken- notice of, or valued or 
taken care 6 f. In the words .of a jutist-this act of charity t.ei tlic'confenrieht offuhda- 
nientarrights on lis^, “ like presenting' Monblisa td'a blind populace'”^ meaning’ 
■that the so' called rights arc only ornamental. In short the ’ society docs not kiibw 
that' the.' 'fuhdaiilcntal rights arc the only true fouhdatio'nriof tmC and free life and 
that s'oiong as it'scarchcs to find them out hi ’Part III of the Constitution biit hot 
from out of its life, its organic unity and composition, these rights may -have to be' 
regarded and counted as detachable ornaments of occasional ceremonial value. 
They will be treated and reckoned by the people as some rights in which only Advo- 
catcs.dabblc and-that those arc not matters of their concern, but of their Advoca'cs. 
The .same people react, diffprently to question oi, political rights they .consider 
these , rigiits as their rights and suffer no interference. This is , amply proved in the 
recent Cliinese adventurism to .which, political threat the . entire nation rose in . 
revolt.- . .It is because they knpw what price they paid and how long they paid the 
price- to become .independent. . , •- 

' ' Tliis unwar'cncss, this lethargy, this calculated unconcern of the people towards 
their fundamental rights led in its acquisance to an early unresisted incidence of 

' ' 1 . The view of Mr. K. Narayana Rao, M.A.,M.L., Research Scholar, Law Institute, Nctv Delhi, . 
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polio the onset of which was taken advantage of and encroachments witli impunity 
were effected in iheformofamcndmcnts toFart Illof theCo i iiiutionand m many 
other multifarious forms, which cramped and crumpled the growtli of the infant 
rights and eventually rendered those rights to mere paper ‘afcguardi capable of being 
trampled upon without provokmg any popular unicst or resentment The right to 
Habeas Corpus so much so did not receive any difibrcntial treatment by the people 
and that abo has been labouring under tlic sclf»'amc Tnalady (r«) imbecility 
and Joss of movement like its other coustm And it is m this background I may have 
to study the scope of Habeas Corpus knowing all the same that this endeavour of 
miii»* will be futile But a day will certainl) come wlicn people learn to treat funda- 
mental rights as valuable and of as much concern to them as ihcir political rights 
and try to safeguard them in the same manner as they would their indepciidcmc 

Habras Corpus \\ hat d ^ 

Though the origin ts^HoheasCotpus is none too distinct the resort to this remedy 
seems not in frequent and m the early days ihu remedy was oficn sought and m 
]uslifiab’e circumstances granted also Habeas Corpus was defined in Boiivicr’s 
Law Dictionary thus “ The writ of Habeas Corpus is a vyrit directed to the person 
detaining another and commanding him to produce the body of the prisoner at a 
certain time and place, with the day and cause of his caption and detention to do, 
submit to, and receive whatsoever the Court or Judge awarding the Writ shall 
consider m that behalf TTic above definition makes it certain that wi it otHabeas 
Cor/iur IS unfettered and that It lies u every ca*c of detention vvhcrc such deten- 
tion IS not warranted according to the Judge or Court to which such application is 
made lfw«areinclinedtogi\ei/d6r<uO>r/itfits true scope and its due omnipotence 
then ave must admit that it reaches all conceivaolc restramu on iioerty whether of 
executive, domestic, legislative or of judicial origin The crux that matters is 
not the authority that imposes tlte restraint dut the restraint itself Hence wJiat 
the Judge or Court to which an application for Habeas Corpus is made has to do is 
to look at the restraint itself and try to satufy whether the resrramt u justifiable 
or not without advortina to the authority under which such restraint is brought 
about. This means that if the restraint is illetral or opposed to principles of natural 
justice then no matter even if tlie restraint is under judicial authority, a writ of 
Habeas Corpus will issue The wTit of Habeas Corpus is one of the four powerful 
means of removing tlie actual injury of false imprisonment without an) rcfeTcncc 
to the power behind such false imprisonment and while the writs of hlam Prize, 
De odio et ai>a and Di homne replegratido Iiave slowly disappeared the writ of Habeas 
Corpus has been constantly attracung the attention of the Courts till to-day with 
renewed \ igDur and varied significance No prison walls arc too sacred to impede 
this searching penetrating cosmic ray of Habeas Corpus from piercing, no restraint 
u too powerful and strong to obstruct the impact of the Writ Habeas Corpus 
to have the body can be obtained when it is bnjUirJit to tlic notice of the Court 
tliat any person u restrained of liis liberty, lUcgaily, no matter how the restraint 
was brouglit about 


Nature or the Proceeoiso Civn. or Crdiisal ? 

In English Law Habeas Corpus was considered cnil or cnmmal accordirg 
to circuinstanm un^r whidi a panicular petition for Habeas Corpus arose It 
was field m Reg \ Hek^er*, and later m Ear parte Alice n'ooJhall* that a cause 
brama criminal »f the question rai«ed for consideration » related to maner the 
subject nianCTofwhich isCTmiinal and this criteria was followed Ia our High Courts 
as dccuA-e of the namrt. of the proceeding* Thu proposition as many sudi others 
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•rn'e, is just a half-truth like the proverbial prophecy that the unborn child may be 
either a female or male child.: The interpretation put by the American Jurists 
is far more real and definite and as such rather preferable to that of what the Enlgish 
Law jays down. ■ In American Jurisprudence the concept of right is taken as the 
decisive factor rather than either the nature of the proceeding or the circumstances 
under which it _ arises. HabeasCorpus is a substantial civil right of personal liberty. 
What-Blackstone called Festimem remedium ^-a has come to mean and stay on 
American soil as a concrete enforcible civil right* The foundation stone for the 
concept was as usual laid down by Chief Justice- Marshall, the name that made law 
greatjthe Constitution supreme in Ex'/iarteBuIlman.- That celebrated jewel of a Chief 
Justice propounded that “ the question whether the individual shall be imprisoned 
is always distinct from the question whether he shall be convicted or acquitted of the 
charge on which he is to be tried, and therefore these questions are separated and 
may be decided in different Courts and that the Writ oi Habeas Corpus is the remedy 
which the law gives for the enforcement of the civil right of personal liberty.” Right 
to personal liberty from custody, without reference to the kind of custody, is conceived 
as a civil right and that right is guaranteed under Habeas Corpus and therefore, 
it matters very little whether the custody is by the King in his Castle or by Priest 
in his temple or by a rouge in his den. It has been correctly assessed and defined 
by the American Jurists when it was observed that “ tvhile the action {Habeas Corpus") 
is designed to secure tlie release of persons illegally held in custody, it is not designed 
to punish the official who was guilty of the illegal confinement so the action cannot 
be considered a criminal one. ® 

<■ Little or no adumbration' is needed to say that a criminal proceeding' is one 
designed to punish the person that offended a person or his property which offence 
is made punishable under a statute. We cannot conceive of a criminal proceeding 
without punishment attached to it.- They are interlinked and cannot exist indepen- 
dent of the ofter. Ib is therefore submitted that the ' English conservative Sir 
"Rogcvi^h’s miich-might-be-said on both sides manntr oi explaining Habeas Corpus 
does not help resolve the doubt regai’dihg the character and nature of the proceeding 
arid the American view that “ Habeas Corpus is a civil separate proceeding to -en- 
force civil right, the right to personal liberty whether the restraint be by virtue of 
criminal or- civil process®, is by far the most logical and reasonable one preferable 
to that of the English theory. All liabilities which are not made expressly penal 
are civil and Habeas Corpus is therefore a civil right of personal liberty, which has 
been reckoned and declared as a. fundamental . enforcible right, and the English 
analysis of Habeas Corpus as being one that smacks of civil and criminal characteri- 
stics according,to the origin of the proceeding is in my humble view not sound and 
amounts "to confusing an otherwise clear concepts ' . , . 

; ' , : Habeas Corpus— H ow, :SEPARAtE.' . ' , ■ 

,:ChiefJukice Marshall smd that. Habeas Corpus h a separate civil proceeding 
aird we sh^ now see hpw it could be considered a separate proceeding and also what 
considerations . there are .that definitely make it. a separate proceeding. Habeas 
Corpus does not attempt to determine the guilt of the accused, neither does it seek 
to punish the offender.-'’ - All it attempts is to determine the legdity of the restraint. 
Conversely a a-iminal proceeding is one wherein the guilt of the accused and his 
penal liability will be determined. Therefore in Habeas Corpus as was held in 
Ex parte Tom Tong “the Court should not inquire into the criminal act complained 
of but into the right to liberty notwithstanding the act”’. Tlris shows that Habeas 
Corpus is not a proceeding whereunder a cause is furtlrer agitated on merits. It is 
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not carrying a matter to another or same tribunal for fresh apprcciatioii and decision 
Hence, it cannot be used as a means of appeal or writ of error The legality 
of the restramt alone will be subject matter of enquiry in Habias Corpus &nA it 
Was held that ‘ the illegality of the restraint does not depend on the guilt or inno- 
cence of the party restrained® So much so the Court cannot go into the merits so 
far as the offence is concerned *-a That is to say, if a person is gtiUty of an 
offence he wiU be restrained of his liberty because his guilt has been established 
beyond reasonable doubt and because that conduct of guilt has been made penal 
under a statute But in Habeas Corpus proceeding, Habeas Corpus being one 
which IS not a substitute for a trial to determine innocence®, all that one can question 
is the legality of the restraint tvithout adverting to either thelguilt or innocence of 
the person restrained This brings us to the conclusion that by Habens Corpus a 
person restrained may be released if on consideration it is proved to the Court en- 
quiring into the restraint that the restraint i3 illegal, tliough he is gudty It means 
that release under Habeas Corpus is not however an acquittal *-<i The Court 
faced With will have to confincits enquiry to fundamental and juris- 
dictional questions * ® It does not go into the correctness of the conclusion reached 
by a Court but tries to examine the power and authority of that Court to act m the 
manner it did“ As has been consistently hdd in many a decision no inquiry into 
the legality or justice of any mandate is permitted, except as those terms include 
question of jurisdiction or power** '• 

When the detention is upon process by which and for a cause of action for 
which, all other matters being right, petitioner may be lawfully imprisoned, the 
only questions arc, tvhethcr, under all circumstances of the case, petitionci'wal pro- 
perly arrested ** i 


The above decisions make it certain that in Habeas Corpus what the Gouit 
has to decide is the fundamental and jurisdictional aspect of the restraint and that 
therefore we can successfully contend rthat a restraint under judicial commitment 
may also be mtestioned on fundamental and jurisdictional matters, although the 
finding of guilt cannot be agitated It is therefore submmeeb that right to civil 
liberty under Habeas Corpus and nght of acquittal under Criminal Iia^v arciiwo 
different rights and arc separate the former being a guaranteed constitutional remedy 
tvhilc thcj latter is merely a piocedural remedy ' i i ' 

f \ j j ■> 

\VnATis JuRispicnoN orVower TO Act ^ ‘ ^ 

Jurisdiction or power to act means that investiture of power cither upon a Court 
or a person or a body of persons constituting a Court, tribunal or authority to 
administer justice according to law But this conferment of jurisdiction u again 
conditioned by certain other important factow wluCh conirol the exercise ofjtinsdic- 
tion They are (i) external, (2) internal and (3) fundamental limitations and for the 
«aJte of convenience w e may cal! thdn jurisdictiorial components, for, their bekting 
strictly 13 confined to jurisdirtiOnld aspect of the Court or authority acting Hence 
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it means’ one thing to say the Court'has jurisdiction and an altogether different thing 
to say that the Court can act. The Court does not act simply because jurisdiction 
is conferred on it but because coupled with the jurisdiction there is strict compliance 
of the requirements of the other relevant jurisdictional components. , In the cat^ory 
of external, jurisdictional components which have determined control over the exer- 
cise of jurisdiction by Court, corne questions relating to (1) subject-matter, (2) parties, 
(3) particular question for; decision,- (4j pecuniary value, (5) territoriality and (6) limi- 
tation. The importance of the above factors in determining the legality* or other- 
wise of the exercise of jurisdiction by Courts is so well known that it needs little or 
no comnient at all. , 

But by internal jurisdictional components I mean certain internal checks on 
the exercise of jurisdiction like (1) sentencing accused in an appeal against acquittal 
to theni term. which the lower Court could in view of the limitation on its sentencing 
power, award, (2) awarding sentence within its power although the offence is made 
punishable with a sentence far above and beyond its power, and thirdly confining 
the exercise of jurisdiction to the charge and conviction against which the appeal is' 
brought by .the Prisoner but not against the charge or charges, on which he tyas 
acquitted. - The above three examples strictly relating to criminal ' law, I 
believe are enough to bring home the principle governing the aspect of internal 
jufisdictiohal components and the necessity for strict compliance with it for a Coiut 
exercising jurisdiction, is implicit and .it hardly, needs elaboration. 

Coming now to fundamental jurisdictional components what I mean is the 
basic constitutionality of the exercise of power by Court. This questioning of the 
constitutionality of the power is otherwise widely known in .l^al phraseology by 
the temi\uUra vires. . Under ultra vires several i^octrines have conic into vogue and 
it.is under one, or many of the doctrines that the -power wiU be question^. ' It may, 
bc.pn the. competence of the Legitiature basingon either principles of federation of 
divlsipn of powers or on fundamental rights or under, a host of other familiar simito* 
constitutional doctrines. Here it may be apt to point out that if the exercise, of 
jurisdiction is bad for either non-compliance with eternal or . internal 'jurisdic- 
tional requirement , it is only the decisionithat becomes;saye in some circumstances 
an illegality and a nullity but ifit is hit by the third category it is not only the decision 
that becomes an absolute nullity but also the provision under which it is done. ' The 
provision.becomes void andwillbe struck, dowm. In shoitwhilethe fir.sttwo categories 
control the operation of jurisdiction the third, not ..only . controls but ques- 
tions.'the conferment of the very jurisdiction itself; Consequently, it is these jurisdic- 
tional aspects that in iyaf'rar C'pr/rt/^ the petitioner, questions and such questioning 
as has-been submitted, earlier is a, fundamental right w'hich does not smack of any 
crirninal, characteristics, to. coniine and characterise it as, a. criminal proceeding. 
Violations of jurisdictional ; components .resultin jurisdictional .imperfections, and 
they, may .be either ..procedural or substantive or. constitutional. Jt has been- held, 
that' procedure is- ‘t the- mode of proceeding by which a legal right is enforced .as 
distinguished from the la'W'Which gives or defines .the right, and which, by means 
of the proceeding the .Court is. to administer, the machinery as dwtinguished frorn 
its- product^ ^ procedural .-imperfections may . be curable or incurable, depending 
upon;the nature. and extent of the violation-and its .efiert- on the deci.sion. But if 
the imperfection , results from violation of substantive of .contiimtipnal mandates 
nothing prevents the questioning it under any one of .the constitutional rernedial. 
rights and much more so under Habeas Corpus. • It cannot be .disputed 'that twit 
oi Habeas Corpus or any other tvriit for that matter, is a remedial relief, a curative 
for all 'constitutional infirmities and jurisdictional ailments. Hence, it is nci.ther. 
the beginning of a proceeding, nor, fui^her carrying. of one for decision. It is a pi'O- 
cceding by itself and separate, not being a procedural remedy. Tlie proceedings 
under -'Article- 32 are- vindicative, objective and impersontil ; - they arc measures 
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meant for the enforcement of the general rights of the community against the 
governing 


jORisDiCTiov OF Courts Procedural v Sovereign 

Habeas Corpus u aright that resides in the sot ereign and although it enures 
to the benefit of the meanest and lowliest of thesubjects against the most powerful, 
the recipient of the remedy is merely nominal, a mCTC initiator of the proceeding 
The queen has an obligation and a right to ‘ inquire into the cause for tvhich any 
of her subjects are dcprited of their liberty”**, irrcspectitc of any procedural re- 
medy the subject may possess and may have achausted 

As in contempt of Court in Cof/ws the petitioner does no more than 

inmate proceedings m the name of the sosereign invoking the right of the sovereign 
It IS not a procedural remedy , it is more of an objective proceeding than a subjective 
one Hence, it is meaningless to say that it i« criminal jurisdiction, it is, if one has 
to call It by a name corrective sovereign fundamental jurisdiction The. concep- 
tional distinction between the nvo is *o vivid ai d apparant that any attempt to confine 
it to answer and conform to a cruninal proceeding becomes exfaen absurd and 
ismentless This right of Cor/itf is much wider in scope m India because 

of judicial supremacy than what is obtainable in Britain There is a right 
and solemn duty cast on the guardian Osurts of fundamental rights to see that 
no cmzen isdcpnvedofhislibertynotonlyunjustlybut also not under unjmt or 
invalid laivss 

In a republican type of Government the Constitution is, more or less a solemn 
pledge, a sacred contraci, whereunder every right, obligation or duty of each of 
the participants, arc enumerated in a manner quite expressive, explicit and irre- 
vocable ft may be each with rank suspicion that the other would encroach upon 
his malienablcnghtsifnot reduced mtovvnting.cntffed into an agree m ent, defining' 
the sphere of activity that each of them should confine in his or its dealings So 
m thu splendid contract of divisions of powers, duties and forbeatancts the con- 
tracting parties being of opinion that all men are bom with certain inalienable 
Tights, among whidi are life, liberty and pursuit of happiness, and that to secure 
these rights Governments are instituted men, deriving their just power from the 
consent of the Government**, certain fundamental rights "have been enumerated 
m the Constitution as having been the rights of the ultimate sovereign i ' the 
governed which they can enforce m a Court of law It is in essence a justifiable 
Imposition to say tliat the Governed being of opinion that suspicion better serves 
their interests than honest and implicit faith in the otho- contracting parties , 
the governing bestowed unto themsdves certain fundamental rights It is undeniable 
that in a republican type of Government all power is derived from the ultimate 
sovereign t e the people and so if the people reserve for themselves certain rights it 
IS ^plicit mat those rights cannot be abndged in any manner save as is provided 
undCT the Constitution for suspension or abridgement of them Any other manner 
of abridgement of those rights means an unwarranted interlerence, for when there 
are exp^ provisions p to how and in what circumstances and manner they can be 
suspends or restricted the question of superce d ing those rights by necessary imph-’ 
wtions do« not arise 'We know that limitation of a power is strong argument in 
lav our of the exigence of such power and exception of any parbcular case presupposes 
tn^ all those which are not included in such exception are embraced within the 
erms of a genwal prohibition So it means that interference With fundamental 
^htseithcrly the Executive or by the Legislature of even by Judiciary, the three 
branches of the Governing will certainly ipuH in the issuance of an appropriate 
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writ. The definition of State in Article 12 of the Constitution should always mean 
the three organs of the Government except where it is specifically used to indicate 
separation of powers and other functions of and between the State and. Centre. 
It _niay sound rather anamolous to say that Judiciary is also open to the writ 
jurisdiction- but it cannot be helped because in a federation every t^e of 
power whether executive, legislative or judicial is subordinate to the Consti- 
tution and when a judicial decision offends the Constitution it can be rectified by a 
suitable Writ. 

In America it was recognised that due process guarantee is available against 
a judicial decision both in its procedural and substantive aspects i®. The only 
plausible way of resolving the paradox is by dividing the exercise of jurisdiction by 
the guardian Court as procedural in matters where it exercises jurisdiction as a Court 
of appeal or review or revision of fact or law or of both and sovereign fundamental in 
cases where it has to enforce fundamental rights under Article 32. It is for this reason 
alone the Constituent Assembly did hot name the jurisdiction the Supreme , Court 
exercises , under Article 32 and this eloquently explains their silence. If this division 
of jurisdiction as procedural and fundamental sovereign is accepted then the guardian 
Court can declare, decisions coming fom the procedural realm ultra vires the Consti- 
tution except where the constitutional aspect has also been raised and decided, 
through its sovereign fundamental jurisdiction under Article 32. The above is but 
one step from what the Supreme Court has observed in Budhan 'v. Stale of Bilidr^^ 
that Article 14 extends to ^1 State action including even acts of the judiciary and 
would hit arbitrary or wilful discrimination by a Court but it does not guarantee 
uniformity of decision or the exercise of judicial discretion. It cannot be said 
that Article 32 is controlled by Articles 132 to 136 i.e., the procedural realm. ' Our 
guardian Courts which call a spade a spade when occasion requires will certainly 
and unhesitatingly' strike down when it comes to striking down a decision of its own 
coming from the procedural realm if it is found out that it is not consistent with the 
fiindmental rights. For example ungiiided uncanalised delegation of power should 
be unconstitutional rio matter whether it is delegated to the Executive or Judici^ 
and the Courts exercising sovereign fundamental jurisdiction under Part III’ of the 
Constitution Will certainly apply the same axe without disci iminatibn. Although 
unguided conferment of power on Judiciary may be safe but a Legislature which is 
incompetent to confer such power on the Executive is also incompetent to empower 
the Judiciary ■with such forbidden power and therefore, such vesting of power become 
ultra vires the Constitution. Hence, a decision born out of such unguided power is 
■vidnerable’ to the undiscrimiriating axe of the Supreme Court. The S. C. has 
stTOck ' dotyn its own rule ' where under a heavy deposit was insisted on every' 
petition under Article 32 of the Constitution. Therefore, the jurisdiction ' under 
Articles 132 to 136 Is subordinate and subject to the sovereign fundamental 
jurisdiction under Article 32 of the Constitution. • . , 

■ Habeas Corpus v. "Warrant of Conviction. 

Conviction obtained under any law which.is inconsistent with either’ the fiirida- 
mental rights or the constitutional doctrines like (1) commerce clause, (2) export and 
import clause, (3) delegated legislation, (4) occupied field and repugnancy and ’(5) 
extra territoriality and' also similar other doctrines, is in effect a coriviction undCT 
a law which is void. Under Articles 13, 251 and 254 all la.ws repugnant to the 
Constitution are not only declared to be. void to the extent of repugnancy ' but ^s6 
can be declared as such through a Court of law. For example, if a person is'convicccd 
for hon-paymenfof State sales tax on the sale of electricity to the Central Govem- 
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ment (which is prohibited by the Constitution)'and when his appeal on merits is 
dismissed it does not mean that his right under Articles 32 and 287 is extinguished 
or exhausted or that his conviction is one obtained in accordance with latv He 
can petition for the issue of Cer/itirari and on the ground that in as much 

as the conviction is under a statute which is ullra vtres the ClOnstitution the conviction 
and the imprisonment are illegal Tt will be palpably absurd to sav that convic. 
tions under invalid or absolutely void laws arc cured by providing appeals or by 
hearing and dismissing appeals on such convictions That amounts to saying that 
the factum of conviction having not been set aside in appeal cures law of its invalidity 
and that the guarantee under Article 13 (1) and 32 is subservient to procedure 
provided under another statute or rules provided elsewhere in that behalf If this 
proposition is accepted as correct the much praised and loudly acclaimed funda 
mental rights become 'omething of a second rate, second hand rights of a much 
inferior variety, inferior even to procedural remedies In the result a dismissa’ of 
an appeal and a further revision at the stage of admission, by the Sessions Judge and 
the High Court respectively on a conviction under an invalid law becomes a bar 
and indirectly controls the jurisdiction of the Supreme Court under Article 32, not 
to speak of Its extinguishment of the fundamcnial rights of the citizens When 
Constitution should be supreme and be the touchstone of all other laws, it will be 
the very reverse of it ifwe adopt the proposition that dismissal of appeal cures the 
law of its repugnancy to the Qinsiitution This virtually renders Articles 32 and 
226 ineffective, illusory and m-operative Precisely to that effect is the decision 
of the Supreme Court in In re jenarihan But this decision with great 

respect I submit cannot be of a binding nature Jiecausc ji covers ground which is 
beyond its jurisdiction It is well known that ‘jurisdiction must be acquurd be 
fore judgment IS given** And so when the Court holds that it has no jurisdiction 
It should and normally every Court does, leave the other disputed questions unpro* 
nounced Courts have jUn diction to decide that they have no jurisdiction 
but that cannot be extended be>ond that limited scope If for any reason it goes 
further and decides other questions m dispute, 1 have po doubt, and the law in 
that respect is very clear that it amounts lo exercising jurisdiction it does not possess 
The dictum is that ‘ where a Court lakes it upon itself to exercise a jurisdiction it 
docs not possess, its decision amounts lo nothing^* It is a simple norm that a Court 
to decide a dispute must possess jurisdiction and pronouncement without the requisite 
jurisdiction IS a decision Without authority In legal phraseology such pronounce- 
ment amounts to an extrajudicial opinion or a gralts dictum which cannot be said 
to be bindm’^ The decision in so far as it concerns the question ofjunsdiction raised 
there is only of a binding nature and all other disputed questions of law or fact even 
if decided are not binding because to decide the»e things the Court itself emphatically 
deaded that it had no jurisdiction , 


The SupPOTC Court being of the view that Article 32 (2) is not restrospeciivc 
m operation should have desisted from entering into discussion whether Hdb'os 
Cwpaj lies when it is apparent from the warrant that the imprisonment is under a 
P'<^*rLord5bipsattcntionwasnot drawn lo all the relevant 
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dictional imperfection is dependent upon appreciation of a-set of facts or upon .the 
'existence or non-existcnce pf .a set.of facts it is undeniable that a writ q^Haheas Corpus 
rdoes not lie because its scope is not that of a. Court , of Appeal. The observations 
of Jermis, 'G.J., as extracted, in .the decision of .the Supreme Court clearly- bear this 
out. He observed “ Pfewlon has been tried and convicted on an indictment alleging '.that 
.the ojfeme charged was committed within the jurisdiction of the Central Crime Court. Either 
that was trdversedor the jurisdiction w’as admitted by pleading over'.’' If it -were, traversed 
the finding of the jury is that the prisoner committed the offence within the jurisdic- 
tion of the Court as alleged.’ He now seeks to impeach 'that finding on the ground that 
the place' where the offence-was -actually committed is more than- one thousand 
yards distant from the boundary of the parish in' which the record alleges -it to have 
been cornmitted That is not to be governed by the inquiry whether the fact be indispuidble 
"or otherwise. (Italics mine); The other judge also' observed “ whether it Was so 
(t.i?., Withih the jurisdiction (insertion mine) or not was as much a matter of fact 
to be proved, or admitted as any other fact alleged in 'the indictment, in order to 
establish the conviction ”. It is very clear from the decision that the petition was 
dismissed because what was sought for decision is a disputed question of fact, a 
finding of the jury, which falls outside the scope of Habeas Corpus, it being in the 
nature of and comprehension of a 'writ of error. 

Every trial involves the exercise of judicial power and it is also necessary to 
determine from what source a Court derives its power and to determine the ques- 
tion, resort must be had to the Constitution and the laws enacted under and pursu- 
sant thereto ® If in the test the power of the Court is held to be illegal or unconsti-. 
tutional, the conviction under such illegal or unconstitutional exercise of power 
must also be held illegal, void and unconstitutional. And, therefore, such convic- 
tions obtained under invalid laws may be questioned by way of Habeas Corpus coupled 
with the ancillary relief of Certiorari. It was held that where the detention is under 
invalid law Habeas Corpus is the proper remedy 2®. It was also held that “as 
unconstitutional law being void is as no law, an offence created by it is not a crime, 
a conviction under it is not merely erroneous but is illeg^ and void and 
cannot be a legal cause of imprisonment.” To the same effect is the decision in 
Ex p.artc HoUman^^ wherein it was said that “ while a writ of eiTor or appeal cannot 
be supplemented by resort to Habeas Corpus for the con-ection of mere eiTors of law 
the distinction is that Courts are bound to treatunconstitutional enactments as void 
in whatever proceedings they may be encountered, and an unconstitutional statute, 
though having the name and form of law, is in reality, no law, and the Courts must 
liberate one suffering imprisonment thereunder just as if there had never been the 
form of trial, conviction and sentence Relief under Habeas Corpus was also 
given where a city ordinance was so unreasonable as to be void.^^ 

In English Law also, starting from In re Aulhors^^, where in It was laid down 
that by- affirming the conviction the Appellate Court does not give jurisdiction the 
Magistrate does not possess. Habeas Corpus has been held to be a proper remedy 
in appropriate cases and occasionally these writs have been gi'anted in appropriate 
cases. In Ex Boydell'^^ a writ of Habeas Corpus against a. warrant of conviction 
was given by Goddard, C.J., and he observed that “The paragraph in the Royal 
wairant which pm'ports to retain the applicant on the active list, is in the opinion 
of this Court, void as in conflict with the act of Parliament. It follows that the 
applicant is in illegal custody. The writ will issue. Let the prisoner be discharged. 
Leave granted to apply for order of certiorari and premptory order to quash convic- 
tion granted-®. In Ex parte Ames^°, also a writ Habeas Cor/tif was issued against 


24. Ex parte Milligan, 4 Wall 2, 119-121. 

25. Ex parte Siebald, 100 U.S. 371. 

2G. 79 S.C. 9. 

27. Ex parte Relerson, 42 Tax. Cr. 250, 58 N.tV. 1011. 

28. (1899) L.R. 22 Q..B.D. 345 at 350. 

"29. Ex parte Boj-dell, (1948) 2 K.’B. 193 t (1948) 1 All E.R. 438. 
30. (1953) 1 All E.R. 1002. 
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a warrant of imprisonment on the ground that the warrant was issued and the com- 
mitment was made for a tvrong amount The Jaw governing Habeas C^f'us is 
that “ if the Magistrate had no jurisdiction m the matter, this writ might have been 
an available remedy but such writs arc not to be obtained by confusing jurisdiction 
With merits’* 

It is, therefore, dear from the above that a Wit of Habeas Carpus will issue in all 
cases of illegal imprisonment erven if the imprisonment is under warrant of conviction 
In my humble vie^v the warrant of conviCTion, is neither above Constitution nor so 
sacred as to hinder the penetration of this fundamental tvrit of liberty If the war- 
rant of conviction is allowed to prevail depsite its illegality apparent on the face 
of It, It in effect makes procedure prevail over constitutional right? and remedies, 
a very painful instance of adjective law triumphing over substantive and constitu- 
tional latv It denies the fundamental rights of their most vital forre, the enforci- 
bility, which the Constitution vouchsafes 


31 LR (1917)1 KB 176 at 
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[Supreme Court.] , , , • 

P. B. Gajendragadkar, C.J., K. N. Wanchoo .Md. Qasim Larry v. 

and K . C. Das Gupta, JJ. Muhammad Shamsuddin. 

March, 1964. C. A, No. 251 of 1963. 

Payment of Wages Act (TV of ig^ 6 ), section 2 (vi)— “ Wages”. 

^ Section 2 (v/) of the Payment of Wages Act, includes wages directed to be 
paid by industrial adjudication. A.I.R. 1951 Cal. 29, not approved and A.I.R. 
1950 Bom. 342 and (1953) i L.L.J. 557, approved. 

M. C: Setalvad, Senior Advocate (R. C. Prasad, Advocate, with him], for 
Appellante . 

G.R. ^PP^M dismissed, 

[Supreme Court.] • 

P. B. Gajendragadkar, C.J., K. N.^ Wanchoo G.M. Talang v. 

and K. C. Das Gupta, JJ. Shaw Wallace. & Go., Ltd; 

24/A 'March, 1964. . G.A. No. 513 of 1963. 

Master and servant — Clerical and subordinate staff— Age of retirement — Compulsory 
retirement — Pension Insurance Schemes. 

On the contrary, the awards and agreements on the question of age of retire- 
ment about which information is furnished by the several documents on the 
record clearly show consistent trend in the Bombay region to fix the retirement age 
of clerical and subordinate staff at 60. The very few departures from this prac- 
tice which the Tribunal has mentioned are, in our opinion, wholly insufficient to 
indicate any slowing down of this trend. What the Tribunal has failed to notice - 
is that instances which may justify a revision of the judicial opinion expressed on 
an earlier occasion about a particular trend must be strong and unambiguous and 
they must speak for the period both before and more particularly after the previous 
finding had been recorded in the matter. • • 

S. V. Gupte, Additional Solicitor-General of India {Q. L.’ Dudhia, K.T. Sulo, 
Atqul-Rahman and K. L. Hathi, Advocates with liim), for Appellants. 

. M. C. Setalvad, Senior. Advocate (JV. V. Phadke, Advocate, and J. B, Dada- 
chanji, 0 . G. Mathur and Ravinder Jlarain, Advocates of Mjs. J. B. Dadachanji & Co., 
with him), for Respondent No. i. 

G.R. • Appeal allowed. 

[Supreme Court.] ' 

M. Hidayatullah and _ Mara v.: 

N. Rajagopala Apangar, JJ. Tvfct. Nikko alias Punjab Kaiir ; 

Zifh March, 1964. G.A. No. 490 of 1962." 

Custom— Punjab — Inheritance — Preferential heirs — Mixed properties ancestral and non- 
anceslfal — Personal Law. ‘ • - 

Now, it has been ruled in the Punjab consistently that -where lands are so ' 
mixed up that the ancestral and non-ancestral portions cannot be separated they 
must be regarded as non-ancestral, unless it is'sho^vn which are not. Land ceases to 
be ancestral if it comes into the hands of an o\vner otherwise- than by decent;- 
. Paragraph 24 of Rattingan’s Digest which- excludes sisters from inheritance ^ 
from' non-ancestral property ris too -widely stated. The learned District Judge "■ 
cited some instances in-which the sisters and sisters’ sons- were allo-emd to succeed 
in preference to collaterals. One of tlie documents filed by the defendants in the ' 
suit (Exhibit D-6) also supports the contention of the respondents; In this view of the 
matter it cannot be said that tlie application of the personal law to the family by the' 
Courts below was erroneous. It is contended lastly that the rulings only show that 
collaterals of 5th degree are excluded and there is no.^se showing that a collateral’ 
of 4th degree was excluded. If personal law applies, as if does, a collateral of the '' 
4th degree is also excluded. - - , ■ ; - 

. . ICartar Singh Chawla and. Harbans Singh; Advocates, for Appellants. , 

/. M. Lai and Af. R. K. Pillai, Advocates, for Respondents. , ■ , 

G.R.' Appeal dismissed, 

S-NRC 
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[Supreme Court] 

M Hidayalullah and The State of U P p 

Rajagopala Ajyangar, JJ '• Sabir Ab 

24/A AUrch, 1964 Cr A No 193 of 1962 

UP Forests Act (K/ 0/ 1949), 15, 28, 29 — Criminal Procedure Code {V of 

i 8 g 8 ) sections 349, 530 (p) 

*1116 sclieme of the Crunmal Procedure Code read with the provisions of section 
15 of the Forests Act clearly shows that oflraccs under section 15 of the Act are not 
tnable by any Magistrate as it would be if tlic Second Schedule were applicable 
Thcyarc therefore triabl- by sucli Magistrates as have been named m the second sub- 
section There is good reason for holding thu, because a conviction by a Magistrate 
of the Second or the Third Class, as the case may be, is open to an appeal whereas a 
conviction by a Magistrate of the First Class and a sentence of fine offo 50 6r under 
or a fine of ^ 200 after a summary trial w not appealable It is possible that it was 
intended that a right of appeal should be conferred and therefore the trial of these 
offences was restricted to MagisU^tcs of the Second and the iTiird Class It i» a 
circumstance svhich may be t^n into account It t$ illustrated m this case An 
appeal would hase lam against the same decision if the Magistrate had not been 
given the powers of a First Class Mi^istrate during the trial and the respondents 
were robbrf ofa right of appeal In any event, in victv of the clear words ofscction 
29 (i), the trial of these cases ought to have been before a Court designated m section 
15 (a) of the Act and as the trial was before a Magistraie who was not empowered 
to 1^ the offence the proccedmgs were rightly declared void under section 530 (p) 
of the Code of Grtminal Procedure 

0 P jlma, Ali^ Rekman and C P Lai, Advocates, for Appellant 
G R . Appeal dmwsed 

[Supreme Court] -y i 

A K Sarkar, K C Das Gupta and Amalgamated Electricity Co , Ltd r. 

Rajagopala AjyansaTffJ N S Bathena 

3oiA March, tgCt C A Nos 590 59! of 1963 

Elecineily Act (1910)— Efee/na/p {Supply) Act {\^ 8 )~^Bombty EUclrtaly {Sut'- 
charge Act, 10^6 ) — Eleclnaty {Supply) Act (ifejS) as emended by Act f Cl of 1956), 
sections 57, 57 A, Sixth Schedule 1 

Notwithstanding the generality of the words m section 57 A (i) (e) (i) of the 
Electricity (Supply) Act 1948 as amended by Act (Cl of 1956) referring to the 
the part of the licensee in complying with the requirements of the * Sixth 
Schedule’ , there are some failures m regard to which the jurisdiction of the civil 
Court IS it is clear not barred 

The mere existence of section 57 A docs not by itself and without reference to 
the particular violation compLaincd of by the licensee, bar the mrisdiction of a 
civil Court ”* 


cj There is no presumption that the rate charged by a licensee contravenes the 
statutory prohibition It isXor the party who alleges his right to relief to establi«h 
the facts upon which such relief could be obtained ! It w as, therefore for the plain 
tills to prove by fact* placed before the Court that the rate charged offended the 
statutory provision This they admittedly failed to do and therefore, they were 
Mt entitled to the declaration and injunction which the learned Tudgoof the High 
Court granted i i 

' H AT Sanjal, Solicitor General of India {Af Af Ghcrckhn and / A Shrof 
Advocates, with him), for Appellant (In C A No 5900X1963) 

/lA Solicitor aencra! oXIndia antj Af C Selahad, Sen or Advocate,' 

(Af M eWAan and / vV i-Aro/, Advocates, with them) .Tor Appellant (In CA 
No 591 of 1963) ^ HI 

AaraindasC AXa/Aoni, Advocate and jT B Daiacharnt ,0 C AXafAar and 

^ ^ & Co , for Respondents (In both the 

GK 


Appeals allotaed 
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[Supreme Court.] . . , . 

P. B. Gajendragadkar, C.J., K. Wanchoo, . ■ N; Raghavcndra Rao v. 

■ J.G. Shah, N. Rajagopala Ayyangar and . The Deputy Commissioner, South 
S. M. Sikri, JJ. Kanara, Mangalore. 

.,,1 .. 31st March, 1964. . W.P. No. 211 of 1963. 

Mysore General Services {Revenue Subordinate Branch) Recruitment Rules IQ^Q^-Slate 
Reorganisation Act — Article 31 1 (2) of the Constitution — Article iQ.'of the Constitution. 

Before embarking on varying the conditions of service, the State Governments 
should obmin the concurrence oif the Central Government. , , The Central Govern- 
ment after examining various aspects came to the conclusion that it would not be 
appropriate to provide for any protection in the matter , of travelling allowance, dis- 
cipline, control, classification, appeal, conduct, probation and departmental pro- 
motion. This amounted to previous approval within the Proyiso to section 115 
(7) of the States Reorganisation Act. It may be mentioned that by , the memo- 
randum the State Governments were required to send copies of all new rules to the 
Central Government for its information. The rules were validly made. - - 

The State, of Madras has not been made a parly to this petition and the peti- 
tioner neyer raised these points while he was seeing under the State of Madras. 
It is difficult at ffiis stage to challenge orders which if quashed would afiect-the 
rights of other civil servants who' arc not parties to this petition. At any ratc,,thc 
petitioner has' not .been able to show how Article 16 was infringed, belbrc he was 
allotted to ‘thdnew Mysore State. The State in ,ils reply has asserted that all the 
orders complained against were passed by competent authorities, after considering 
the merits of the petitioner on each occasion. It was for the cornpetent authorities to 
judge the merits of the petitioner. ' Wc find no force in this contention and hold that 
no infringement of. Article 16 has been established^ ;■ ’ 

R. K. Garg, Advocate, {amicus curiae), ior Petitioner. 

C. K. Daphtqry, Attorney-General for India, {B, R. L. Iyengar and B. R. G. K, 
^r/ior. Advocates with him), for Respondents, (■ 

G.R. . . ' > Petition dismissed. 

■ ; , [Supreme Court.] ' , . ' • 

P. B. Gajendragadkar, C.J., K.N. Wanchoo The Tata Oil Mills Co. Ltd. v. 

and K. C. Das Giipta, JJ. ' The Workmen. 

,31st March ! •’ G.A. No, 517 of 1963. 

■ Industrial Enquiry Standing Order '22. '{viii)— Principles of natural justice i • ’ 

,Tt would 13c unreasonable to 'include within Standing Order 22 (viii) any riotous 
bchkviour without th'eTactbiy which was the result of purely private and individual 
dispute and in course of which' tempers of' both fhc contestants became hot: In 
order that Standing Order 22 (viii)''may be attracted, the' Appellant should be able 
to show that' the disorderly or riotous behaviour had ‘some ra,tiorial connection with 
the empldymcht of the' assailant and the victim. ' ■ 

‘ * Since the en'quiiy has been fairly conducted,' ‘and the findings recorded, therein 
arc based on evidence which is believed, _thcre would be no justification 
for the Industrial Tribunal to consider the'samb facts for itself. Findings properly 
recorded at such enquiries are binding on.the parties, unless, of course, it is kno-ism 
that the said findings are perverse, or are not based on any evidence. _ 

The domestic enquiry in the instant case was properly held and fairly conducted 
and the conclusions of fact reached by the Enquiiy Officer, are based on cyidence 
Which he accepted ‘as true. That’ being so, it was not open to the Industrial, Tri- 
bunal to reconsider the same questions of fact and come to a contrary conclusion. 

1 ' G'. B. Pai, Advocate, J.B. Dadachanji, 0 . C..Mathur and Ravinder ' JIarain, 

Advocates of MJs.J. B. Dadachanji & Co., for Appellant. . ' . ’ 

P, Govinda Menon, M. S. K. Iyengar and M. R. K. Pillai, Advocates, for Respon- 
dent No. I, ■ . ' 

... , G.R.' , , ' , Appeal allowed. 
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[Supreme Court.] 

P.B.GajendragadkttT,C J., KiN Wanchoot 
M. Hida^aluUah, K.C. Das Gupta and 
N Rajagopala Ayyangcr, JJ. 
ij< Apnl, 1964. 


r I. 

' GurdeV Singh Sidhu ». 
^ State of Punjab. 

Writ Petition No. 200 of 1963. 


ConsUluiion of India ^r/ic/« 31 1 (2) — Validity of Artiele Q {i) of the Pepsu 

Services Regulations Volume i as emended by the ^vernor of Punjab by the JVotification dated 
igtA January, i960 


Article 9 (1) of the Pepsu Service Regulations as amended by noti- 
fication issued by Governor of Punjab dated 19th January, iq6o_ contravenes 
Article 311 (2) of the Constitution and must be struck down as invalid. 

The termination of the service of a permanent public servant under such a 
rule, though called compulsory retirement, is, in substance, removal under Article 
31 1 (q). It is because it was apprehended that rules of compulsory retirement may 
purport to reduce the prescribed minimum period of service beyond which com- 
pulsory retirement can be forced against a public servant that the majority judgment 
in the case of Molt Ram Deka, ele.v The General Manager, dearth East Frontier Railway, 
etc. (GivilApptalsNos 7ii-!4of i962etc., decided on sthDecember, 1963) clearly 
indicated that if such a situation arose, the Validity of the rule may have to be 
examined, and in doing so, the impugn^ rule may not be permitted to seek the 
protection of the earlier decisions of this Court in which the minimum qualifyiiig 
period of service was prescribed as high as 25 years, or the age of the public 
servant at 50 years. ' j, 

K,P. Bhandan and R. Gopalakrishnan, Advocates, for Petilioner. ^ ^ 

S.V. Additional Solicitor-General of India (GopatStngk and R-A*. Sachtkty, 

Advocates with him), for Respondents. ; < 


G.R. . V - 
[Supreme Court.] 

A K. Sarkar, Raghubar Dayal, and 
JR. Mudholkar,JJ. 

Ut April, 1964. 


Pititien allowed. 


Devji p. 

Magan Lai R, Atharana. 
, C.A. No._ 46 ^of 1961. 
Partnership Aet \lX of 1932), seelion 22— Ao/r. . rt 1 

■ Section 22 of the Indian Partnership Act, 1932, clearly provides that in order 
to bind a firm by an act or an instrument executed by a partner on behalf of the 
firm* the act should be done or the instrument should be executed in the name 
I of the fhro, or in any other manna expressing or implying an intention to bind the 
firm. The sub-lease (in the instant case) was not executed In the name of the 
film, and it has been foimd by the Courts oclow that respondent No. 4 in obtaining 
the l^se, did qot act on behalf of the firm. Thu in substance means that in obtain- 
ing the sub-lease, the parties to it did not intend to bind the firm by that transaction. 
I Sarjoo Prasad, Senior Advocate (JV, Mukherjee, Advocate with him), for 
, Appellant. , ,, 

, R.C. Prasad, Advocate, for Respondents Nos. l/to 3, ^ , 


G R- Appeal dumissed. 

, [SupREitE Court.] ' ' ’ ^ . '' "i 1 f • 

CJ., , , ■ ' ’ Hochitief Gammon p. 

- * ''^boo, and ^ Industrial Tribunal, Bhubaneshwar. 

F.C. Das Gupta, JJ. , . • ^ 

1st Apnl, ’ V r . ' " * C.A-N0 61 iV 1963. 

IndMlrial Disputes Aet [XIV of 1947), tectum 18 (b) as amended by ^Aet [XXXVJ 
tf ig^o) and amended section 18 (3) {A}— 10 (i) — Additional parties whether 
necessary or not. ‘ *. i ■ i 

, Where the appropriate Go\cmment daires that the question as to 'who the 
• employer is should be determined, it gcneially makes a reftrcncc in wide enough 
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terms and includes as parties to the reference different persons vyho are alleged to 
be the employers. Such a course has not been adopted in the present proceedings, 
and so, it would not be possible to hold that the question as to who is the employer 
as betvycen the appellant and M/s. Hindustan Steel Ltd. is a question' incidental 
to the industrial dispute which has been referred under section lo (i) (d) of the 
Industrial Disputes Act. This dispute is a substantial dispute between the appellant 
and M/s. Hindustan Steel Ltd. and cannot be regarded as incidental in any sense, 
and so, we, think that even this ground is not sufficient to justify the contention 
that M/s. Hindustan Steel Ltd. is a necessary party which can be added and sum- 
moned .under the implied powers of the Tribunal under section i8 (3) (6). / 

N.C. ChaUerjee, Senior Advocate, {G. JVarajanaswamy, Advocate, jf.B. Dadachanji, 
Ravinder J^arain and O.C. Mathur, Advocates of M/s. J.B. Dadachanji & Co., with 
him), for Appellant. 

Janardhan Sharma, Advocate, for Respondent No. 2. 

S.V. Gupta, Additional Solicitor-General of India {G.B. Pai and R.H. Dhebar, 
Advocates with him), for Respondent No. 3. 

G.R. Appeal .dismissed. 


[Supreme Court.] 

K. Subba Rao, K.G. Das Gupta and Ramachandra Narsimha Kulkarni v, 

Raghubar Dajal, JJ. " State of Mysore. 

. 1st April, 1964. ' - Cr.A. No. 202 of 1962. 

Post Office Act {VI of 1898), sections 52, 53 and 55 — Meaning of words .‘^wilful 
and wilfully”. 

By majority :■ — The very fact that this comparatively heavy, punishment of 
two years’ imprisonment has been prescribed . for wilful detention while lighter 
punishment has been prescribed under sections 49, 50 and 51 of the Post Office Act, 
justifies the conclusion that the word “ wilful ” was used, by the Legislature to mean 
only such detention which was deliberate and for some, purpose. ' ’ 

In section 52 the Legislature after making punishable the offence of theft of a 
postal article ;or, of -dishonest misappropriation of the same, also made punishable 
the secretion, destruction or throwing away any postal article if done “for .any 
purpose whatsoever.” It is reasonable to think that in section 53 when the word 
“wilfully” was used, the Legislature also intended that' the detention tvould be 
punishable, only if made for some, purpose. .. • ; 

' In the instant case the allegation was that the purpose with which the postal 
article was detained was the purpose of theft of the contents of the envelope. As how-: 
ever the existence of that purpose has not been established it, .must be held 
that the detention was not deliberate and on purpose, but £« a result of cither 
inadvertence or carelessness or negligence.' So) the' appcllahf cannot be said to 
have detained or delayed . the article '* wilfully ’. “ ’ 

W.S. Barlingay, Senior Advocate, {A.G.-.Ratnaparkhi, Advocate, \vs.th.hSxa), for 
Appellant. 

' R. Gopalakrisbnan and B.R.G.K. Achar, Advocates, ioT B.es,pondexit. ■ 

G.R. Appeal allowed. 
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[Supreme Court] ’ , 

K SubbaRao.KC DasGupla&XiA " ' , K Narasimhiah r 

RaghuharDayaU^J , H C Singri Gowda 

1964 C A No 223 of 1964 

Myiore Town MmtctpaltUes Act,\ti^\,mttan2'j proviso la stcUon 23 (g)» siclton 
24 (i) (a) and 36 — ArticU 320 of the Constitution of India ' 

The Very fact that while three cIcRr days’ notice is not to be given of all special 
general meetings and fot some such meetings notice bnly of suih shorter period 
as IS reasonable has to be given justifies the conclusion that 1110"“ three clear 
mentioned in section 27 (3) of Mysore Town MunicipahticsActwas given by the 
Legislature as only a measure of wliat it considered reasonable The -provision 
in section 27 (3) is only directory and not mandatory ^ 

S K Venkalaranga Iyengar nnd A Gopalakruhnan, Advocate^, for Appellant 
Krishna Rao and Girui Ckandra, Advocates, for Respondents Nos i, 2, 4 
to 10 and 12 to 15 

Q Appeal dismissed 


[Supreme Court ] 

pB Gajendragadkar, C J , K K Uonehoo, The Life Insurance 

M Hida^atttUah, Ragkubjr Da^al, and Corporation of India p 

JR Mudholkar,JJ SV Oak 

SQih S^pumber, ■’ 1 C A No 443 of 19B2 

Life Insurprue Corporclion Ad {XXAIof 1956 ) — Insurance A 1 , 1938 — Life Insurance 
{Evurgeney Promsion) Ordinance which was folhvoed by Ad IX of 1956 pf the 

same name^Meantng of ' Surplus ' ’> 

The tsofd ** surplus ” in 'cction 26 of the Life lumrance Corpo aiion Act has 
the technical meaning which arises from the Insurance Act which is maoe appli- 
cable for purposes of valuation by section 45 of the Lifelnsu'ran'-e Corponfion Act 
read with Nottficat on No GSR 734 dated 23Td August^ 1958 Tliat meaning 
It also apparent fiorn section 26 of the Life Iii'tirancc Corporatioit Act quoted 
abo\e Indeed, the two sections arc intimately connected 

' * ' I ' ft I 

The two sections must be read harmoniously and it could not have been in- 
tended that section 28 was to be u cd to negative what section 9 provided m explicitly 
We think that on this harmonious construction wp must hold that Section 28 docs 
not put any bar in the way of ihc Corporation in the fulfilment of its obligations 
arising under section 9 To this interpretation we readily indme because, as point- 
ed out above, to liold otherwise would render section 28 in its latter part i ultra 
vifis the Constitution as it would amount lo Tikmg away by -a Side wind property 
of -other persons n * 1 J 0 

'il C Aldtud, Senior AdvOTnte, S }d Advlca c, Tor Appollanl ' 

•n V Josni and Ganpat Rai Advocate?, for Respondents ’ ^ 

S V Solicitor-General of India (InlcrvCnef), for Attorney Gr'ncral 
G S Pithak, Semdr Adwicatc and K R Ckaudhnrj, Advocate wiUi h'm, for 
other Interveners ^ v / 

G R j V j j ^ Appeal dismissed 
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THE SUPREME COURT OF INDIA. . f 

(Civil Appellate Jurisdiction.) 

Present Bhuvaneshwar Prasad Sinha, Chief Justice, P. B. Gajendra- 
GADKAR, K. N. Wanchoo, K. C. Das Gupta and K. C, Shah, JJ. , , . - 

The Corporation of the City of Nagpur . . Appellant* ' 

The Nagpur Handloom Cloth Market Co., Ltd. and another . . Respondents 

City of Nagpur Corporation Act, 1948— C. P. & Berar Municipalities Act, {II of 1922), Assess- 
ment Buies thereunder— Rule 10 (a) — "Family" — Scope and meaning of. 

The expression ‘ family’ in Ruk 10 {a) of the Assessment Rules has according to the context 
in which it occurs a variable connotation. It does not in the setting of the Roles postulate'the 
existence of relationship either of blood or by marriage between the persons residing in the 
tenement The word ‘occupy’ used in Rule 10 (o) is not restricted either expressly or by anything 
contained in the context of the rule suggesting that the occupation is to be only for residential 
purposes and in the absence of any such implication the rule must be deemed to be of 'general 
application /. e. it applies to uses non-residential as well as residential. The expression .‘family’ 
must therefore take colour from the expression * occupy ’ used in the same rule. The expression 
■family’ in the context in which it occurs means no more than a person or a group of persons. 

The Assessment Rules clearly indicate that the occupier of the premises may be -rendered 
Hable to pay the conservancy tax and the water-rate. 

The rule applies to buildings occupied for non-residential as well as residential purposes, and 
to every part ot a building occupied by a person or a group of persons having a separate source 
of income, whether the occupation is for residential or non-residential purpose and such person 
or group o f persons would be liable to pay the conservancy tax and the water-rate. 

Appeal by Special Leave from the Judgment and Order dated the 8th August, 
1958, of the Bombay High Court in Special Civil Application No. 174 of 1958. 

G. S. Pathak, Senior Advocate (S. M. Hajarnavis, Advocate and O. C. Mathur, 
J. B. Dadachanji and Ravinder NaraiU; Advocates of Mjs. J. B. Dadachanji & Co., 
with him), for Appellant. 

M. C. Setahad, Attorney-General for India (M. N. Phadke and Naunit Lal, 
Advocates, with him), for Respondents. 

The Judgment of the Court was delivered by 

Shah, J. — The Nagpur Handloom Cloth Market Company, Ltd. hereinafter 
called ‘ the Company ’ — constructed on certain plots owned by it, two houses — 
each house consisting of aground floor, intended to be used as shops and an upper 
floor intended to be used for residential purposes. For the use of the occupants 
of the shops, 20 flush lavatories with underground sewers connected with the 
drainage system of the Nagpur Corporation were constructed by the Com- 
pany. The Corporation of Nagpur had also erected a municipal public water 
standard within 200 yards of the houses. Among the taxes levied by the Munici- 
pal Corporation under section 114 of the City of Nagpur Corporation Act, 1948 
— hereinafter called ‘the Act’ — were the conservancy tax and the water-rate which 
under the rules applicable thereto were leviable as rates on the annual letting value 
of buildings and lands within the Corporation areas. It is common ground that the 
shops which in the aggregate number 201, are occupied by shop-keepers under a 
scheme under which on payment of stipulated amounts, the occupants will be full 
owners of the shops, and on the liability of all the occupants being discharged 
the Company will be dissolved. However the scheme under which this arrange- 
ment was made has not been placed before us and it is not possible on the material 
before us to ascertain what the true relation between the shop-keepers and the 
Company is. 

• Civil Appeal No. 288 of 1960. 7th December, 1962. 

s c J— -77 
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For the year 1953*54 the Corporation of Nagpur proposed to assess the sho p* 
keepers numbering one hundred and fifty-five who occupied the shops built by 
the Company to private conservancy tax, water-rale and property tax on each 
shop as a separate unit of assessment, and assessment notices m that behalf we re 
issued to the Managing Director of the Company on 26tb September 19S3 The 
Company requested the Corporation by letter, dated 30th September 1953, that the 
assessment notices be served on the * individual shop-keepers of the respective 
shops regarding the assessment made by the Corporation’ The Corporation 
thereupon served the individual shop-keepers with notices of assesssment 120 out 
of ISS shop-keepers served with the notices of assessment preferred objections 
submitting mter aha that the taxes could be assessed only on the Company. These 
objections were heard before the Objection Officer appointed by the Corporation 
The Managing Director of the Company and a repvesentative of the shop keepers 
submitted their respective cases on behalf of the ^mpanyand the shop-keepers. 
By his order, dated 19th April 1954, the Objection Officer held that the Company be 
treated as owner of the houses and the shop-keepers as occupants and that the 
demand for tax be ‘primarily made from the occupants’. No proceedings 
challenging this order were initiated by the shop-keepers or the Company and the 
assessment list was authenticated as required by the relevant rules The Corpora- 
tion thereafter served demand notices upon the shopHkeepsrs calling upon them 
to pay the taxes due by them pursuant to the assessment list. 


On 16th December 1954, some of the occupants appealed to the Chief 
Executive Officer under section 387 of the Act challenging the validity of the 
assessment The Deputy Chief Executive Officer rejected the appeals against the 
order passed by the Objection Officer to the Chief Executive Officer as locom- 
peteot and observed that m any event the appeals which were not presented 
within the period of limitation prescribed by section 379 of the Act. were barred 
The shop-keepers and the Company preferred separate appeals to the District 
Judge, Nagpur, against the order of the Objection Officer The District Judge 
by his order, dated 28ih October 1955 held that ‘he appeals were barred by the law 
of limitation and the appellants before him bad made out no ground for condona- 
tion of delay The shop keepers again moved the Chief Executive Officer to 
reconsider the order of assessment of tax That Officer by bis order, dated, 18tb 
^556, held that even though the order passed by the Deputy Chief Executive 
Officer dismissing* the previously filed appeals’ as not maintainable, and obser- 
ving that the proper remedy of the shop-keepers and the Company aggrieved was 
an appeal under section 130 of the Act was erroneous, the appeals before him 
being barred by the law ofhmitation. he wasunable to grant any redress to the 
appellants The Chief Executive Officer also opined that the houses having been 
oivided into separate shops and allotted to the Company’s shareholders who 
carried on their business independently and each such allottee having a separate 
wurcc of mcome within the meaning of Rule 10 (o) of the Assessment Rules, the 
Objection Officer was right in holding that each shop be treated as an independent 
unit, and be separately assessed for conservancy cess and water-rate 


Nearly two years thereafter the Company and one Sitaram — one of the shop- 
epers— preterred a Writ Petition lo the Hi^h Court of Bombay at Nagpur for 
writs of certiorari quashing the order of demand, dated 19th February 1958 and also 
bills for the a«es^ent years 1956-57 and 1957-58 and for a writ of mani/omia 
Corporation from applying the provisions of Rule 10 (a) for 
tr..^ fhf ^ water-rate, and directing the Corporation not to 

* individual shops on the ground floor of the two houses as separate units 
hiiH T lo ?“^°ses of conservancy tax and water-rate The High Court 

Assessment Rules applied only to residential houses 
f occupied for non-residcntial purposes and therefore separate 

assessmrat of the shops in the occupation of the shop-keepers was, under the 
provisions of the Act, read with the relevant rules, invalid The High Court 
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accordingly allowed the petition and quashed the notice of demand, dated 19th 
February 1958, made by the Corporation for levy of tax. The Corporation has, 
with Special Leave, appealed to this Court. ' - 

Three principal contentions are raised by counsel for the Corporation in 
support of the appeal : — 

(1) That under the Act there are three distinct stages dealing with the 

liability of tax-payers to pay tax imposition of tax authorised by a 
statute accarding to the procedure prescribed in that behalf; assess- 
ment or levy of tax according to the provisions of the statute and 
the Rules framed thereunder ; and collection of tax. Each stage 
being self-contained, if no objection is made to assessment as 
prescribed by the statute and the Rules made thereunder and in the 
manner provided in that behalf, in a proceeding for recovery of tax, 
the validity of the assessment cannot be challenged. 

(2) The objection raised by the Company was only against the demand 

and not against the assessment, and that in any event there was 
gross delay in the commencement of proceedings in the High Court 
for obtaining relief by an application for writ, and on that account 
the Company had disentitled itself to relief. 

(3) That even on the merits the interpretation placed by the High Court 

upon Rule 10 (a) of the Assessment, Rules was erroneous and there- 
fore each occupant of the shops whose name was entered in the 
assessment list as framed was liable to pay the conservancy tax and 
the water-rate in respect of the shop in his occupation. 

Part IV of the Act deals with taxation, i.e., imposition, assessment and 
recovery of taxes. Sections 114 and 115 set out the taxes which the Corporation 
is obliged to impose or may impose and the procedure in that behalf. Sections 
116 to 140 deal with the assessment of property tax and sections 154 to 169 deal 
with recovery of taxes. Section 130 provides for a right of appeal to the 
District Court against a dispute as to the liability of any land or building to 
assessment of property tax or as to the basis or principle of assessment of pro- 
perty tax. Section 164 provides for an appeal against a notice of demand for tax 
due under sub-section (1) of section 155. This appeal lies to a Magistrate by 
whom under the direction of the District Magistrate such class of cases is to be 
Tried. A general right of appeal is granted by section 387. Any person aggrieved 
by an order passed under the Act or under any rule or bye-law made thereunder, 
failing to obtain redress may appeal to any Corporation OfiBcer appointed by the 
Chief Executive Officer to hear such appeals, or failing such appointment, to the 
Chief Executive Officer. 

The procedure for assessment of conservancy tax and water-rate is prescribed 
not by the provisions of the Act, but by the Rules framed under the C.P. & Berar 
Municipalies Act of 1922 which by virtue of section 3 (2) of the Act are to be 
deemed to have been made under the provisions of the Corporation Act of 1948. 
The procedure for recovery is however governed by the provisions of sections 154 
to 167 of the Act. The subject of taxation in the matter of conservancy tax and 
water-rate is therefore found distributed in the Act and the Rules under three 
beads of imposition, assessment and recovery of taxes. 

For the purpose of the present case it is unnecessary to express any opinion 
on the plea raised by Mr. Pathak for the Corporation that the tax-payer cannot 
challenge the correctness of an order of assessment, in a proceeding for recovery 
of tax, though it may appear that under the analogous provisions contained in 
the Bombay District Municipal Act (HI of 1901) and the Bombay Municipal 
Boroughs Act (XVIII of 1925) in an appeal against a notice of demand to a 
Magistrate the correctness or propriety of the assessment may be challengedj 
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See The Municipal borough of Ahmedabad V. The Aryodaya Gmmng and Manu- 
facturing Company Lid.^ and The Municipality of Ankleshwar v Chhoiatal 
Ghelabhal Gandhi* 

There has undoubtedly been great delay m moving the High Court by a 
petition under Article 226 of the Constitution The order of the Objection 
Officer was made on 19th April, 1954 and the appeal against that order was dis- 
missed on 22Qd April, 1955 Even the second order by the Chief Executive Officer 
was made on 18th April 19c6 and for nearly two years thereafter no proceeding 
was Commenced in the High Court challenging the validity of that order The 
High Court was, however, of the view that because the Chief Executive Officer m 
the first instance held that the appeal filed before him was not competent and the 
remedy of the tax-payer was to move the District Court under section 130 of the 
Act and that in the appeal preferred in the year 1956 he held that the appeal was 
maintainable and dismissed^it on the merits while observing that it was barred 
by limitation, there was some ground for not regarding the shop-keepers and the 
Company as guilty of laches The High Court also observed that after the order 
passed by the Chief Exccuiive Officer m 1956 the Corporation was moved by an 
application under section 143 of the Act, and since the decision of the Corpora- 
tion on the application, the pciittoa was filed without delay This ground 
may appear to us inadequate, but the High Court has exercised its discretion m 
holding that the petition notwithstanding the delay should be entertained and we 
are unable in a matter essentially of discretion to set aside the judgment of the 
High Court on this ground alone, especially when the petitioners have claimed 
relief not only in respect of the assessment for the year 1953-54 but also in respect 
of assessment of tax for the years 1956-57 and 1957-58. 


The question that falls then to be determined is about the true mterpretation 
of Rule 10 (u) of the Assessment Rules relating to the conservancy tax and water- 
rate Section 114 of the Act requires the Corporation to levy, amongst others, a 
property tax a latrine or conservancy tax payable by the occupier or owner upon 
private lattmes, privies or cesspools or upon premises or compounds cleansed by 
Corporation agency and a water-rate where water is supplied by the Corporation. 
Fof assessment of the property tax, raachmery is prescribed in the Act itself, but 
no such machmery is prescribed in the Act m respect of the conservancy tax and 
water-rate. Under the C P and Berar Municipalities Act (II of 1922) by section 
66- various taxes could be imposed by the Municipalities governed thereby (and the 
Municipality of Nagpur was governed by that Act) and latrine or conservancy tax 
were two out of the many taxes leviable By section 71 of the Act 
of 1922 power was conferred upon the State Government to make Rules under the 
Act, inrer a/ic, regulating the assessment of tax In exercise of the powers the 
Government of Madhya Pradesh framed diverse sets of Rules dealing with assess- 
ment, levy and collretion of taxes Rules were made on 19tb August 1941, declar- 
ing liability of buildings and lands for conservancy tax in respect of private 
latrines, and Rule 2 thereof, in so far as it is material, provided that— - 
t'2. There shall be imposed-^ 

U) ' • ♦ • * * * i 


latrine privy or cesspool is attached or 
a private latnn-, pnvy of cesspooC which is eiih-c cleaniedby 
Or IS Connected With the municipal underground sewer, or the premu-s or 
municipal agency, a tax payable by the owner under 
secUon 66 (1) (A) a.cording to the following scale on its gross annual letting value * 

A Similar Mt of Rules m respect of water rate came to be promulgated on 
28th September, 1949 It was provided by Rule 1, in so far as it is material, that— 
I* I. iThere shall be imposed— 

'<»(«)• * * ♦ , * 


(1) LL.R. (1941) Bom 658 


(2) 57 Bom L R- 5«7 - 
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(b) On every building or land which has no private supply from municipal service pipes or 
the resident thereof does not use water from such supply and which is situated within 200 yards 
frorn public water standard or a service pipe, a tax leviable from the owners or occupiers under 
section 66 (I) (k) according to the following scales on its gross annual letting value 

, In 1941 Rules were made for assessment of conservancy tax. The tax was 
to he levied on the gross annual letting value of the building. By Rule 5 it was 
provided that on the completion of the assessment, notices shall be given to the 
persons affected by the preparation of the assessment list. Any person affected 
by the, entries in the list was by Rule 6 entitled to file objections against assessment 
or valuation or both as shown in the Register at any time within thirty days of the 
publication or service. This rule also provided for affording a hearing to the 
objectors. Rule 8 provided that after the objections under Rule 6 had been 
disposed of and all consequential amendments were made in the assessment list it 
shall be authenticated and the Register shall be valid from the date of the authentir 
caffon and shall continue to be valid until the beginning of the half-year next 
following the authentication of a new Register. Rule 10 {a) provided : — 

“ Where more than one family having separate sources of income, occupy separate portions 
of the same, building or range of buildings, each of such portion shall be deemed a building 
under these Rules and assessed according to its gross annual letting value as determined in 
accordance with Rule 1.” 

Clause (h) provided : 

“The Committee may. at a special meeting if it thinks fit assess the tax on such building on 
the aggregate gross annual letting value of all the portions instead of assessing each portion 
separately.” 

Clause (c) provided : 

■ “ Detached building, even when occupied by the same person or family, shall, where any 
road, dr pathway over which the- public have a right of way, or any land belonging to any other 
pefson^separate them front one another, be separately assessed as independent units.” 

Silnilar Rules were madd in respect of the assessment list for water-rate. The 
\yater-fate was also to be imposed as a rate on the gross annual letting value and 
provisions of Rule 10 (a), (h), and (c) were in terms identical with the assessment 
rules framed in respect of the conservancy tax assessment and for the sake of 
brevity we will only tefer to Assessment Rules relating to conservancy tax. These 
Rules remained in force even after the C.P. & Berar Municipalities Act, 1922, was 
repealed by virtue of section 3 (2) of the Act of 1948, and applied to assessment 
of liability to conseryancy tax and water-rate as if the Rules were framed under 
the latter Act. 

• ‘Building’ is defined in the Act by section 5 (7) as including *' a house, 
outhouse, stable, huti shed or other enclosure, whether used as a human dwelling 
or otherwise and shall include verandahs, fixed platforms, plinths, door- 
steps, walls and the like.” The definition is an inclusive definition, and contains 
inherent 'indication thalt a part of a building would be a building for the purposes 
of imposition of liability to pay rates, and assessment of such liability. It is 
manifest that undef the scheme of the Act read with the Rules, conservancy tax 
and water-rate are to be levied as rates on the gross annual letting value and a 
rate can' only be levied ‘from a person in respect of the tenement or premises 
occupied as an independent unit. The Assessment Rules provide for levy of rate, 
on the gross annual letting value of the building, and inasmuch as the expression 
‘bhildihg’ according; to the definition given in section 5 (7) of the Act would 
include a part of a building, the Corporation is competent to frame a list in 
respect of several tenements occupied by different persons treating each tenement, 
as a separate building for levy of tax. That is implicit in Rule 10 {b) and also 
in Rule 10 (c) of the Assessment Rules. j 

, , By the Rules, liability, to. pay conservancy tax and water-rate is imposed in' 
respectiOfa building, provided certain conditions specified in the rule are fulfilled,! 
anditiis liability,,. arises , whether the building is used for residential purposes or 
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Qon-residcQtial purposes Rule 10 (a) also clearly authorises the Corporation to 
levy water>rate and the conservancy tax m respect of separate tenements occupied 
by difTerent persons as if each such tenement is a building In the view of the 
High Court use of the expression ‘family’ m Rule 10 (o) indicated thatthe 
rule did not apply to buildings occupied for non*resideotial purposes. But by 
the Rules imposing the conservancy tax and the water rate, all buildings to which 
are attached latnnes cleansed by municipal agency and all buildings which are 
connected with the water distribution system, or which are situate within the pre- 
scribed distance of water standards, arc liable to pay the conservancy tax and the 
water.rate irrespective of the nature of the use to which the building is put It 
is implicit in the view of the High Court that a building occupied for non-resi- 
deotial use can be taxed as one unit, even if the buildmg is occupied by tenants or 
licencees, carrying on their separate or individual trades or businesses But this 
view, does not appear to be supported by the scheme of the Act and Rules If a 
building IS partly occupied f^or residential and partly for noo-residential pur- 
poses the portions occupied for residential purposes would, in the view of the 
High Court, be regarded as separate buildings and each occupant having a 
separate source of income would be liable to pay conservancy tax and water- 
rate but the portions occupied for noo-rcsidcntial purposes would not be regarded 
as separate buildings The High Court reached its conclusion that Rule 10 (a) 
did not apply to portions of buildings when they were occupied for non-residen- 
tial purposes merely because of the use of the expression ‘family’ in the Rule 
But the expression ‘ family* has accordmg to the context in which it occurs, a 
variable connotation It does not in the setting of the Rules postulate the 
existence of relationship either of blood or by marriage between the persons 
residing in the tenement Even a single person may be regarded as a family 
and a master and servant would also be so regarded. The word ‘occupy’ used 
in Rule 10 (a) is not restricted either expressly or by anything contained m the 
context of the rule suggesting that the occupation is to be only for residential 
purposes, and in the absence of any such implication the rule must be deemed 
to be of general application < e , it applies to uses noo-residential as well as 
residential The expression ‘family’ must therefore take colour from the 
expression ‘occupy ’ used m the same rule In our view the expression ‘family’ 
in the context in which it occurs, means no more than a person or a group 
of persons 


Mr. Pathak appearing on behalf of the Corporation submitted that there 
was a drafting error in Rule 10 (c), and as a matter of mterpretation the 
Court would be justified m reading the expression ‘family* in that rule as 
muniog family or person’ — which is the expression used in Rule 10 (c) He 
submits that Rule 10 (o) and Rule IO(c)deaI with the same subject-matter and, 
tbeirfore, the Oran would be justified in boldmg that the expression ‘one family’ 
used in Rule 10 (o) and the expression ‘person or family* in Rule 10 (c) must 
have the same meaning Prima facie, there is substance in this contention, 
but we do not think it necessary to base our decision on that ground In 
our view the expression ‘family* has not a restricted meaning as suggested 
by the High Court, and under the Rules imposing liability to pay conservancy 
tax and water-rate liability is imposed upon every building, which expression 
includes a part of a bailing occupied as an independent unit irrespective of 
the nature of the user. The learned Attorney-General appearing on behalf of 
Ue Company submitted that under the Corporation Act the owner and not 
the owupicr is liable for the conservancy tax and water-rate and therefore 
separate asse^ents of different units occupied by the shop-keepers could not 
r made This plea was not raised m the High Court Even apart 
from this infirmity, there is no substance m the plea Under sertion 114 
ot the Act a latrme or conservancy tax payable by the occupier or the owner 
Similarly water-rate may be imposed, when water is supplied 
by the Corporation. By the Rules framed under section 71 of the C. P. and 
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Berar Municipalities Act of 1922, and continued under the Act of 1948 liability 
imposed for payment of the conservancy tax and the Assessment Rules, is not 
restricted to owners only. By Rule 4 of the Assessment Rules the Corporation 
is required to prepare an assessment list containing the names of the persons liable 
to pay the tax. The Assessment Rules therefore clearly indicate that the occupier 
of the premises may be rendered liable to pay the conservancy tax and the water- 
rate. Section 165 of the Act makes all sums due from any person in respect 
of taxes on any land or building, a first charge upon the said land or building 
and upon any movable property found within or upon such land or building 
and belonging to the said person, provided that no arrears of any such tax 
shall be recoverable from any occupier who is not the owner, if such arrears 
are for a period during which the occupier was not in occupation. It is 
implicit in section 165 that an occupier of the premises may be liable to pay 
the tax even though he is not the owner. It is also necessary to point out that 
the scheme under which the shop-keepers are occupying the premises has not been 
produced before this Court. It is, admitted, however, that the shop-keepers will 
be owners of the premises occupied by them as soon as the atnounts which 
they have agreed to pay are fully paid and their liability discharged. The 
Company treated the shop-keepers as owners {vide their letter, dated 30th September, 
1953.) Manifestly they have a substantial interest in the tenements in their 
occupation and it would be difficult not to call them owners for purposes of 
municipal taxation. According to the definition in section 5 (37) of the Act 
‘owner’. 

“ When used with reference to any land or building includes the person for the time being 
receiving the rent of the land or building or of any part of the land or building whether on his 
own account or as agent or trustee for any person or society or for any religious or charitable 
purpose, or as a receiver who would receive such rent if the land, building or part thereof were 
let to a tenant”. 

There is nothing on the record to show that the shop-keepers would 
not be entitled to let out the premises in their occuption and if they can they 

would be regarded as owners within the meaning of clause (37) of section 5. 

1 

In our view, therefore, the High Court was in error in holding that Rule 
10 (fl) applied only to building occupied for residential purposes. The rule in 
our judgment applies to buildings occupied for non-residential as well as residen- 
tial purposes, and to every part of a building occupied by a person or a group of 
persons having a separate source of income, whether the occupation is for residen- 
tial or non-residential purposes and such person or group of persons would be 
liable to pay the conservancy tax and the water-rate. 

The appeal therefore is allowed and the petition filed by the Company and 
the tax-payer Sitaram Upasrao dismissed with costs in this Court and the High 
Court. 

K.L.B. Appeal allowed. 


THE SUPREME COURT OF INDIA 
(Civil Appellate Jurisdiction.) 

Present P. B. Gajendragadkar, A. K. Sarkar, K. N. Wanchoo, 
K. C. Das Gupta and N. Rajagopala Ayyangar, JJ. ^ 

Anakapalle Co-operative Agricultural & Industrial Society Ltd. . . Appellant*^ 

V. ' ' 

Workmen and others • • Respondents 

Industrial Disputes Act {XIV of 1947), section 25-FF— Transfer of undertaking -Compensation 
to workmen— Purchaser, if a successor-in-interest — Relevent factors— No claim for compensation 
against purchaser— Retrenchment under section 2{oo) and termination of service under section 25-FF — 
Distinction — Compensation and re-employment — Opposed to principle, 


• Civil Appeal No. 224 of 1962. 


23rd October, 1962. 
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The question as to whether a purchaser of an lodnstrial concern can be held to be a succes- 
sor in intere<t of the vendor will have to be decided on a consideration of several relevant facts. 
Did the purchaser purchase the whole of the business? Was the business purchased a gome 
concern at the time of the sale transaction? Is the busioesi purchased earned bn at the same 
place as before’ Is the business earned on without a substantial break m time? Is the business 
earned on by the purchaser the same or similar to the business in the hands of the vendor? If 
there has been a break in the conimuity of the busioess what is the nature of the break and what 
were the reasons responsible for it? What is the length of the break? Has goodwill been 
purchased’ Is the purchase only of some parts and the purchaser having purchased the said 
parts purchased some other new parts and started a business of his own which is not the same as 
the old business but is similar toil? These and all other relevant factors have to be borne m 
mind in deeding the question as to whether the purchaser can be said to be a successor m i^i^pst 
of the vendor for the purpose of the industml adjudication. The decision of the question must 
ultimately depend upon the evaluation of all relevant factors and it cannot be reached by treaung 
any one of them as of over riding or conclusive signihcioce ‘ 

Inallcasestowhich section 25 FFofihelodustnalDisputesAct applies tbeonlyclaimwhichtbi 
employees of the transferred concern can legitimately make is a claim for compensation against 
their employers. No claim can be made against the transferee of the said concern 

By amending section 25 FF the Legislatare has made it clear that if industnal undertakings 
are transfened the employees of such transferred undertakings should be entitled to compensa 
Uon, unless of course the continuity in their service or employment is not disturbed and that 
can happen if the transfer satisfies (be three lequirements of the Proviso 

If a transfer IS fictitious or fcenami section 25 FF has no application at all Insucbacase, 
there has been no change of ownership or management and despite an apparent transfer, the 
transferor employer continues to be the real employer and there has to be continuity of service 
under the same terms and conditions of service as b*fore and there can be no question Of 
compensation 

The tenmnatieo of services resulting from transfer or closure is not retrenehmenf and it u 
on the basis of the correctness of this decision that section 25 FF as amended has been enacted. 
Besides on a construction ofseetioa 25 FFitself ttisdiSculttoequalethetenDiostioR of services 
with which tt deals with retrenchment covered by section 25 F Section 25 F is referred to in 
section 2S-FF to enable the assessment of compensation payable to the employees covered by 
section 25 FT The clause 'as if clearly sbovn the dtstiooioo between retrenchment under 
section 2, (oo) and termination of service under section 2S FF 

If the transferor u by sutute required to pay retrenchment compensation to bis workmen it 
would be anomalous to suggest that the workmen who received compensation are entitled to 
claim immediatere'empIoymeDt in the concemat the hands of the transferee The contention 
that in cases of this kind the workmen must get retrenchment compensation and re-employipeot 
almost simultanecusly is inconsistent with the very basis of the concept of retrenchment 
compensation 

Appeal by Special Leave from the award, dated fth June, 1961, of the 
Industrial Tribunal, Andhra Pradesh, Hyderabad, in Industnal Dispute No 13, 
of 1960 ^ 

C K. Daphtary, Solicitor-Geueral of India (/v Srinhasamurtht and NamitLal, 
Advocates with him) for Appellanu 

B P. AfahesJmari, Advocate, for Respondent No. 1 

A S R Chan, Senior Advocate {^f K Ramamurthi, R K Garg and 
T S Ke/iAawraman, Advocates, with bim), for Respondent No 2 
The Judgment of the Court was delivered by 


Gajendragadkar, J — The principal question which arises m this appeal 
has relation to the scope and effect of section 25-FF of the Industrial Dispates 
Act, 1947 (XIV of 1947) (hereinafter called the Act) An industnal dispute 
between the appellant, Anakapalle Co-operative Agricultural and Industrial 
Society, and the respondents, its workmen, was referred by the Governor of 
Andhra Pradesh foradjudicauon to the Industrial Tnbunal. Hyderabad, under 
section 10 (1) (d) of the Act on 7ih December, 1960 The respondents who were 
in the employment of Vizagapatnam Sugar and Refinery .Ltd. (hereioafier 
called the Company) claimed that they were entitled to re-croployment in the said 
concern which had been purchased by th^appellant and since their demand 
for te-employment by the appellant was not accepted by it, they rcpre 5 CDf«<f 
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to the State Government that the said demand should be adjudicated upon by 
an Industrial Tribunal. That is how their demand for re-employment came to 
be referred under section 10 (1) (d). 

It appears that the Company was an old Company which manufactured sugar. 
Its business, however, did not result in profits, because the supply of sugar- 
cane was insufiicient and the management apprehended that it could not face 
the losses from year to year, and so, it thought of shifting its business to 
Yerravaram in East Godavari where it anticipated that the supply of sugar- 
cane was assured. This attempt of the management, however, did not succeed 
because of the local cane growers. The local cane growers decided to form a 
co-operative society themselves and to purchase the concern of the Company. 
Accordingly, the appellant-Society was formed and the sale transaction was 
effected between the said concern and the appellant on 7th, October 1959. 
It was agreed between the appellant and the Company that the Company should 
pay retrenchment compensation to its employees and terminate their services 
leaving the appellant full freedom to choose its own employees. Accordingly, 
Rs. 1,90,0C0 were paid by the Company to its employees by way of retrenchment 
compensation. Before the completion of this transaction, however, the 
employees had suggested that their Union would itself purchase the concern, 
but the Union could not manage to effect the proposed sale transaction. It, 
however, suggested that the compensation of Rs. 1,90,000 which the Company 
had to pay to its employees may be credited to the account of the Society 
and the employees paid the said amount by instalments, but this suggestion 
was not accepted and as a result of the sale transaction, the appellant took 
over the concern and employed such persons as it needed according to the 
recommendations of a Committee appointed by the appellant in that behalf. 
It appears that on the rolls of the Company, there used to be 800 workmen 
in all ; of these 329 were permanent workmen, whereas 471 workmen joined 
the Company as seasonal workmen. The appellant has employed 678 
employees in' all, 248 of whom are permanent and the rest seasonal employees. 
Out of 248 employees who are engaged on a permanent basis, 220 are from 
amongst the employees of the Company and about 28 have been newly appoin- 
ted. In the result, about 49 permanent employees and 103 seasonal employees 
of the Company have not been absorbed by the appellant and the demand 
which has been referred for adjudication in the present proceedings is that 
these permanent and seasonal employees should be absorbed by the appellant. 

The appellant disputed this claim on three grounds. It urged that the 
dispute referred to the adjudication of the Tribunal was not an industrial dispute 
and so, the reference was incompetent. This argument was based on the allega- 
tion that the Thummapala Sugar Workers Union which had sponsored the present 
demand was not a representative Union. On its roll, a very small number of 
the appellant’s present employees were shown as members. The bulk of its 
membership consisted of the previous employees of the Company. The appel- 
lant’s employees have formed a separate Union of their own and this latter 
Union has not only not sponsored the present demand, but it seeks to resist it. 
The Tribunal considered the evidence bearing on this point and held that the 
sponsoring Union was, in law, competent to raise the present industrial dispute, 
and so, it rejected the appellant’s contention about the invalidity of the 
reference. 

The next contention raised by the appellant was that it was not a succes- 
sor-in-interest of the Company and as such, under industrial law, the claim 
made by the respondents for re-employment of the permanent and the seasonal 
employees was not sustainable. The Tribunal has held that the appellant is a 
successor-in-interest of the Company, and so, it has come to the conclusion that the 
demand for re-employment X)f the said-spccified employees was permissible under 
the industrial law. . . . • ; s 

s. c. J.— 78 
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The last argument raised by the appellant was that it had already em- 
ployed a full complement of the labour force that it needed and so, there was no 
scope for the re employment of any of the workmen on whose behalf the present 
dispute was raised This contention has been rejected by the Tnbunal 
and It has ordered the appellant to rc-cmploy as many of the permanent em- 
ployees out of 49 as were left out in favour of the new employees and to re- 
employ the remaming permanent employees as and when vacancies occur In 
regard to the seasonal employees, it made a similar direction This order 
requires the appellant to guarantee to the re-employed workmen continuity of 
service and one-fourth of the back wages The Tribunal has however, held 
that if the Society has employed less workers, then only as many old workers 
should be reinstated as the new workers appointed in their place In that case, 
the old workers will be absorbed in the order of seniority It is against this 
order that the appellant has come to this Court by Special Lease 


The first question which falls to be considered in this appeal is whether 
the appellant is a successor in mterest of the Company The learned holiator- 
General contends that the agreement of sale under which the appellant has 
arrived on the scene clearly shows that it cannot be treated a successor-in- 
interest of the Company The terms of the agreement of sale show that the 
appellant has left with the Company a part of its land, its investments to the 
tune of Rs 19 lakhs and its liability to the tune of Rs 27 lakhs 4 000 bags of 
processed sugar have also been left with the Company at the time of the trans- 
action Clause IS of the agreement provides that the Company will be entitled 
to withdraw and appropriate to itself all advances part payments and deposits 
made by it either m cash or security and the Society shall have no right over them 
Clause 13 sumUtly provides that the Company will pay all its liabilities, secured 
and unsecured, determmed or to be determined, and the Society will not be 
liable to pay the same Under clause, 11, tbe godown lO which the stocks of 
sugar were stored was to continue in tbe possession of tbe Company free of rent 
or compensation until tbe entire stock was released, sold and delivered The 
Company had also agreed to terminate the servicesof its employees on or before 9tb 
October 1959, and clause 7 which deals with this topic, has provided that 
whatever claims are to be paid to such employees on account of such termi- 
nation Will be paid by the Company The appellant has also not purchased the 
goodwill of the company The argument, therefore, is that though the work 
of the Company was, m a sense, a going concern when it was purchased by tbe 
appellant, the appellant had not purchased the entire concern mcluding tbe 
goodwill , and so, u would be laappropnaie to describe the appellant as the 
successor in interest of the Company 


In support of his argument, the learned Solicitor General has relied on 
the decision of the Labour Appellate Tribunal in the case of Ramjtlal Naihulal 
A ,, '' Mills Company Ltd (No 2) & Ors ’• In that case, the 

Appellate Tribunal had to consider the effect of two transfers (1) in favour of 
me Himabhai MilU Co Ltd and (2) in favour of the New Gujarat Cotton 
Mills Company Ltd The d-cision of the Appellate Tribunal was that the first 
transmr did not make the transferee a succcssor-in-mterest, whereas the second 
one did In regard to the first transfer tl was found that the transferee 
^mpany had not p^urchased the transferor Company as a going concern and had 
not a^pted any liabilities of the old Company and bad started a completely 
new business of Its own On tbe other hand, under the second transfer, the 
transferee had purchased not only all the tangible assets of the old Company, 
but the goodmll which was expressly valued m the sale-deed at a very large 
sum or Ks 3 lakhs It was also found that the transferee Company earned on 
the same business as the transferor Company In the result, the employees of 
the transferor Company m the first transaction were held not entitled to make 
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claim for re-employment by the transferee Company, whereas a claim made 
by the employees of the transferor Company in regard to the second transfer 
was held to be sustainable in law. It appears that this decision was challenged 
by a Writ Petition before the Bombay High Court, and the High Court took 
the view that in view of the relevant findings recorded by the Labour Appellate 
Tribunal in respect of the transfer in favour of the New Gujarat Cotton Mills 
Ltd., there would be no justification to interfere under Article 226 of the Consti- 
tution, vide New Gujarat Cotton Mills Ltd. and Labour Tribunal^. 

The learned Solicitor General has also referred to another decision of 
the Labour Appellate Tribunal in the case of Antony D' Souza & Ors. v. Sri 
Motichand Silk Mills^i The question which fell for the decision of the 
Appellate Tribunal in that case was whether the purchaser could be said to 
be successor-in-interest within the meaning of section 114 of the Bombay Industrial 
Helations Act, and it was held that the purchaser was not a successor-in- 
interest, because the transaction was a purchase of only plant, machinery 
and accessories and not of a going concern or running business. We ought, 
however, to add that the decision in this case was substantially, if not entirely, 
based on the fact that the workmen of the transferor Company had executed a 
document in which specific and unambiguous demands had been made which 
supported the purchaser’s claim that the transfer did not make the purchaser 
a successor-in-interest of the vendor. This question was sought to be raised 
before this Court in the case of Workmen of Dahingeapara Tea Estate v. 
Dahinge-apara Tea Estate^, as well as in the case of Kays Constructions Co. 
(Private) Ltd. v. Its Workmen*, but on both the occasions, the Court thought 
it necessary to decide it. 

The question as to whether a purchaser of an industrial concern can be held 
to be a successor-in-interest of the vendor will have to be decided on a considera- 
tion of several relevant facts. Did the purchaser purchase the whole of the 
business ? Was the business purchased a going concern at the time of the sale 
transaction? Is the business purchased carried on at the same place as before? 
Is the business carried on without a substantial break in time? Is the business 
carried on by the purchaser the same or similar to the business in the hands of 
the vendor ? If there has been a break in the continuity of the business, what is 
the nature of the break and what were the reasons responsible for it? What is 
the length of the break ? Has goodwill been purchased ? Is the purchase only of 
some parts and the purchaser having purchased the said parts purchased some 
other new parts and started a business of his own which is not the same as the old 
Dusiness but is similar to it ? These and all other relevant factors have to be 
borne in mind in deciding the question as to whether the purchaser can be said to 
be a successor-in-interest of the vendor for the purpose of industrial adjudication. 
It is hardly necessary to emphasise in this connection that though all the facts to 
which we have referred by way of illustration are relevant, it would be unreason- 
able to exaggerate the importance of any one of these facts or to adopt the inflexible 
rule that the presence or absence of any one of them is decisive of the matter one 
way or the other. If industrial adjudication were to insist that a purchaser must 
purchase the whole of the property of the vendor concern before he can be regar- 
ded as a successor-in-interest, it is quite likely that just an insignificant portion of 
the property may not be the subject-matter of the conveyance and it may be urged 
that the exclusion of the said fraction precludes industrial adjudication from treat- 
ing the purchaser as a successor-in-interest. Such a plea, however, cannot be 
entertained for the simple reason that in deciding this question, industrial adjudi- 
cation will look at the substance of the matter and not be guided solely by the 
form of the transfer. What we have said about the entirety oLthe property 
belonging to the vendor concern, will apply also to the goodwill which is an 
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intangible asset of any industrial concern If goodwill along with the rest of 
the tangible property has been sold, that would strongly support the plea that the 
purchaser IS a successor-m»interest , but u docs not follow that if goodwill has 
not been sold, that alone will necessarily show that the transferee is notasucces- 
sor'iQ'interest The decision of the question must ultimately depend upon the 
evaluation of all relevant factors and it cannot be reached by treating any one of 
them as of overriding or conclusive significance. 

It is m the light of this legal position that the question about the character 
of the appellant vis-a-vis the vendor Company, has to be judged It would be re- 
called that the vendor Company, sold the concern to the appellant because it was 
faced with the problem of recurring losses, and so, the appellant, m purchasing the 
concern, was not prepared to have both the advances and the outstandings included 
in the sale transaction The appellant Society has been formed by the local cane 
growers with the object of manufacturing sugar which would suit each one of 
them in turn and so, the purchaser was not particularly interested in including 
the goodwill of the Company in the sale transaction The exclusion of 4,000 bags 
of processed sugar shows that the purchaser wauted to accommodate the Com- 
pany m that matter On the other hand, the appellant has carried on the business 
of the Company, without an appreciable break , the business thus carried on is the 
same as that of the Company, the place of business is the same, and the very object 
of entering into the sale transaction was to enable the local cane growers to carry 
on the busmess of the ^mpany Therefore we arc inclined to take the view 
that having regard to all the relevant facts in this case, the Tribunal was right m 
law in coming to the conclusion that the appellant is a successor-in-mtcrest of the 
Company. 


That takes us to the question as to what would be the nature of the appellant’s 
UabiUty to the employees of the Company Before section 25-FF was Introduced 
in the Act m 1926, this question was considered by industrial adjudication on 
general considerations of fair play and social justice In all cases where the 
employees of the transferor concern claimed re-employment at the hands of 
the transferee concern, industrial adjudication first enquired into the question as 
to whether the transferee concern could be saui to be a successor-in-interest of 
the transfero' concern If the answer was that the transferee was a successor- 
iD-ioterest in busmess, then industrial adjudication considered the question of 
w-employment in the light of broad principles It enquired whether the refusal 
01 me «ucccssor to give re-employraent to the employees of his predecessor was 
Mpricious and unjustified, or whether it was based on some resonable and bona- 
jiae gTounos In some cases, it appeared that there was not enough amount 
oi work to justify the absorption of all the previous employees , sometimes the 
purchaser concern needed bona fide the assistance of better qualified and different 
ype ol workers . conceivably, m some cases, the purchaser has previous commit- 
ents lor which he IS answerable in the matter of employment of labour; and so 
e Claim of re-employment made by the employees of the vendor concern had to 
against the pleas made by the purchaser concern for not employing the 
niau problem had to be resolved on general grounds of fair 

In such a case, itwas obviously impossible to lay down 
thJf in ** I L"**”** experience of industrial adjudication shows 

disputes from case to case and from time to time, 
b-canli! ,1 .c sencrally avoids-as it should-tolay down inflexible rules 

refowlVhJ , f adjudication that the problem should be 

««« so as to do justice to both the 
until msA ^ loduslnal adjudication approached this problem 

for ^lometimes, the claim 

constd^r^? f allowed, or sometimes the claim for compensation was 
m ?QS? V that no industrial decision has been cited before us 

p or to 1956 under which the employees were held entitled to compensation 
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against the vendor employer as well as re-employment at the hands. of the purcha- 
ser on the grounds that it was a successor-in-interest of the vendor. 

^ It was in the background of this broad position which had evolved out of 
mdustrial adjudications that the Legislature enacted section 25- FF on September 4 , 
1956. As it was then inserted, section 25-FF read thus : — 

Notwithstanding anything contained in section 25-F. no workman shall be entitled to com- 
pensation under that section by reason merely of the fact that there has been a change of employers 
in any case where the ownership or management of the undertaking in which he is emplo 3 ’ed is 
transferred, whether by agreement or by operation of law, from one employer to another : 
Provided that— 

(а) the service of the workman has not been interrupted by reason of the transfer ; 

(б) the terms and conditions of service applicable to the workman after such transfer are 
not in any way less favourable to the workman than those applicable to him immediatety 
before the transfer; and 

(c) the employer to whom the ownership or management of the undertaking is so transferred 
is, under the terms of the transfer or otherwise, legally liable to pay to the workman, 
in the event of his retrenchment, compensation on the basts that his service has been 
continuous and has not been interrupted by the transfer. ” 

It may be relevant to add that this section conceivably proceeded on 
the assumption that if the ownership of an undertaking was transferred, the 
cases of the employees affected by the transfer would be treated as cases of 
retrenchment to which section 25-F would apply. That is why section 25-FF begins 
with a non obstante clause and lays down that the change of ownership by itself will 
not entitle the employees to compensation, provided the three conditions of the 
Proviso are satisfied. Prima facie, if the three conditions specified in the 
Proviso were not satisfied, retrenchment compensation would be payable to the 
employees under section 25-F; that apparently was the scheme which the Legislature 
had in mind when it enacted section 25-FF in the light of the definition of the word 
“retrenchment” prescribed by section 2{oo) of the Act. 

The validity of this assumption was, however, successfully challenged before 
this Court in the case oi Hariprasad Shivshanker Shukla v. Ai D. Divikar? In 
that case, this Court was called upon to consider the true scope and effect of the 
concept of retrenchment as defined in section 2 (oo) and it held that the said defini- 
tion had to be read in the light of the accepted denotation of the word, and as 
such, it could have no wider meaning than the ordinary connotation of the word 
and according to this connotation, retrenchment means the discharge of surplus 
labour or staff by the employer for any reason whatsoever, otherwise than as a 
punishment inflicted by way of disciplinary action, and does not include ter- 
mination of services of all workmen on a bona fide cXosaTc oi industry or on change 
of ownership or management thereof. In other words, the effect of this decision 
was that though the definition of the word “retrenchment” may perhaps have 
included the termination of services caused by the closure of the concern or by 
its transfer, these two latter cases could not be held to fall under the defini- 
tion because of the ordinary accepted connotation of the said word. This 
decision necessarily meant that the word “retrenchment” in section 25-FF had to bear 
a corresponding interpretation. In that case, the employees of the Barsi Light 
Railway Company Ltd. had made a claim for retrenchment compensation under 
section 25-FF against the purchaser of the Railway Company, and the employees of 
the Shri Dinesh Mills Ltd. had made a similar claim against their employer on the 
ground that the Mills had been closed. These claims had been allowed by the 
Bombay High Court and the employers had come to this Court in appeal. This 
Court having held that the word “retrenchment” necessarily postulated the 
termination of the employees’ services on the ground that the employees had 
become surplus, allowed the appeals preferred by the employers and held 
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that the employees’ claim against the purchaser in one case and against the 
employer who had closed his business m the other, could not be sustained Thus 
as a result of this decision, n was realised that if the object of the Legislature 
in introducing section 25-FF was to enable employees of the yansferor 
concern to claim retrenchment compensation unless the three conditions of 
the Proviso to the said section were satisfied, it could not be carried out any 
longer The decision of this Court in Hariprasad's case’ was pronounced on 
November 27, 1956 

This decision led to the promulgation of an Ordinance No IV of 1957 
By this Ordinance, the original section 25 FF as it was inserted on Sepiember4, 1956, 
was substantially altered Section 25-FF as it has been enacted by the Ordinance 
reads thus — 

“Where the ownership or maDagemenl of an undertaking is transferred, whether by aEreeroent 
or by operation of law, from the employer in tclalion to that undcrlakiiig to a new cmployCT, 
e\eiy workman who has been i& comiouous service for col less than one year in that 
undertaking, immediately before such transfer, shall be entitled to notice and compensation 
in accordance with the provisions of section 25 F, as if the workman had been retrenched 

Provided that nothing in this section shall apply to a workman m any case where there has 
been a change of employers by reason of the transfer, if — 

(a) the service of the workman has not been interrupted by such transfer, 

<5) the terms and conditionsof service applicable to the workman after such transfer are not in 
any way less favourable to the workman than those applicable to him immediately before 
the transfer, and 

(c) the new employer is, under the terms of the transfer or otherwise, legally liable to ny 
to tbe workman, lu the event of his retrenchment compensation on the basis that his 
serv ce has iKeo continuous and has not been interrupted by tbe irassfer 


Ip due course, ibis Ordinance was followed by Act XVlIl of 1957 on June 6, 
1957. By this Act, section 25-FF as it was enacted by tbe Ordinance has been intro- 
duced in ihe parent Aci It would be noticed that the Ordinance came into 
force retrospectively as from December 1, 1956 that is to say, three days after 
the judgment of this Court was pronounced in Hariprasad's case*. 


The Solicitor General contends that the question in tbe present appeal has 
now to be determined not m the light of eeueral principles of industrial adju- 
dication, but by reference to the specific provisions of section 25 FF itself He 
argues, and we think tightly, that ibe first part of tbe section postulates that 
on a transfer of the ownership or management of an undertaking, the employ- 
ment of workmen engaged by the said undertaking comes to an end, and it 
provides for the payment of compensation to the said employees because of the 
termination of their services, provided, of course, they satisfied the test 
the length of scivice prescribed by the section Tbe said part further pro- 
vides the manner in which and the extent to which the said compensation has 
to be paid^, Workmen shall be entitled to notice and compensation in accor- 
dance with ^ provisions of section 25-F, says the section, as if they had been re 
trenched The last clause clearly brings out tbe fact that the termination of 
the services of the employees does not in law amount to retrenchment and that 
IS consistent with (be decision of this Court in Hariprasad s case* The 
Legislature, however, wanted to provide that though such termination may 
not be retrenchment technically so called, as decided by this Court, neverthe- 
less the empjojees in question whose services are terminated by the transfer of 
the undertaking should be entitled to compensation, and so, section 25 FF 
provides that on such termination coropcDsalionwouldbepaidtothcni as if the said 
termination was retrenchment The words “as iF’ brmg out the leeal distmo 
uoniKtween retrenchment defined by section 2 (oo) as it was interpreted by this 
Court and termination of services consequent upon transfer with which it deals 
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In other words, the section provides that though termination of services on 
transfer may not be retrenchment, the workmen concerned are entitled to 
compensation as if the said termination was retrenchment. This provision has 
been made for the purpose of calculating the amount of compensation pay- 
able to such workmen; rather than provide for the measure of compensation 
over again, section 25-FF makes a reference to section25-F for that limited purpose, 
and, therefore, in all cases to which section 25-FF applies, the only claim which the 
employees of the transferred concern can legitimately make is a claim for compen- 
sation against their employers. No claim can be made against the transferee of 
the said concern. ^ 

The scheme of the Proviso to section 25-FF emphasises the same policy. If 
the three conditions specified in the Proviso are satisfied, there is no termination 
of service either in fact or in law, and so, there is no scope for the payment of 
any compensation. That is the efiect of the Proviso. Therefore, reading 
section 25-FF as a whole, it does appear that unless the transfer falls under the Pro- 
viso, the employees of the transferred concern are entitled to claim compensa- 
tion against the transferor and they cannot make any claim for re-employment 
against the transferee of the undertaking. Thus, the effect of the enactment of 
section 25-FF is to restore the position which the Legislature had apparently in mind 
when section 25-FF was originally enacted on September 4, 1956. By amending 
section 25-FF, the Legislature has made it clear that if industrial undertakings 
are transferred, the employees of such transferred undertakings should be en- 
titled to compensation, unless, of course, the continuity in their service or 
employment is not disturbed and that can happen if the transfer satisfies the 
three requirements of the Proviso. 

In this connection, it is necessary to point out that even before section 25-FF 
was introduced in the Act for the first time, when such questions were consi- 
dered by industrial adjudication on general grounds of fair play and social 
justice, it does not appear that employees of the transferred concern were held 
entitled to both compensation for termination of service and immediate re- 
employment at the hands of the transferee. The present position which results 
from the enactment of section 25-FF, as amended, is, therefore, substantially the 
same as it was at the earlier stage. It is common ground that if a transfer is 
fictitious or ‘ benami section 25-FF has no application at all. In such a case, there 
has been no change of ownership or management and despite an apparent trans- 
fer, the transferor employer continues to be the real employer and there has to 
be continuity of service under the same terms and conditions of service as 
before and there can be no question of compensation. 

Mr. Chari, however, urges that the present case ought to be governed by the 
provisions of section 25-H of the Act. This argument proceeds on the assumption 
that the case of termination of service resulting from the transfer of ownership or 
management of. an undertaking to which section 25-FF applies is a case of 
retrenchment properly so-called. In our opinion, this assumption is clearly not 
well-founded. The first difficulty in accepting the correctness of this assumption 
is the decision of this Court in Hariprasad’s case^, to which we have already 
referred. The decision of this Court in that case clearly shows that the termina- 
tion of services resulting from transfer or closure is not retrenchment, and it is on 
the basis of the correctness of this decision that section 25-FF as amended has 
been enacted. Besides, on a construction of section 25-FF itself, it is difficult to 
equate the termination of services with which it deals, with retrenchment covered 
by section 25-F. As we have already indicated, section 25-F is referred to in 
section 25-FF to enable the assessment of compensation payable to the employees 
covered by section 25-FF. The clause 'as if’ clearly shows the distinction 
between retrenchment under section 2 (oo) and termination of service under 
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section 25-FF. In this connection, we may refer to the decision of this Court id 
Mjs Halisingh Manufacturing Co, Ltd v Union of India\ In that case, 
this Court had to consider the effect of the words “as if” occurnng in 
section 25-FF, and it has been held that by the use of the words ‘as if the 
workmen bad been retrenched ’* under the said section, the Legislature has not 
sought to place closure of an undertaking on the same footing as retrenchment 
under section 25 F Therefore, the plea that section 25-H applies to the present case 
cannot be accepted 


Mr Chan then argued that though m terrfas section 25-H may not apply to 
the present case, the general principle underlying the provisions of the said section 
should be invoked in dealing with the claim made by the respondents against the 
appellant His argument is that too much emphasis should not he placed on the 
identity of the individual employer in dealing with the present question and he 
suggested that what is important to bear in mind is the identity of the tindertaking 
which was run by the vendor before and which is run by the vendee now If the 
undertaking is the same, there is no reason why the workmen should not be entit- 
led to claim continuity of service in the said undertaking In our opinion, this 
argument is misconceived Once we reach the conclusion that in the case of a 
transfer of any undertaking the Legislature has by section 25 FF provided for 
payment of compensation to the employees on the clear and distinct basis that 
dicir services have been terminated by such transfer, it is diflicult to see how any 
questions of fair play or social justice would justify the claim by the respondents 
that they ought to he re*cmploycd by the appellant It is true that in cases falling 
under section 25 F, workmen may get retrenchment compensation and they may yet 
he able to claim re-employment under section 25 H and m that sense, some workmen 
may get both retrenchment compensation and re employment That is no doubt 
the effect of reading section 25-Faod section 25-H together But it must be borne 
in mind that m the case of retreoebmeot, the undertaking continues and only some 
workmen are discharged as surplus and it is the problem of re employment of this 
small number of discharged workman that is tackled by section 25-H Besides, 
under section 25-H, a discharged workman may not be entitled to claim re- 
employm-nt immediately after retrenebmeot or even soon thereafter It is only if 
the employer who discharged him as surplus requires additional workmen that his 
opportunity may occur. In the pre«ent case however, the position is entirely 
different As soon as the transfer is effected under section 25-FF, all employees 
are entitled to claim compensation, unless, of course, the case of transfer fal’s 
under the Proviso, and if Mr Chan is right, these workmen who have been paid 
^mpcnsation are immediately entitled to claim re-employment from the transferee 
This double benefit in the form of payment of compensation and immediate re 
employm^t cannot be said to be based on any considerations of fair play or 
justice Fair play and justice obviously mean fair play and social justice to both 
the parties It would, we think, not be fair that the vendor should pay compen- 
sation to his employees on the ground that tbc transfer brings about the termination 
of their services, and the vendee should be asked to lake them back on the ground 
that the principles of sonal justice require him to do so In this connection, it is 
relevant to remember that the industrial principle underlying the award of retrench 
mcnt compensation is as obsened by this Court m the case of The Indian Hnmi 
^peCo Ltd V The Workmen & Anr' "to give partial protection to workmen 
who are thrown out of employmeot for no fault of their own, to tide over the 
sense, the said compensation is distinguish 
^le from gratuity Therefore, if the transferor is by statute required to pay 
compensatio^o his workmen, it would be anomalous to suggest that 
Ae workmen who received compensation arc entitled to claim immediate re- 
“Ik”"™ transferee. The contention that m 

s s of this kind, the workmen must get retrenchment compensation and re- 
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employment almost simultaneously is inconsistent with the very basis of the 
concept of retrenchment compensation. We are, therefore, satisfied that the general 
principles of social justice and fair play on which this alternative argument is based 
do not justify the claim made by the respondents. 

In the result, the appeal is allowed and the award is set aside. There would 
be no order as to costs. 

V. S. Appeal allowed. 


THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present K. Subba rao, Raghubar Dayal, and J. R. Mudholkar, JJ. 

The Bank of Bihar . . Appellant* 

V. 

Mahabir Lai and others . . Respondents. 

Negotiable Instruments Act (XXVI of 1881), section 85 — Liability — V/hen can be fastened— 
Practice — Statements of a Court in Judgments as to what happened or did not happen before it — When 
can be challenged. 

Master's liability for act of servants. 

For the application of section 85 of the Negotiable Instruments Act, 1881, it had to be 
established that payment had in fact been made to the firm (defendants) or to a person on behalf 
of the firm. In the instant case, the money for which the cheque was drawn by the firm on the 
Bank (Plaintiff) not having passed into the actual custody of the firm or that of the custody of a 
person who was a servant or agent of the firm the firm cannot be held liable for it. Payment to 
a person who had nothing to do with the firm or a payment to an agent of the Bank would not 
be a payment to the firm. 

Where a statement appears in the Judgment of a Court that a particular thing happened or 
did not happen before it, it ought not ordinarily to be permitted to be challenged by a party 
unless of course both the parties to the litigation agree that the statement is wrong or the Court 
itself admits that the statement is erroneous. 

If a third party sustains damage or loss by reason of an act of the servant, he can hold the 
servant liable and also if the servant’s act falls within the scope of his duties or authority, the 
master as well. That principle can obviously have no application for founding a liability against a 
stranger from whom the servant can in no sense be regarded as deriving any authority. 

Appeal from the Judgment and Decree, dated 11th March, 1958, of the Patna 
High Court in First Appeal No. 230 of 1950. 

Sarjoo Prasad, Senior Advocate (R. C. Prasad, Advocate, with him), for 
Appellant. 

N. C. Chatterjee, Senior Advocate {M. K. Ramamurthi, R. K. Garg, 
S. C. Agarwala and D. P. Singh, Advocates of Mjs. Ramamurthi & Co., with him), 
for Respondents No. 1. 

The Judgment of the Court was delivered by 

Mudholkar, J. — This is an appeal by a certificate granted by the Patna High 
Court allowing the appeal preferred before it by the defendants 1 and 2 and 
dismissing the claim of the plaintifi" Bank (the appellant before us) for a sum of 
Rs. 35,000. 

According to the Bank, defendants 1 and 2 carried on business at Bihar 
Sharif under the name and style of M/s. Jogilal Prabhu Chanda On February 
17, 1941, they executed a cash credit agreement in favour of the Bank xmder which 
cash credit facilities were sanctioned upto a limit of Rs. 50,000 against cloth 
bales on certain terms. Under that agreement a sum of Rs. 15,000 was advanced 
to the Firm on that very day. On August 28, 1947, the Firm executed a promissory 

* C. A. No. 340 of 1960. 
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note m favour of the Bihar Sharif Branch of the Bank for Rs 50,000 and 
approached the Manager for immediate advance of Rs 35,000 as they required 
that amount for paying the price of artain cloth allotted to them by 
M/s Manohardass Jamarain, wholesale dealers of Patna Then according to the 
Bank, an arrangement was entered into between the Firm and the Manager of the 
BiharShanf Branch of the Bank under which the Firm was allowed to draw on 
the security of the promissory note on its agreeing to pledge the bales of cloth as 
further security after they were received from the wholesalers On the basis of 
this agreement, the Firm drew a cheque for Rs. 35,000 on August 29, 1947, m 
favour of the second defendant, which was, according to the Bank, actually passed 
for payment by the Manager of the Bihar Sbanf Branch of the Bank and the 
amount was paid to the second defendant Further, according to the Bank, on 
August 30, 1947, a “false and mischievous" telegram purporting to be from 
defendant No 2, Mahabir Lai, was received by the Manager of the Bihar Sharif 
Branch of the Bank saying that the Potdar of the Bank who was sent along with 
bun with the money by the Manager had not deposited it and that the Potdar 
could not be traced The telegram contained a further request that the amount of 
Rs 35,000 be made available to thefirm immediately On September I, 1947, 
the Manager informed the Firm that the allegations in the telegram were altogether 
false On September 9 1947, the Manager received a letter signed by Mahabir La! 
alleging that m collusion with the Potdar he (the Manager) had misappropriated 
the sum of Rs 35,000 These allegations are said by the Bank to be false and 
the suit out of which this appeal arises was instituted for the recovery of the 
amount for which the cheque was drawn by the Firm on August 2^, 1947 and 
actually cashed by the Manager 


The defendants dented the claim of the Bank as false According to them, 
the suit was a couatcr«blast to a crtoina! case instituted by them against the 
Manager and the Potdar of the Bibar Sbanf Branch of the Bank charging them 
with misappropriation While the defendants admitted that they bad made 
arrangements with the Bihar Sbanf Branch of the Bank for a loan of Rs 35,000 
as alleged by the Bank for taking delivery of 42 bales of cloth which had been 
allotted to them by M/s Manohardass Jaioaram wholesale dealers of Palna they 
contended that the second defendant was informed that under the rules the Bank 
could advance a loan only upon tbc goods actually kept in the custody of the 
Bank They farther alleged that the hlanager said that in order to oblige the 
f advance Rs 35,000 provided certain conditions were 

fulfilled Those conditions were (I) that Ifae Firm should execute a loan bond as 
well as a promissory note for Rs 50 000 as further security, (2) that the firm 
should draw a cheque for Rs 35,000 endorsed to self, (3) that the second 
oeiendant should further agree that instead of taking the amount in cash with 
nimself he should let the amount be sent by ifae Manager Mr Kapur, through 
Kam Bnarosa Singly Potdar of the Bank for being paid to M/s Manohardass 
Jamaram and (4) that after paying the amount the said Potdar would take 
p ° allotted to the Firm and bnng them to the premises 

of the Bank at Bihar Sharif where they would remain pledged until the loan «as 


The Film llms draici that the sum ot Rs 35,000 was actually paid or 
I™?'* '? '’y '■'= Mauayet of the Bihar Shanf Branch of the Bant 

H,' at 5 00 A M on the next morning 

and ii-d if d returned with something wrapped in a gamcha 

ofith?mni™fn Potdat and said that the latter would hand 

hfin .’ll,™ ^ is Manohardass Jamaram, rate delivery of the goods and 
ThSeir!fr.l,e°r>!nd/''”l!f" 't' Bonk "here they would be lept in pledge 
SS’ of th/p™ I r,^' along with one Mahadeo ^m, a 

swrant of the Firm left for Patna by bus On reachmt* rleten stand 
of Patna, the Potdar asked the second defendant to proceed to the premises of 
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M/s. Manohardass Jainarain saying that as he had to go to the Patna City 
Branch of the Bihar Bank, he would follow later. He assured the second defen- 
dant that he would bring along with him the sum of Rs. 35,000. The second 
defendant then went to the premises of M/s. Manohardass Jainarain and waited 
for the Potdar to turn up. As he did not come within a reasonable time, he 
went to the Patna City Branch of the Bank only to discover that the Potdar was 
not there either. It was after this that the telegram mentioned in the plaint 
was sent to Mr. Kapur and a report lodged with the Police at Patna. The second 
defendant says that on his return to Bihar Sharif on August 30, he saw 
Mr. Kapur and told the whole story to him whereupon Mr. Kapur said that he 
should not worry and that he would see to it that the bales were released soon 
by M/s. Manohardass Jainarain. Nothing, however, happened and, therefore, 
the defendants filed a criminal complaint against Mr. Kapur as well as the 
Potdar. Eventually, however, the complaint filed by the defendants failed. 

In its judgment the trial Comt has said : 

“ Moreover even if it be accepted for the sake of argument that Ram Bharosa Singh went 
with the money along with Mahabir Lai as alleged according to the term of the contract he 
would be deemed to be a temporary servant of Mahabir Lai for that purpose which fact is 
evident from the defendants’ evidence also as according to their evidence Mahabir Lai met the 
cost ol his Nashta (breakfast) and fare of the bus. 

Apparently because of this, when the Finn’s appeal was being argued before the 
High Court, the Bank’s counsel Mr. B. C. De conceded that Ram Bharosa Singh, 
Potdar, did take the money to Patna where he went along with the second defen- 
dant, which implies that the defendant No. 2 was not actually paid the amount 
for which the cheque was drawn by the Firm. In this connection we would quote 
the following statement appearing in the judgment of the High Court ; 

“ Mr. B. C. De, who appeared for the plaintiff conceded at the outset that, in fact, Ram 
Bharosa Singh, Potdar, had taken the money to Patna City to pay to the Firm of Manohardass 
Jainarain as is the case of the contesting defendants. He, however, urged that, even then, the 
defendants would be liable for the claim of the plaintiff. He urged that Rs. 35,000 had 
gone out of the coffers of the Bank against the cheque for Rs. 35,000 issued by the defendants. 
The Bank was, therefore, not responsible as to who, in fact, got the money after it was duly 
presented and honoured by the Bank.” 

The High Court then pointed out that Mr. De placed reliance upon certain 
decisions of the Calcutta and Bombay High Courts and section 85 of the Negoti- 
able Instruments Act. Before us, however, it is urged on behalf of the Bank that 
no such concession was made by Mr. De. The second defendant has filed an 
aflSdavit which counters the statement made on behalf of the Bank. In our opinion 
where a statement appears in the judgment of a Court that a particular thing hap- 
pened or did not happen before it, it ought not ordinarily to be permitted to be 
challenged by a party unless of course both the parties to the litigation agree that 
the statement is wrong, or the Court itself admits that the statement is erroneous. 
If the High Court had proceeded on an erroneous impression that Mr. De had 
conceded that the money was taken along with him by Ram Bharosa Singh to Patna, 
there was nothing easier for the Bank than to prefer an application for review before 
the High Court afterthe judgment was pronounced or if the judgment was read out in 
Court immediately draw the attention of the Court to the error in the statement. 
Nothing of the kind was done by the Bank. It is too late for the Bank now to 
say that the statement was wrong. It appears to have been argued on behalf of 
the Bank in the trial Court alternatively that even on the assumption that the 
money was taken to Patna by Ram Bharosa Singh, the suit must be decreed. We, 
therefore, see nothing strange in Mr. De making a concession of the kind attribu- 
ted to him by the High Court. In the circumstances we decline to go behind what 
is contained in the judgment of the High Court, quoted earlier. 

The next question is whether the sum of Rs. 35,000 could be said to have been 
paid by the Bank to the Firm. Upon the admitted position that the amount of 
Rs. 35,000 was not actually received by the Firm in the sense that it was not 
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baoded over to the second defendant who bad presented the cheque, could it be 
said that it must be deemed to have been paid to the Firm since it was handed 
over to the Potdar for taking it to Patna? It is no doubt true that the Potdar 
did accompany the second defendant to Patna but it is difficult to hold that he 
being a servant or an agent of the Bank could also be said to have been constituted 
by the Firm as its agent for carrying the money to Patna It is not the Bank’s 
case that it was at the suggestion of the defendant No 2 that the money was 
handed over to the Potdar Perhaps it was not the normal duty of a Potdar to 
carry money on behalf of the Bank for payment to a party at its place of business 
But even if it is not, we cannot overlook the fact that the arrangement which was 
arrived at between the Firm and Mr Kapur was also an unusual one Mr. Kapur 
admittedly had no authority to pay Rs 3S,0(K) to the Firm nefore the goods or 
documents of title relating to the goods were placed m the custody of the Bank 
Since Mr Kapur wanted to help the Firm without at the same time breaking the 
rules of the Bank, what he must have intended in handing over the money to the 
Potdar was to constitute htm as the agent of the Bank for the purpose of paying 
the money to the Firm of Manohardass Jainarain and taking simultaneously 
delivery of the goods and documents of title relating to the goods from that Firm 
There would have been no point m the Potdar accompanying the second defendant 
to Patna and carrying money along with him if he were not to be the agent of the 
Bank it is the Firm s case that the second defendant did not go alone to the 
k* u August 29, but that he went along with his servant 

fh.M of them being together, they could surely not have wanted a 

of ih them just for carrying the cash We arc therefore, 

Pa«*d into the actual custody of the 

fh= F.™ caLot b 
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lold the Firm of the defeadaats liable ? This is not a case where the defen- 
iants are seeking to hold the Bank liable for a criminal act of one of its servants 
3r employees. But it is a case where the Bank wants to fasten liability on the 
Firm for the criminal act of the Banks’s own servant. Such a proposition is 
nsupportable in law. For vicarious liability may, in appropriate cases, rest 
3n the master with respect to his servant's acts but it cannot possibly rest on 
i stranger with respect to the criminal acts of a servant of another. The 
principle on which the master’s liability for certain acts of the servants rests 
is that the servant, when he commits such act, acts within the scope of his 
luthority. If the servant was not acting within the scope of his authority, the 
master would not be liable and it is the person who did the particular act, that 
is, the servant, would alone be liable. If a third party sustains damage or loss 
by reason of an act of the servant, he can hold the servant liable and also if 
the servant’s act falls within the scope of his duties or authority, the master 
is well. That principle can obviously have no application for founding a 
liability against a stranger from whom the servant can in no sense be regarded 
ss deriving any authority. We are, therefore, clear that whether the money 
bad been misappropriated, by the Potdar or by the Manager, it is the Bank 
who is their employer that must bear the loss. The drawers of the cheque, 
that is, the Firm to whom no part of the money was paid by the Bank cannot 
be held liable to make it good to the Bank. For these reasons we affirm the 
decree appealed from and dismiss the appeal with costs. 

K. L. B. Appeal dismissed. 


THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present P. B. Gajendragadkar and IC. C. Das Gupta, JJ. 
Vasumatiben Gaurishankar Bhatt . . Appellant* 

V. 

Naviram Manchharam Vora and others . . Respondents. 

Bombay Rents Hotel and Lodging House Rates Control Act (LVH of 1947) as amended by Act 
{LXI of 1953)— Section 12 (3) (a)— Scope and effect. 

What section 12 (3) (a) of the Bombay Rent Control Act requires is that in cases where 
there is no dispute between the landlord and the tenant regarding the amount of standard rent or 
permitted increases, if the landlord is able to show that the tenant is in arrears for a period of 
six months or more and the said arrears continued in spite of the fact that a notice was served on 
him before the institutipn of the suit and no payment was made within a month thereafter, the 
landlord is entitled to a decree for ejectment against the tenant. Section 12 (3) (a) refers to a 
notice, but in terms, it refers to a notice served by the landlord as required by section 12 (2), and 
in section 12(2) the Legislature has made no amendment when it amended sub-section (3) in 
1953. Section 12 (2) never required the landlord to state to the tenant what the consequences 
would be if the tenant neglected to pay the arrears demanded by the notice. If notice has been 
served as required by section 12 (2) and the tenant is shown to have neglected to comply with the 
notice until the expiration of one month thereafter section 12 (2) is satisfied and section 12 (3) 
(a) comes into operation. 

Section 12 (3) (a) before amendment cannot be said to confer any right or vested right on 
the tenant to pay the arrears at the hearing of the suit. 

The plain meaning of section 12(3) (a) as amended is that if notice is served on the tenant 
and he has not made the payment as required within the time specified in section 12 (3) (a) the 
Court is bound to pass a decree for eviction of the tenant. 

Appeal by Special Leave from the Judgment and Order dated 17th December, 
1962, of the Gujarat High Court in Civil Revision Application No. 175 of 1960. 

i G. B. Pai, Advocate, and O. C. Mathur, J. B. Dadachanji, and Ravinder Narain, 
Advocates of Mfs. J. B. Dadachanji & Co., for Appellant. 


Civil Appeal No. 293 of 1963. 


Idth August, 1963. 
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M i’. AT 5i3jm and 3/5. yVarajf/nAan, Advocates, for Jlcspondents Nos land 2. 

The Judgment of the Court was deliver^l by 

Gajendragadkar, /— Thjs appeal by Special Leave raises a short question 
about the construction and effect of section 12 (3) (a) of the Bombay Rents, 
Hotel and Lodging Hou'-e Rates Control Act, 1947, (LVllofI947) (heremaftcr 
called ‘ the Act’) The appellant has been tenant of one room m a residenual 
building known as Lalbang situated in Badekhan’s Chakla m the City of Surat 
since 18th October 1935 Under the rent note, she is required to pay a monthly 
rent of Rs 18/- On 12th October, 1949, respondents 1 and 2 purchased the said, 
property It appears that on 2l8t November, 1950, they served a notice on the 
appellant to vacate the preimses let out to her on the ground that she was in 
arrears of rent from 1st July, 1950 On receiving the said notice, the appellant 
paid a part of the rent, but again fell into arrears, and so, the respondents served 
a second notice on her on 7th February, 1951, claiming arrears from 1st October, 
1950 The appellant did not vacate the premises nor did she pay all the arrears 
oue from her A third notice was accordingly served on her on 27th March, 1933, 
in }vbich the respondents claimed to recover arrears from 1st January, 1951, 
that IS to say, arrears for two years and two months A few days after this 
notice was served, section 12 (3) of the Act was amended by the Bombay Amending 
Act (LXI of 1953), and the amendment came into force on the 3Ist March, 1954 
The respondents then filed the present sun against the appellant on 12tb April, 
1954, in which they asked for a decree for eviction against the appellant on the 
ground that they wanted the premises let out to the appellant bona pde for their 
personal use, and that the appellant was in arrears for more than six months 
This suit was resisted by the appellant on several grounds Pending the bear- 
ing of the suit, the appellant paid by instalments m all Rs 1,470 before the 
date of the decree, so that at the date when the decree was passed, no arrears 
were due from her * 


The learned trial Judge upheld both the pleas made by the respondents 
and passed a decree for eviction against the appellant He held that the res- 
pondents reasonably and bona fide required the property for their persona) nse 
and that the appellant was m arrears of rent for more than six months This 
decree was challenged by the appellant by an appeal preferred before the Dis- 
trict Court at Surat. The learned District Judge held that the respondents bad 
failed to prove that they needed the premises reasonably and bona fide for 
their personal use, but he accepted ibeir case that the appellant was in arrears 
of rent for more than six months and that the suit fell within the scope of 
section 12 (3) (a) of the Act That is how the decree passed by the trial Court was 
confirrned in appeal The appellant then challenged the correctness of this 
decree by a revisional petition filed before the Gujarat High Court This peu- 
tion ultimately failed and the decree passed against her was confirmed It is 
against mis decision that the appellant has come to this Court , and on her 
behalf, Mr Pai has contended that the High Court was in error in holding that 
the requirements of section 12 (3) (a) as amended justified the passing of the decree 
against the appellant 


It appears that section 12 of the 
time Before the Amending Act LXI of 
read thus 


Act has been amended from time to 
1953, came into force, the said section 


Ot prastsaon of aoy pttimsts a 
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(3) No decree for eviction shall be passed in any suit if, at the hearing of the suit, the 
tenant pays or tenders in Court the standard rent or permitted increases then due together with 
the costs of the suit.” 

The Explanation to this section dealt with cases where there was a dispute 
between the landlord and the tenant in regard to the amount of the standard 
rent. With that Explanation we are not concerned in the present appeal. 

It appears that the Bombay High Court interpreted the words “ at the hearing 
of the suit ” in section 12 (3) as including the hearing of the appeal arising from 
the suit, and so, it was held that under section 12 (3) of the Act, an appeal Court 
cannot confirm a decree for eviction if before the passing of the order in appeal, 
the tenant pays or tenders in Court the standard rent or permitted increases then 
due together with the costs of the suit and also appeal, vide Dayaram Kashiram 
Shimpi V. Banshilal Raghimath Marwari.'^ After section 12 (3) was amended by 
the Amending Act LXI of 1953, the words “at the hearing of the suit ” were cons- 
trued by the Bombay High Court to mean that the application which the tenant 
can make offering to deposit the arrears due from him must be made before the 
Court of first instance and cannot be reserved to be made in the Court of appeal, 
vide Laxminarayan Nandkishore Shravagi v. Keshardev Baijnath Narsaria^ 

There is one more decision of the Bombay High Court to which reference 
must be made before dealing with the points raised for our decision in the present 
appeal. In Kurban Thussen Sajauddin v. Ratikant Nilkant and another^ it was 
held that the word “ may ” used in section 12 (3) (a) as amended really meant 
“ must ” and that in cases where the conditions of the said provision were satis- 
fied, the Court had to pass a decree for the recovery of possession in favour of the 
landlord. It is in the light of these decisions that we have to consider the conten- 
tion of the appellant that under section 12 (3) (a) as amended, it was not open to 
the Court to pass a decree for ejectment against her in the present proceedings. 

On behalf of the appellant Mr, Pai has emphasised the fact that the provisions 
of section 12, sub-sections (1) and (2) are mandatory and there can be do doubt 
that they imposed severe restrictions on the landlord’s right to sue the tenant in 
ejectment. He, therefore, contends that in construing the effect of section 12 (3) 
(a), we must bear, in mind the fact that the Legislature has enacted the present 
statute and particularly the provisions of section 12 with a view to protect the 
interests of the tenant. Ke further contends that it cannot be disputed that before 
section 12 (3) (a) was amended, it was open to the tenant to pay the arrears at any 
time during the pendency of the suit, or even during the pendency of the appeal, 
and so, v/hen the tenant failed or neglected to pay the arrears due from him imme- 
diately after receiving the notice of demand from the landlord, it is easy to 
imagine that she knew that her failure to pay the arrears of rent immediately 
on receiving the notice would not lead to her eviction and that she would have 
the option to deposit the amount as required by section 12 (3) either in the trial 
Court or in the Court of Appeal. That being so, he suggests that in order to avoid 
hardship to the tenant, section 12 (3) (a) should be read as requiring the landlord 
to issue a fresh notice after the amended section came into force. The notice 
given by the landlord prior to the date of the amendment did not convey to the 
tenant the knowledge that her failure to comply with it would necessarily lead to 
her ejectment, and so, the relevant provisions of this beneficent statute should be 
construed in a liberal way. That, in substance, is the first contention raised by 
Mr. Pai before us. 

We are unable to accept this argument. What section 12 (3) (a) requires is that 
in cases where there is no dispute between the landlord and the tenant regarding 
the amount of standard rent or permitted increases, if the landlord is able to show 
that the tenant is in arrears for a period of six months or rhore and the said arrears 


1. 55 Bom. L.R. 30. 

3. A.I.R. 1959 Bom. 401. 


2. 58 Bom. L.R. 1C41. 
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continued in spite of the fact that a notice was served on bun before the institution 
of the suit and no payment was made withni a month thereafter, the landlord is 
entitled to get a decree for ejectment against the tenant. It is true that section 12 
(3) (o) refers to a notice but in terms, it refers to a notice served by the landlord 
as required by section 12 (2), and in section 12 (2) the Legislature has made no 
amendment when it amended sub-section (3) Ifwe turn to section 12(2), it would be 
noticed that ihe notice given by the respondents to the appellant in the present case 
satisfies the requirements of the said sub-section The respondents told the appel- 
lant by their notice that arrears were due from her, and there is no doubt that the 
arrears were not paid up by the appellant until the expiration of one month next 
after the notice m writing was served on her in that behalf Section 12 (2) never 
required the landlord to state to the tenant what the consequences would be if the 
tenant neglected to pay the arrears demanded from him/her by the notice There- 
fore if the notice served by the respondents on the appellant prior to the institu- 
tion of the present suit IS in order and it is shown that the arrears have not been 
paid as required, then section 12(2) has been complied with, and it is on that 
footing that the case between the parties has to be tried under section 12 (3) (a) 

Mr Pai then contends (hat section 12 (3)(o)seems to suggest that the neglect 
or failure of the tenant to make the payment of arrears must be subsequent to the 
date on which the Amending Act came into force He relies on the fact that 
section 12 (3) (o) refers to the case where the tenant “ neglects to make payment” 
of the rent The section does not say ** has neglected to make payment ’’says 
Mr Pai In our opinion, there IS no substance in this argument The use of the 
word ‘ neglect” in the present tense has to be construed in tbe light of the fact 
that the clause refers to tbe tenant neglecting to make payment of tbe rent untO 
tbe expiration of one month next after receipt of the notice, and that clearly, 
would have made the use of the past tense loappropnate Tbe position therefore, 
18 that if notice has been served as required by section 12 (2) and tbe tenant ia 
shown to have neglected to comply with tbe notice until tbe expiration of one 
month thereafter, section 12 (2) i$ satisfied and section 12 (3) (a) comes into 
operation 


Mr Pai also argued that the right given to the tenant to pay the arrears at 
the hearing of the suit was a vested right, and so, m construing section 12 (3) (o) 
we should not adopt tbe construction which would defeat that vested right It « 
not easy to accept the contention that tbe provisions of section 12 (3) (o) really 
confer any vested right as such on the icnant What section 12 (3) (a) provided 
was that a decree shall not be passed in favour of tbe landlord id case the tenant 
pays or tenders in Court the standard rent at the hearing of the suit This provi- 
sion cannot /irima /one be said to confer any nght or vested right on the tenant. 
But even if the tenant had a vested right to pay tbe money in Court at the hearing 
of the suit, we do not see how that consideration can alter the plain effect of the 
words used in section 12 (3) (o) Tbe suit was filed after the amended section 
ramc into force, and clearly the amended provision applies to the suit and governs 
the decision of the dispute between the parties If that is so, the plain meaning of 
section 12 (3) (a) is that if a notice is served on the tenant and be has not made 
me payment as required within the time speafied in section 12 (3) (a), the Court u 
bound to pass a dwrec for eviction against the tenant That is the view taken by 
tne Gujarat High Court and we arc satisfied that view clearly gives effect to tbe 
provisions of section 12 (3) (a) as amended in 1953 We must accordingly hold 
tMt there is no substance in the appeal The appeal, therefore, fails and is dvsmis 
sed with costs ’ 


K. S 
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THE SUPREME COURT OF INDIA. ' • 

' - (Original Jurisdiction). 

Present ;—B.P. Sinha, Chief Justice K.N. 'Wanchoo, Raghubar . Dayal, 
N. Rajagopala Ayyangar and J.R. MuDhcIlkar, JJ. - ■ : - - 

Ram Sanip ... Petitioner* 

V. : 

The Union of India and another .. _ Respondents.- 

Army Act (XLVI of 1950), sKlion 69— Member of the Armed Forces charged with offence under section 69 
•of the Act and section 302 of the Penal Code (XLV of 1660)— Trial and death sentence by General Court-Martial 
— Verdict of notes — Oral and unrecorded under the Army Rules — Allegation of inadequate majority — Mo basis for 

section lOi of the Act— Confirmation of sentence by two authorities— Central Government, the fined authority 

Confirmation by Central Government in the first instance itself— Effect — Act enacted as empowered by Article 33 iff the 
Constitution — Modification of Fundamental Rights in regard to members of armed forces — Any provision of the Act 
saved under Article 33 off _ the Constitution — Section 125 — Trial by Crirninal Courts or by Court-Martial — Discretion 
with the military authority — No question of infringemetd of Article \Abf the Constitution in view of Article 33 of the 
•Constitution — No violation on merits also — Discretion guided by principles and controlled by Central, Government. 

Under the procedure laid down in the Army Rules, 1954 only the members of the Court-Martial 
and the Judge-Advocate can know how the members of the Court-Martial gave their votes of verdict. 
No record is made of them. The allegation that the death sentence was voted by an inadequate 
majority cannot be based on any definite knowledge. • , 

The certificate by the presiding officer of the Court-Martial that the sentence of death is passed 
■with the concurrence of at least two-third of the members of the Court is not recorded in jjursuance’ of 
any provision governing the proceedings of the Court-Martial. It is recorded -for the satisfaction of 
ahe confirming authority only. -* ' ■ 

Section 164 does not lay dotvn that the correctness of the order of sentence of the Court-Martial 
iis always to be decided by two higher authorities. It only provides for two remedies, a petition to the 
authority which is empowered, to confirm the sentence and a petition to the Central Government or 
^ome other officer mentioned iii the section after the sentence is confirmed by the former authority,' . 

If the Central Gov^ment itself exCTcised the power of confirmation of the sentence awarded :to 
a person as laid down in section 164 (2) as the highest authority, there could be no occasion for a further 
appeal to any other body. No justifiable griwance can be made, of the fact that the person had no 
occasion to go to any other authority with a second petition ashe could possibly have done in case the 
order of confirmation was by any authority subordinate to the Central Government. ' 

The Act has been enacted in the exercise of the.power conferred on Parliament' under Article 33 
of the Constitution to inodify the-fundairiental rights guaranteed by Part III, in their application to 
the armed forces. If any of the provisions of the Act is not consistent with any of the provisions of any 
of the Articles in Part III of.the Constitution, it must be taken that to the petent of the inconsistency 
Tarliament had modified the fundamental rights under those articles in their application to the person 
subject to the Act. Any such provision in the Act is as much law as the entire Act. '' 

Section 125 of.tte Act, empowering the officer mentioned in the section to decide whether the 
accused person would be tried by a Court-Martial or by a Criminal Court, cannot, even on merits) 
“be said to infringe the provisions' of Article 14 of the Constitution; ' ' ’ 

There is sufficient material in the Act which indicates the policy which'is to be a guide for e.xercis- 
ing the discretion and it is expected that the discretion is exercised in accordance with it. Magistrates 
can question it and the Government, in case of difference of opinion between the vipvs of the Magis- 
trate and the Army authorities, decide the matter finally. - 

The 'authorities arc to be guided by. considerations of the exige'ncies of service, maintenance 
■of discipline, speedier trial, the nature of the offence and the person against whom the offence- is 
-committed. .... ... 

. According to section 549 of the Criminal Procedure Code and the Rules framed thereunder, the 
■finalchoiccaboutthcforurh-of the trial of persona'ceused of a ‘ civil offence rests with the Central 
Government, whenever there be difference of opinion between a Criminal Court and the military 
authorities about the forum where an accused is to be tried for the' particular offence committed by 
■him. His position under sections 125 and 126 of the Act is also the same. 

Petition under Article 32 of the -Constitution of India for the enforcement of 
fundamental rights. - . ' 1 , ' ’ ' 

QiP. Rana, Advocate (Amicus curiae), for Petitioner. (Petitioner teas also 
.produced and present). 

G.K. Daphtary, Attorney-General for India (B. R. L., Iyengar and R:H. Dhebar, 
-Advocates, with him), for Respondents.' 


'.♦ Petition No. ilfifi of 1963. ■ . ' .1 ■ 12th December, 1963. 
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The Judgment of the Court \vtLy delntz'^d hy D '’i 

Raghubar Dajal J — RSmSarup petitioner, T\'as a sqioy m rgi Platoon DSC, 
attached to the Ordinance Depot, Shalcurbasti As a sepoy, he is subject to the 
Ann% Act ig^o (XLVI of 1950), hereinafter called the Act 

On igthjunc 1962, he shot dead ti^oscpoys, Sheotaj Smgh and Ad Ramand 
one Ha\ildar Pala Ram He was charged on three counts under section 69 of the 
Act read ^vith section 302 Indian Penal Code and svas tried by the General Court- 
Martial On t2th Januarj, 1963, the General Court Martial found hun guilty 
of the three charges and scntcnc^ him to death 

The Central Gov-emment confirmed the findings and sentence as%-ardcd by 
the General Court Martial to the petitioner Thereafter, the petitioner has filed 
this ^Yrlt Petition pra> mg for the issue of a writ m the nature of a writ of habeas 
corpus and a \sTit of cerliorart setting aside the order dated iQth January, 1963 of 
the General Court Martial and the order of the Central Government confirming 
the said findings and sentence for his release from the Central Jail Tchar, Nevr 
Delhi where he is detamed pending execution of the sentence awarded to him 

The contentions raised for the petitioner are (i) That the proMsions of 
section 125 of the Act are discriminatory and contratene the pro\usionS of Article 
14 of the institution inasmuch as it u left to the tinguided discretion of the officer 
mentioned in that section to d'cidc txhethcr the accused person tvouldTic tried b> a 
Court Martul or by a Criminal Court (2) Section 127 of the Act uhichprovndes 
for succcssise trials by aCrirmnaljCourtand aCouit Martial, violates the pros isions 
of Article 20 of the Constitution as it provides for the prosecution and punuhincnt 
of a person for the same offencemorc than once ($) The petitioner was not allotv ed 
to be defended at the General Court Martial by a legal practitioner of his choice 
and therefore there had been a violation of the provisions of Article 22 (1) of the 
•Constitution (4) The procedure laid down for the trial of offences b> the General 
Cwrt Martial had not been followed inasmuch as the death sentence awarded 
to the petitionee. v>as not passed with the concurrence of at least two-thirds of the 
members of the Court (5) Section 164 of the Act provides tvso remedies, one 
after the other, to a person aggrieved by any order passed by a Gburt-Tvlartial 
Subjection (l) allows him to present a petition to the officer or authority em- 
powered to confirm any finding or sentence of the Court Martial and sub-sectioir 
(2) allows him to present a petiuon to the Central Government or to any other 
authority mentioned in that sub-section and empowers the Central Government 
or the other authority to pass such order on the pctuion as it tennis fit The peti- 
tioner could avail of only one remedy as the finding and sentence of the Court- 
Martial was confirmed by the Central Government He, therefore, coiJd not go 
to any other authority against the order of the Central Government by which be 
was 

It wiH be convenient to deal with the first point at the end and take up thc- 
other points here 

The pcutioncr has not been subjected to a second trial for the offence of which 
he has been convicted by the General Court-Martial IVc therefore do not consider 
It necessary to decide the question of the validity of section 127 of the Act in this 
case 

With regard to the third pomfr, it is alleged that the petitioner had expressed 
his desire, on many occasions, for permission to engage a practising civil lawyer to 
represent him at the trial but the authorities tumrf down those requests and told 
him that it was not permissible under the Military rules to allow the serv ices of a 
civilian lawyer andthathewouldhavctodefend his case with the counsel he would 
be provided by the "Military Authonties In reply, it is stated that this aUegation 
about the petitioner s requests and their being turned down was not correct, that 
It was not-madcin-thepetition but-wasmadc in-thc- reply after the State had 
filed Its counter-affidavits in which it was stated that no such request for hisTcprC" 
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sentatibn bya legal practitioner had'been tn'adeiand-that therfe'had'.been no denial 
oi bis fundamental rights, ‘Wc-arc- of opinion'tbat tbe 'petitioner made no reoticst 
for bis being, represented at tbe 'Court-Martial by a pounsel of b'is'cboice, tb'at Conse.^ 
quently no sucb request wasrefured and that be cannot 'be said to have been 'denied 
bis fundamental right of being defende'd by a counsel of . 'his cTioice.- 

In paragraph 9 of his. petition he did’ not state that'he. had made a request 
for his being represented by a counsel of his choice. He simply stated that certain 
of his_ relatives who sought intervieiv with.bimsubse'quent to his arrest were refused 
perrnission to see him and that this procedure which resulted in denial of opportunity 
to him to'defend himself properly by engaging'.a competent civilian laVvyer through 
the resources and help of his relatives had infringed his fundamental' right under 
Article- 22 of the Constitution. If the petitioner had made -any -express request 
for being, defended by a -counsel of his choice, 'he should, have stated so straight- 
forwardly in paragraph 9 of -his petition. .-His involved language could only mean 
that he could not contact his relations for their arranging a, civilian lawyer for his 
defence. This negatives any suggestion of a request, to the Military Authorities .for 
permission to allow him representation by a practising lawyer and its. refusal. * 

"We therefore hold'tliat there has been no violation of the fundamental right o f 
the petitioner to be 'defended by a counsel of his choice conferred under Ardcle' 
22 (i) 'of the Constitution;- ' ''I • . • t. ; ; 

. ' 'Further, we do, not consider it necessary .to deal with the questions, raised, at' 
the hearing, about i}x& validity 'of rule q6 of the Army, Rules, 1954, hefeihafter called 
the Rules, and about the power of'Parliament. to delegate, its powers under Article 
33 of the Constitution to .any other authority.' ,,i.. . ' ; . r" 

The next point, urged for the petitioner .is . that, Jhe. sentence of death -passed 
by the^Court-Martial was against the . provisions of section' 132 (2) of the Act in- 
asmuch' as the death sentence .was' voted by an inadequatc'ihajo'rity. The' certificate, 
signed' by the presiding officer of the Gourt-^Martial and by the Judge-Advocate, 
and produced as Amtekure" A ’ to the res'pondent’s. counter to the petition, reads: 

I - ■; • Cerhfied.that the sentence of death-is p.^.ed with the-concurrmce.of at least Two-Third of the 
thembos df.the Goim 'as, provided by' AA sectibn l32’(2). ”''^ y f 

It'Js alleged by :the .petitioner thatrthis certificate is no.t genuine; but, was -prepared 
after his' filing the ,,Writ Petition. \Ve, seemo. reason to, .accept the petitioner’s allega- 
tions. He could not have known about thCiVoting of the-members of the General 
Court-Martial. .Rule , 45 gives the Form of Qath or of Affirmation which is ad- 
ministered to every member of a Court-Martial. , It enjoins, upon him that he 
will not, on any account at. any time,whatsoevcr>disclose or .discover the votemr 
opinion of any particular, member of the Court-Martial ; unless , required to . give 
evidence thereof by.a Court of Justice or Court-Martial indue course oflasy. Simi- 
lar is the provision in the Form ofOath or of Affirmatiori^which is administered .to 
the Judge-Advocate, in pursuance of rule 46. Rule 61 provides that the Court 
shall deliberate on its finding in closed Court in :thc presence of the Judge-Advocate. 
It is therefore, clear that only the members of the Court and the Judge-Advocate 
can know how the 'members of the Court-Martial gave their votes. The votes 
arc not tendered in writing. No record is made of them. Sub- rule (2) of rule 61 
provides that the opinion of each member of the Court as to the finding shall be 
given by word of mouth - on each charge separately. _ Rule 62 provides that the 
finding on every charge upon which the accused is arraigned shall be recorded .und, 
except as provided in the Rules, shall be recorded simply as a finding of ‘ guihy ’ 
or of ‘ not guilty In view of these provisions, the petitioner’s statement, which 
can be considered to.be a mere allegation, cannot be-based on any definite know- 
ledge as to how the voting went.at the consideration of the finding in pursuance of 
rule 61. 

Further, there is no reason tb'doiibt whaf is stated in "the. certificate which, 
according ,t6 ,thc,’.co'untcr-a'ffidavit,'is not; recordcd.in' pursuance of, any, provision 
governing the proceedings of the Coutt-Mdrtial,* hitd docs not'form part of- any 
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such proceedings It is rccordfid for the satisftction of the confirming authority 
The certificate IS dated r2th January, 1963, the date on which the petitioner was 
convicted The affidavit filed by Col N S Bams, Deputy Judge Advocate-General 
Army Headquarters, New Delhi, contains a denial of the petitioner’s allegation 
that the certificate is a false and concocted document and has been made by the 
authorities after the filing of the Writ Petition We sec no reason to give preference 
to the allegations of the petitioner over the statement made by GoI^Bams in his 
affidavit, which finds support from the contents of Exhibit A signed by the Presiding 
Officer of the Court Martial and the Judge Advocate who could possibly have no 
reason for issuing a false certificate We therefore hold that there had been no 
non-compliancc of the provisions of section 132 (2) of the Act 

Next we come to the fifth point It is true that section 164 of the Act gives hvo 
remedies to the person aggrieved by an order, finding or sentence of a Court- 
Martial they being a petition to the authority which is empowered to confirm 
such order, finding or sentence and the petition to the Central Government or some 
other officer mentioned in sub-section (2), after the order or sentence is confirmed 
by the former authority The final authority to -which the person aggrieved by 
the order of the Court Martial can go is the author.ty mentioned in sub-section (2) 
of section 164 and if this authority happens to be the confirming authority, it is 
obvious that there could not be any further petition from the aggrieved party to 
any other higher authority against the order of confinnation The further peti- 
tion can only be to the authority superior to the authority which confirms the order 
of the Court Martial and if there be no authority superior to the confirming autho- 
rity, the question of a remedy against its onlcr does not arise Section 164 does 
not lay doivn that the correctness of the order of sentence of the Court-Martialis 
always to be decided by two higher authorities It only provides for two remedies 

Section 1^3 of the Act provides tnter aba that no finding or sentence of a General 
Court Martial shall be valid except so far as it may be confirmed as provided by 
the Act and section 154 provides that the findings and sentence of a General Court- 
Martial may be confirmed by the Central Government or by any officer empowered 
in that behalf by warrant of tlus C^tral Govanment It appears that the Central 
Govenuomt itself exercised the power of confirmation of the sentence aumded 
^ to the petitioner m the instant case by the G^cral Court-Martial The Central 
Government is the highest authority mentioned in sub-section [a) of section 164 
There could therefore be no occasion for a furlhcr appeal to any other body and 
therefore no justifiable grievance can be made of the fact that ihe petitioner had 
no occasion to go to any other authority with a second petition as he could possibly 
have done in case Ihe order of confirmation was by any authority subordmatc to 
the Central Government The Act ifsclT provides that the Central Government 
IS to confirm the findings and sentences of Goicral Court Martial and therefore 
could not have ctxntanphtcd, by ike prcn-isioizi o£ se&tum 164, that theCentrai 
Government could not exercise this power but should always have this powder exer 
ciscd by any other officer which it may emp<n\er m that behalf by irarrant 

We therefore do not consider this contention to liave any force 

Lastly, Mr Rana learned Counsel for the petitioner, urged m support of the 
first point that m the cxercire of the power conferred on Parliament under Article 33 
of the Constitution to modify the fundamental rights guaranteed by Part HI, m 
their application to the armed forces, it enacted section 21 gf the Act which empowers 
the Central Gmcmment, by notification to make Rules restrictmg to such extent 
and m such manner as may be necessary, the right of any person with respect to 
certain matters that these matters do not cover the fundamental rights under 
Articles 14, 20 and 22 of the Constitution, and that this indicated the intention of 
parliament not to modify any other fundamental right The learned Attorney- 
General has urged t^t the entire Act has been enact^ by Parliament and if any 
of the provisions of the Act 13 not consistent with the provisions of any of the Articles 
in Fart III of the Constitution, it must be taken that to the extent of the inconsistency 
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Parliament had modified the fimdainental rights under those Articles in their appli- 
cation to the j^on subject to that Act. .Any such provision in the Act is as i 5 uch 
la^v as the entire Act. We agree that each and every provision’ of the Act is a law 
made by Parliament and that if any such provision tends to affect the fundamental 
right under -Part III of the Gonstitution; that>provision does not, on that account, 
become void, as -it must be taken that Parliameitt has thereby, in the exercise of 
its power imder Article 33 of the Constitution, mude -the requisite modification to' 
affect the respective fundamental right. We are however of opinion that the pro-' 
visions of section 125 of the Act are not discriminatory and do not infringe thd 
provisions of Article 14 of the Gonstitution'. ; It is not disputed that the persons 
to whom the provisions of section 125 apply do form a distinct class.- They apply 
to all those persons who are subject to the Act and such persons are specified in section 
2 of the Act. The contention for the petitioner is that such persons are subject’to be 
tried for civil offences, i.e., offences which are triable by a criminal Court [section 3 (ti) 
of the Act] both' by the Court-Martial and the ordinary Criminal Cour.ts, that 
section 125 of the Act gives a discretion to certain officers 'specified in the section 
to decide whether any particular accused be'tried by a Court-Martial.'or by a Cri- 
minal Court, that there is nothing in the Act to guide such officers in the exercise 
of their discretion and that therefore discrimination between different- persons guilty 
of the same offence is likely to take place inasmuch as a particular officer may 
decide to have one accused tried by^a Court-Martial and another person, accused 
of the same offence, tried by a Criminal Court, the procedures in such trials being 
different. . ■ / ' . " - 

We have been taken through the -various provisions, of the Act and the Rules 
with respect to the trial of offences by a Court-Martial. The procedure to be follow- 
ed by a Court-Martial is quite elaborate and generally follotvs the pattern of the 
procedure under the' Code, of Criminal Procedure., Thwe are however, material 
differences too. All the members of the Court-Martial are Militarj^ Officers who' 
are not expected to be trained Judges, as the presiding officers of Criihinal Courts 
are. No Judgment is recorded. ' No appeal is "provided against the order of the 
Court-Martial. ' "The authorities to \Vh6m the convicited ^son can represent against 
his conviction "by a Court-Martial are also': hoii Judicial authorities. ■.In' the cir- 
cumstances, a trial by an ordinary CriminarCourt \vould be mo're beneficial to'the 
accused than one by, a Court-Martial.. .The question then is whether the. discre- 
tion of the officers concerned in deciding as to which Gourt_ should try a partiimlar 
accused can be said to be an rmguided discretion,- ^ contended, for the .appellant. 
Section 125 itself does not con t^ any thing whicffcan be said to be a guide for the 
exercise of the discretions but thercris sufficient material in the Act which indicate, 
the policy which is to He a guide for exercising the discretion and it is expected that' 
the discretion is exercised in accordance with it. Magistrates can question it and the 
Gov'cmment, in' case of diffef^ce of opinion bet-ween the .views of the Magistrate- 
and the Aimy Authorities, decide the matter finely. -3 . . . f" 

Section 69 provid^-for the punishirieht- "which caii be -iipposed on a person- 
tried for committing any civil offence at ahy-placC' ih or beyond India, if marged 
under section 6g "and convicted by a Court-Martial;- Section 70 provides for- cer- 
tain persons who cannot be tried by Court-Martial, except in certain cnciunstoces. 
Such persons are those who commit an offence of murder, culpable homiCK^ not. 
amounting to murder or of rape, against a person not subject to Military, Naval 
or Air-Force law. They can be tried by Court-Martial of any of those three onen- 
ces if the offence is committed while on a.ctive service or at any place outside India 
of at a frontier post specified by the Central Government by notifica^n in tna 
behalf. -This much therefore is clear. .that persons cominitting other offence oyer 
tvhich both the Court-Martial ' and. ordinary Criminal - Courts have jurisdiction. 

can and must be tried by Courts-Martial if the offences ate committed .while the 
accused be on active service or at any place out side India or at a fron ler. pM 
This indication of the circumstances in Avhich it -tvould be better ;'exerci^ 
cretion to have a trial by Court-Martial, ‘is an index as to . what comi | ; 
should guide' the decision of the bfiiccr concerned about the trial being by a 
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JtJartial or by an ordinary Court S»fch considerations can be based on grounds 
of maintenance of disapline m the anny, the pefsons agalnst/iwhom the offenra 
are committ^ and the nature of the offences It may be considered better for the 
purpose of discipline that offences which arc not of a seritms type be ordmanly 
tried by a Court Martial which is empowered under section 69 to au’ard a punish- 
ment provided by the ordinary laty and aljtf such less punishment as may be mentioned 
m the Act Chapter VII mentions the various punishments Svhich can tw atvarded 
by Court Martial and section 73 provides that subject to the provisions of the Act a 
Court-Martial may, on convicting a person <>f any of the Offences specified in sections 
34 to 68 iflculsive, award cither the particular ptinishmcnt with which the oflen« 
is stated jn the said sections to be punishable or in lieu thereof any one of the puni h 
ments lower in the scale set out in section 71, regard being had to the nature and 
degree of the offence 

The exigencies of service can alro be a factor Offences may be committed 
when the accused be in camp or his unit be on the march- It would lead to great 
mconvcnience if the accrued and witnesses of the incidenf, if ail or some of then 
happen to belong to the army, should be left behind for the purpose of trial 
by the ordmary Criminal Court, 


The trials in an ordinary Court are bound to take longer, on account of the 
procedure for trials and consequent appeals and revision, th^ trials by Court- 
Martial The necessities of the service in the army require speedier trial Sec 
tions loa and 103 of the Act point to the desirability of the trial by Court Martial 
to be conducted with as much speed as possible Section 120 provides that subject 
to the provisions of sub-scction (2), a summary Court Martial may try any of the 
offences punishable under the Act and sub-section (2) states that an officer holding a 
summary Coiu-t Martial shall not try certam olTenccs without a reference to the 
officer tmpots'eied to convene a Disinct Court Martial or on active service asummary 
General Court Martial for the trial of the alleged offender wlwn there is no grave 
reason for immediate action and such a reference can be made without detriment 
to ductplme This further indicates that reasons for immediate action and detn 
ment to discipline are factors m deciding the type of trial 


Such considerations, as mentioned above, appear to have led to the provisions 
of section 124 which arp that any person subject to the Act, who commits any 
offence agamst it, may be tried and punished lor such offence m any place whatever 
Itis not rweessa^ that he be tned at a place which ^ withm the jurisdiction of a 
Lu-immal Court having jurisdiction over the place where the oflencc be committed 

In short it is clear that there could be a variety of circumstances which may 
influence the decision as to whether the offender be tned by a Court Martial oi* 
by an ordmary Crimmal Court, and therefore it becomes mcvitable that tlie dis- 
cretum to make the choice as |o what Court should try the accused be left to res- 
ponsible Military Officers under whom the accused be serving Those officers 
^ to be guided by considerations of the exigencies of the service, maintenance of 
discipline in the army, speedier trial, the nature of the offence and the person 
agamst whom the offence is committed 


Lastly, it may be mentioned that (he decision of the relevant Military Officer 
does not decide the matter filially Section 126 empovv’ers a criminal Court having 
offender to require the relevant Military Officer to deliver 
the offender to the Magistrate to be proceeded agamst according to Iav\ or to post* 
pone preceedmgs pending reference to the Central Government, if that Crimmal 
be of opmion that proceedings be instituted before itself m respect of that 
oHotcc \yhen such a request is made die Military Officer has eithw to comply 
Mth It or to make a reference to the Central Government whose order would 
^ r«Mct to the venue of the tnaT Thp discretion exercised by the Miti* 

taiy Officer is therefore subject to the control of the Central Government 
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_ Reference may also .be,made;to;section:i 54 .g;Of.the\GpcJe;bf Criminal Procedure 
Avhich empowers the Central Government to make Rules consistent with the Code 
nnd other Acts, including the -Army Act, as to- the' cases in which persons subject 
to military, naval or air-force law be tried by a Court to which the Code applies 
or by Court-Martial. It also provides that when a person ' accused of such an 
offence which can be tried by an ordinary Criminal Court or by a' .Courtr Martial 
is brought before a Magistrate, he shall have regard to such Rules, and shall, in 
proper cases, deliver him , together with a statement of the offence of which he is 
accused, to the Commanding Officer of the regiment,' corps, ship or detachment 
to which he belongs, or ,to the Commanding Officer of the nearest military, naval 
or air-force station, as the case may be, for the purpose of being tried by Court- 
Martial. This gives a discretion to the Magistrate, having regard to the Rules 
franied, to deliver, the accused to the Military Authorities for trial by Court-Martial. 

The Central Government framed Rules by S.R.O. No. 709 dated 17th April,' 1952 
■called the Criminal Courts and Court-Martial (Adjustment of Jurisdiction) Rules, 
1952, under, section-549, Criminal Procedure Code. It is not ' necessary to quote 
the Rules iii full. Suffice it to say that' when a -person charged is brought before a 
Magistrate on an accusation of offences which are liable to be tried by Court-Mardal, 
the Magistrate is not to proceed rvith the case unless he’ is moved to do' so by the 
relevant Military Authority. He can, however, proceed ^yith the case when he , 
be of opinion, “for reasons to be recorded, that he sliould so proceed without being 
moved in that behalf by competent authority. Ey.en in such a case he has to give- 
notice of his opinion to the Commanding Officer of the accused and'Is not to pass- 
any order' of conviction or acquittal under sections 243, •245i;247 or 248 of the Code 
of Criminal Procedure, or hear him in defence under section 244 of the said Code ; 
is not to frame any charge against the accused rmder, section 254 and is not to make 
nn order of committal to the Court of Session or thie High Court under section,' 
213 of the Code, till a period of 7. days expires from the service of notice onjhe 
Military Authorities. If the.Military Authorities intimate to the Magistrate before, 
his taking any of the aforesaid steps that in its opinion the accused be tried by Court- 
Martial, .the Magistrate is to stay proceedings and deliver, the accused to the relevant 
authority with the relevant statement as prescribed- in section 549 of the Code. , 
He is to do so also when he proceeds with the case on being moved by the Military'. 
Authority, and subsequently it changes its, mind, and intimates him that in its view 
the accused shoidd be tried by .Couff-Maftial.. '-.The Magistrate,", however, ,hp still 
.-a sort of cohfrbi over what the Military Authorities do with the accused, if hd effec-- 
tual proceedings are taken against the accused by the Military Authorities within a' 
reasonable time, the Magistrate can report the circumstances to the. State Govern- 
ment- which may, in -consultation with/the Central Government, take, appropriate 
steps to ensure that tjie accused person is dealt with in accordance with, law. All 
this is contained in rules 3 to 7.. Rule 8 practically corresponds to. section 126 
■of the Act Effid'nile ^provides for the Military Authorities- to deliver the' accused to 
the ordinary Courts when in its , opinion or .under, the orders of the Goyeinment, 
the proceedings against the..accused'are''t6'be.,before a .h^agisfrate. ' 

■ According -to', section '549 ,of the'Cbde and the^ 'Rules 'framed thereunder, the 
final choice about' the forum of .the trial of ja person' accused' bf 'a civil offence rests 
with the Central Government, wlieneyef ' there be -difference of opinion between -a' 
Criminal Court and the Military Authorities about the forum -ivhere an accused be 
tried for the particular offence committed by him. His position 'rinder sections 125 
and 126 of the Act is also the same. 

; ;It ,is' clear therefore that the discretion to be exercised iDy the Military .Officer 
specified in section 125. of the Ac.t;asrto the trjal of accused by Cqm't-Martial or 
by: an ordinary. Court, cannot be. said -to. be unguided by any policy laid do\vn by 
the Act . or, .uncontrolled by , any other authority. Section 125 of the Act therefore 
cannotj.eycn .-on merits,-,be .said'(to -. infringe the prq.visions of Article 14 of the 
■Constitution. 

- . ..The.. Writ. Petition Jhcrefore_fails ,and,.is. dismissed. , 

. .V.S.- Relition dismissed- 
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THE SUPREME COURT OF INDIA 
(Civil Appellate Jurisdiction ) 

Present — K Subba Rao, Rachubar Daval and J R Mudholkar, JJ- 
Bai Achhuba Amarsingh Appellant* 

V 

Kaltdas Hamath Ojha and others # Respondents 

Tenant^ and Agnaillttral LanJi Att {LXVII ef 19t8), sections 63 64 and QAScope—Salt iuS 
m cenlracenticn oj sections 63 end 61 — Bncttimg hrfort CtAukar snder section 84 for evtclum j /’ person w possession 
tender the deed— Landlord and ertf person tnieresbd tan appfy—Declaraiion of tnraltdi^ ef sole ton be made hj 
Collector — Section W A as anacted by Act {Xlll ef 1956 )— only prospeclstt— Declaration ef tnooltdiiy 
made elreadj^diot efecled 

The appellant and the villagen sought redress from the Collector under section 84 ofBombajr 
Tenancy and Agncultral Lands Act for the melton of the respondent from the survey field upon the 
ground that the sale deed on which the respondent based his claim to possession of the field was in 
contravention of sect ons 63 and 61 of the Act 

by majonty —Itis no doubt (rue thatsectiotts63 and $4 rendercertain transactions inval d. 
But where advantage is sought to be taken of the inval dity of a transaction on the ground that it con 
travenes sections 63 and 61 and relief such as that available under section84of the Act is sought it 
becomes necessary for the Collector toadjtidicate upon the dspute and decide whether the transact on 
IS or IS not rend er ed inval d by either of these provis ons It is because of this that the Collector 
proceeded to adjudicate upon the validity of the transaction 

Under section 81 a landlord or any person interested can resort to the remedy provided therein 

When the Legulsture provided in section 84-A that a transfer is m contravention of e eber of 
the two sect ons what It meant was merelvthis that transfer shall not b' treated to b* invalid nm 
when It u found to be m contravention ofsections63 and64 of the Act 

The ptovu ons of section 84-A are prospective in their application The section does not affect 
any ad)u^cation tn wh eh a transfer had already been held to be inval id 

(Prf Raghsshof Deyd J ) —There u nothing in any provision of the Act wh ch empowers th o 
ColIectortomakeadecUraeion aboutthesale deedtobe invalid Orvodfor contravening the pro- 
visions of sections 63 and 64 ofth^ Act In proceedings under section 84 ofthe Act th* Collector 
would have no such power 

Appeal by Special Leave from tKc Judgment and Ortler dated 1st July, J959'of 
the Bombay High Court (now Gujarat High Cou^t) jn Special Civil Application 
No 30a of xg^g ^ 

M V Coswemt, Advocate, for Appellant r 

G B Pm, Advocate and 0 C ^falfasT, Advocate of Af/i Dadachemjt & Co , 

for Respondent No 1 

R Hathi, Advocate for R H Dhehar, Advocate, for Respondent No 2 

The Court delivered the following Judgments 

Mudholkar, J (for Suhha Rao, J and himself)— This is an appeal by Special 
Leave from the judgment ofthcHigh Court ofBombayallovvmg a Writ Application 
preferred before It by the first respondent and settmg aside the orderofthe Bombay 
Revenue Tribunal which had upheld the order of the Prant Officer m a matter 
arising under the Bombay Tenancy and Agricultural Lands Act, ig48 (Bom LXVIE 
of ig48) hereafier referred to as the Act 

The appellant was admittedly the owner of Survey Nos 231 and 260 of the- 
Village Duchakwada Taluka Deodar, District Banaskantha m the State of Gujarat 
Survey No 23: was leased out to a tenant, Virua Pana, while Survey No 260 h^ 
been rperved by her m the )ear ig5o for grazing cattle Possibly other cattle m. 
^e viilzge were also allowed to graze there because of paucity of grazmg facilities 
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app)ell^t is a jagirdar and evidently possesses considerable property^ 
The respondent No. i was for some time her karbkari (manager of her estate) . While: 
he was occupying that position he obtained from her a sale deed on 31st October,. 
^95^3 fo respect of both these fields. According to the appellant she received- 
no consideration for the transaction. However, that is not material. Shortly' 
thereafter, the appellant made an application^ to the Mamlatdar, Deodar, for 1 
declaration that the sale deed was invalid ^ being in contravention of sections 63- 
and 64 of the Act. It would appear that at about the sanie time certain villagers 
of Duchakivada made an application before the Collector, Banaskaiitha under 
section 84 of the Act for the suinmary eviction of the respondent No; i on the ground 
that the transaction was rendered void by virtue of 'the provisions of sections ' 63 
and 64 of the Act and also' seeking the reservation of Survey No. 260 for" grazing" 
purposes. It'seems that the appellant’s application also went before the Collector,, 
inasmuch as the order he made dealt’ with the appellant’s contention also.’ It. 
i-an thus ; • . 

** Taking into consideration all the circumstance it is hereby ordered that the sale made by* 
Shnmati Achhuba in respect of two fields Vidvalu and Vaghdelavalu should be treated as'void under" 
section 64 (3) of the Bombay Tenancy and Agricultural Lands Act and the village records corrected- 
accordingly. Shrimati Achhuba should be persuaded to set apart these two fields as grazing area for 
the grazing of village cattle of Duchalavada in order to maintain the standard as fixed by the Govern- 
ment. If she agrees, the persons in the present occupation of the land should be evicted and the fields- 
kept open for free grazing of village cattle.**- 

An application for revision preferred by the respondent No. i before the Bomba^ 
Revenue Tribunal was dismissed by it. Thereupon he preferred a Writ- Petition, 
before the High Court. The High Coturt, while it afiirmed the order of the Revenue- 
Tribunal, in so far as Survey No. 231 "was concerned, remanded the matter to the- 
Collector for deciding two points, one being whether the respondent No. i was an. 
agriculturist and the other whether- there was a tenant on the land and if it found, 
that there -was no tenant whether the Collector -^sas .justified in -declaring the sale- 
void rmder section 63 (i). When the matter went back to the Revenue Tribunal 
after remand it was contended on behalf of the respondent No. i that the Collector- 
had no jinisdiction to declare the sale to be void without passing a consequential 
order under section 84. The Tribunal held that ' since this point had not been, 
raised at the earlier stages of the proceedings nor even, before the ' High Court 
the point should not be allowed to’ be raised. The Tribunal further held that res- 
pondent No. , I ■was not an'agriculturist. It als6 held that the Collector was justifi^. 
in declaring the sale even of Smvey No. 260 void. A second Writ Petition was pre- 
ferred by the respondent No. i against this order ; but it was dismissed by the 
High Court. - 

It will th-us be seen that it had finally been held in the proceedings to whi(^ 
the respondent No. i was a party that the entire tr^saction in his favour -was void, 
and that he was in unauthorised occupation not only ofSurvey No. 231 but also- 
6f Survey No. 260. ' ‘ 

, ■ , In the year 1956 the Act .Was extensively amended; The amendment came-, 
into force in August, 1956. , One of the new provisions in the Act is section 84-A.. 
This provision reads thus;.. 

“ Section 8i-A (1) : A transfer of any land in-contravention bf-section 63 or 64 as it stood before ■ 
the commencement of the Amending Act, 1955 made after the 28th day of December, '1948 (when the 
Bombay Tenancy and Agricultural Lands Act, 1948 came into force)- and before the i5th day of June,. 
1955 shall not be declared to be invalid merely bn the ground that such transfer Was made in. 
contravention of the said sections if the transferee pays to the State Government a penalty equal to 
one per cent of the consideration or Rs. 100,' whichever ' is less : 

Prorided that, if such transfer is made by the landlord, in favour of the tenant in actual posses- 
sion, the penalty leviable in respect thereof shall be one rupee : ■ jj ^ 

. • ^Provided further that if any such transfer is made by the landlord in favour of any person other 
than the tenant in actual possession; and such transfer was made either after the unlawful c^^ction of 
such tenant, or results in the eviction of the tenant Jn actual possession, then such transfer shall not be 
deemed to be validated unless such tenant has failed to apply for the possession of the land under sub- 
section (1) of secfion-29 within two’ year4 from the date of hiS eviction from the land.' ' . • 

s C J— 81 
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(2) On payment of such penalty the MamUtdar shall issue a cmiifitfatc tct»hc transferte that 

:Such transfer is not mval d ^ , t 'v I 

( 3 ) Where the Uansferce Tails to pay the penalty referred to m sub section ( 1 ) wiifiin such period 

as may be prescribed, the transfef shall be declared by the Mamlatdarto be mval d and thereupon 
the provis ons of sub-sections ( 3 ) to ( 5 ) of sect on 8d«C shall apply “ ^ ^ 

Seeking to avail himself of this provisitm the respondent No i made an application 
"before °the "Mamlaldar, Iteodat for vahdauon of the transfer ut hvs favour This 
application vs as granted by the Mamlaidar Shortly after this happened the Col 
lector of Banaskanlha took up the matter jtfo nwiu 5 n revision and fet aside the order 
of the Mamlatdar A revision application preferred, against the order of the Collector 
■vvas dismissed by the Revenue Tribunal Thereafter the respondent No i preferred 
A Writ Petition before the High Court which'vas thus his third rit Petition That 
petition having been allouTd, the appellant hat come up bcfore-^this Court, as 
already stated, by Special L«vc ' 

The High Court, in allowing the application, came to the conclusion that the 
previous adjudication to the effect that the transaction upon which the respondent 
No 1 iclics IS invalid, does not, in so far as Suivcy No a6o is concerned, come la 
the way of applying the provisions of sub-section (i) of section 84 A The High 
Court observed that a transfer in contravention of sections 63 and 64 becomes 
invalid by operation oflavv and has not to be declared to be such and, therefore, 
the mere fact that the Collector has declared a iramfer to be invalid because Jt 
contravenes either of these sections would not render the nevv provisions inapplicable 

In. coming to this conclusion the High Court has apparently’ ovr*looked the 
provisions of section 84 and also the fact that it was under this pfo(?ision that the 
appellant as well as the snllagew had sought redress from the Collector, upon the 
ground that the sale deed on which the respondent based hiS claim to possession 
cf the fields wav la contravention of the provisions of sections 83 and We 
are no longer concerned with Survey No 231 butare concerned only with Survey 
No 260 ^ 


It IS no doubt true that sectiors 63 and 64 render certain transactions invalid 
"But where advantage is sought to be t^en of the invalidity of a transaction on the 
ground that it contravenes «ecticns 63 and 64 and relief such as that awar^b'e 
undCT section 84 of the Act is *oi^ht, it becomes necessary for the CoUcctor to 
adjudiate upim the 4‘spute and-deadc whether the transaction is or is not icndcrcd 
invalid hy either of the'c provisions It is because of this that the Collector did 
proceed to adjudicate upon the validity of the transaction ^ 


It was contended before us that all that was bciorc the Collector was an app'i 
cation piade by residents of Duchakwada who had been deprived of thetr 

grazing rmit over Survey No 260 That is not correct because there is the admU* 
stop of the respondent No i humclf m his Writ Petition before the High Court, 
dateJ 17th February, 1959, that the villagers Ld sought the canceUati?n of the 
sale deed which comprised of the fields and that the appellant also had made an 
application for ^cellation of the sale deed in his favour Even assuming that 
the appellant h^ not moved the Collector under section 84 or that her appUcalion 
we may point out that for invoking the pro- 
essence that an application must be 
landlord abne l^Km the language t>f that provision any person 
° P'o'ided therein and when its provisions arc 

resorted to it becomes the bounden duty of the Collector to decide under clause 


W .i,— , .t , r vjouccior 10 aeciac unaer ciau^v 

w«glit w be evicted IS or is not m possession 
pursuance if an invalid transfer ^ 


It was next contended on tie respondent’s beball that so lar as Survt-y to a6c 
Collector had tef^ to pass an order of eviction and, therefont 
>0 invalidity of the sale ofSnrvey No sdomade by the Collecloi 
Sfw ^ W Thiscomentionisalsoniihod 

any force VVe have already quoted the portion of the order of the Collector B 
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ISO far as it related to the praydr.of.the appellaht.for evictir.g the respondent No. i 
frona. Survey No. 260. It vill be clear from it that. the Collector did grant' a condi- 
tional relief with respect to this field. For granting such.a relief it was thus necessary 
for the Collector to adjudicate upon 'the validity or otfiendse 6f the transfer. ' The 
•Collector’s order was affirmed by the Revenue Tribunal and the Writ Petition in 
which the respondent challenged it before the High Court was dismissed. ' The 
whole .question, including the validity of the Collector’s order must, therefore, be 
regarded as having become final and conclusive between the parties. Even assum- 
ing .that despite di that has happened, it is open to us- to consider whether the 
order of the Collector declaring the sale transaction to be void was within his juris- 
diction or not, we have little doubt that it was within his jurisdiction. No doubt, 
neither section 63 or section 64 nor even section :8 { speaks of making a formal decla- 
ration by the Collector that a transaction is void because it is in contravention either, 
of section 63 or section 64 cannot be just ignored by the transferor. Some, authority 
must determine tvhether ih fact the iransfer 'is'in contravaitibn of either of these, 
proyisions';- The question of obtaining such a determination- will arise where the 
transferor , has lost, possession. For •'obtaining possession of -which • the transferor 
was' deprived in .consequence of an invalid transfer the ‘ Act enables him’, to resort 
to the provisions of section 84. Under that provision theColIector hasto:ascertain' 
-as already 'stated, -whether the transfer is in fact in contravention of section 63 or 
section 64. His finding, in that regard is ta.ntambunt tto a declaration that 
the transfer, is invalid. ,-We inay point out that .there is no- provision in the 
Act, which expressly -jirbvidcs'fpr the making of a 'formal declai'atipn .by any. Revenue. 
Authority to the effect that 'a transfer in .contravention of section" 63.‘or'’section 64 
is invalid. When the Legislature provided in section 84-A that a' transfer in con- 
travention of either of the tsvo sections -\vhat it meant was merely this that transfer 
•shall not be treated to be, invalid even when it is found to' be in contra.vention of 
section 63 or section 64 of the Act. This is precisely tvhat the Collector did in 
this case. Unless we give this meaning to the e. words they will be meaningless. i 

We are further of the view that the provisions of section 84-A are prospective in' 
their application. A bare persual of the provisions of section 84-A would show that 
as'hat that section docs is to impose ^ embargo upon the making of a declaration 
that a transfer' is invalid on the ground 'that it was made in contravention of the 
provisions of sections 63 and 64. , Its operation is thus prospective in the sense that 
it bars making of any declaration or a finding that a transfer is invalid after it camer 
Into force. It does not affect any adjudication in -which a transfer had already 
heen-held to be invalid. Thus it. can possibly have no application to a case like 
the present wherein a declaration or a finding as to invalidity had'aheadv been 
■made by the Collector- and was followed by an order of eviction,. conditional. 
'The Mamlatdar,' therefore, fiiad no jurisdiction to; issue the • certificate in question, 
to the respondent. That being' the' position we must' hold that the High Court’ 
■^vas in error in setting ;asidc the ordcr'of the Revenue Tribunal upholding tliat of 
the, -Collector..' therefore, ^set .aside the order, of the .High. ^Court and restore 

that of- the Revenue Tribunal.-. - Costs -throughout will be borne by the respondent 
.Nb; i." ■ ■ ' - 

- . Raghubar Dayal, am. of opinion that, the:appeal be dismissed. 

/The appellant,’ Ja^irdar 'of -village Duchak^vada', sold ttvo fielcb'beafing Survey 
mumbers 231 and 260, toTespohderit No." i,' Kali das Hamath Ojha, hereinafter 
called the respondent on ' 28th ‘ October-^ ,1950. On 24th' November, 1952 the' 
•Collector, District Banaskantha,' pajsscid an order, after an enquiry pn applications,' 
by certain persons of that. village to the Government, to him and to the Deputy' 
Collector, Tharad, that' the /sale dee'd of.thc. two plots, was invalid in view of the 
provisions of foctions 63 arid' 64 of the Bombay" Tenancy and Agricultural Lands. 
Act, 1948 ■ (LXVir of' ig48j{/ hereinafter called the Act.. He-.ordered the eyic-- 
tion of the appellantTroin plot No. 231 as he found that .one Harijan Vira Pana,; 
•ohc of the applicants,' "was the tenant of thaVpfoh , We are not now. concerned ^v■ith 
this', order with' 'respect to plot No. 231. . , V.' - - . - -- - : 
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With regard to plot No 260, the Collector ordered m vie%\ of the shortage of 
grazing land for cattle in the village ' 

Shnmat) Achhuba should be pemaded to tet apart tfi«e two fields as grazing area for the 
grazing of \illagc cattle of Duchakwada m order to inaincaui the standard as fixed by the Covenitnent 
If she agrees the persons m the present occupation of the land should be ericted and the fields kept 
open for free grazing of village cattle ’ 

The Collector \s-as vrtong m mentioning the two fields in the abate quoted ordcr 
as one of the fields m dispute before him w-as field No 231 and about which he had 
earlier, m his order, directed the Prant Officer to restore that field to Hanjan Vira 
Pana immediately 

The rcspoijdeajl’s appeal a^tnsl this order tv-as dismissed by the Bombay 
Rci-enuc Tribunal on ayth October, 1955 The Revcmie Tribunal treated the 
Collector’s order to be an order xmder section 84 of the Act The respondent then 
approached the High Court of Bombay with Special Civil Application No 2817 
of 1955 The High Court allowed the application on 2nd July, 1958 ^vlth respect 
to plot No 260, set aside the order of the Revenue Tribunal and remanded the 
dispute about that plot to be decided by the Tribunal afresh, according to law 
On remand, the Tribunal agam dismissed the respondent’s appeal on 3rd June, 
1957 The respondent agam svent to the High Court by Special Civil Application 
No 2220 of 1957 The High Court dismissed the petition on i8th Dcccmbw, 1937- 

In the meantime, on ist August, 1956 the Bombay Tenancy and Agricultural 
Lands (Amendment) Act, 1956 (XIII of 1956) came into force By this Act, 
section 84 A tvas added m the Parent Act This section reads 

(1) A tnasTet of any land in cQ&travtntion of section 63 ot W as it stood before the cota- 
zaencementofthe AmeadiflgAct, I9o5 madeaf(eribe28ihdayofDeceiDber 1948 (when the Bombsf 
TenanqrandAgncuIiuralundsAet 1948 camemioforcelaadbeforetbe I3ibdayofJune, 19ooi}un 
cot be decUied to be invalid merely on the ground (bat such transfer was made in contrateotion of 
the said sections if the transferee pays to ibe Stale Government a penalty equal to one per cent or 
caosideeation or Rs 100, wtuebevs u less 

Provided that if such transfer is made by the landlord, in ^vour of the tenant in artual posses- 
sion, the penalty leviable in respect thereof shall be one rupee 

Provided further that if any such transfer is made by the landlord in favour of any penon other 
than the tenant m actual possess on, and such transfer is nude either after the unlawful eviction of such 
tenant orresultsmtbeevictioaofiheieaantuiaciualpossession thensuchlran^ershallnotbedecmcd 
to be validated unless Such tenant has failed to apply for the possession of the land under Subjection 
(1) of section 29 withal two yean from the dale of ha eviction from the land 

(2) On paymentof such penalty the Maodatdar shall issue a certificate to the transferee that 
Such transfer a not invalid 

(3) Where the tni^eree &ils to pay the penalty referred to a» subjection (1) within such 
penod as may be prescribed, the transfer shall be declared by the Mamlatdar to be invalid and there 
upon the provisions ofsub-sections (3) to (5) of section 8t-C shall apply 

Hic respondent took advantage of the provisions of tfris section, deposited Rs 35 
as fine on gth December, 1957 and the same day got the onJer of the Mamlatdar 
Tenancy Aval Karkvm, tecognumg the sale to him of plot No 260 under the salt 
deed of 1950 

The Deputy > Collector set aside the order of the Mamlatdar holding that 
section 84 A did not apply to the sale of plot No 260 as that sale had been declared 
to be invalid by the Collector prior to the coming into force of section 84 A, The 
respondent then went m revision against thu order to the Bombay Retenue Tribunal 
and w as unsuccessful He then filed Special Civil Application No 302 and prayed 
for the quashing and the settmg aside of the Tribunal’s Order The High Court 
set aside the order of the Tribunal holding that section 84 A applied to the sale of 
plot No 260 to the appellant, that the sale was invalid by operation of law and 
required no declaration to that effect from the Collector and that there was nothing 
m section 84 A which stould justify excluding from the operation of that section 
transfers which had been de^red mvahd prior t> the commg into force of that 
provision oflaw The High Court restored the order of the MamUtdar dated 
19th December, 1957 ^ which he had issued a certificate to the rtspondent that. 
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the transfer of plot No. 260 not inydid;, :It is against thi^. order that Bai Achhuba 
has preferred this appeal, after bbtaining Special Leave from thisi Court. 

* “The' appellant was a party to all the procefedihgs subsequent to the order of 
the Collector dated 24th .November; 1952, She did appear before the Collector 
during his enquiry. It was, stated at the hearing, of the appeal that she had. also 
applied to the Collector; This was. .disputed by the respondent. The, matter 
w’as considered to be of some importance in view of the;/ respondent’s contention 
that the previous orders, on the application of jthe .villagers operated as res judicata, 
and this Court ordered the appellant, in March, 1963 to file certified copies of 
the various documents mentioned in. that order. Those, documents included 
the alleged application made to the Collector and an. affidavit , by the appellant 
showing that she was a party to the proceedings before the Collector. . The appellant 
filed copies of certain .orders of the various Courts and a copy of the Special Civil 
Application No. 2220 of 1957. Shfe did not file a certified copy pf the application 
said to have been presented by her to the Collector simultaneously with the other 
-villagers. Nagarlal Dalpatram Vyas, describing himself as a Karhhari of the appellant, 
states in his affidavit : ' 

“ I personally went to the Mamlatdar of Deodar Prant Officer of Radhanpur, the Collector 
of Banaskantha, the Bombay Revenue Tribunal and the High Court of Gujarat, to obtain a certified 
.copy of the application made by the applicant herein to the Collector of Banaskantha, which resulted 
into his said order of 24th November, 1952, but I have been told that the record is not there with 
any of those Courts or Authorities. I was told by the Collector of Banaskantha the record of the 
case had gone to the Bombay High Court. On inquiry it is found that the Gujarat High Court does 
not have it though in ordinary course it ought to have received it from Bombay High Court.” 

The respondent has filed a counter-affidavit stating that the appellant had 
not' filed any petition or application before the Collector imder| section 84 of the 
Act sefeking his eviction. On this material, ,I am not satisfied that the appellant 
had applied to the Government of the Collector simultaneously with the other 
villagers on whose applications the Collector made, an enquiry and passed the order 
of 24th November, 1952. The Collector’s order makes no mention ,of any applica- 
tion by the appellant and states that certain persons of village Duch^wada, among 
whom were agriculturists and tenants ■ of puchak\vada jagir, had made applications 
praying that the "sale dcccL'be declared' -yoid and the. village records corrected, ac- 
cordingly. Notth of the'other orders of the Courts makes any reference to theappli- 
cation by Bai Achhuba' to the Collector,'-''- even though some . of theni defihitely 
state'abdut her application to the -Mamlatdar.*'’ The order of the Revenue Tribunal 
dated 3rd June' '1957’ states ' '' - 

t j v , t ’ ' • " ^ * • ' ' ' 

“ The original proceeding started on an application made to the Collector of Banaskantha' By 
some villagers of Duchakwada. ” 

The -High Court, in its order on .Special’ Civil' Application No. 2220 of 1957 
referred to th'fe application of Bai Achhuba to the .Mamlatdar and then said : 

“It would appear that shortly before thi^ application, an application had been made by certain 
-wllagcis ofthe place and by the application the villagers claimed that the sale deed should be declared 
void and the village records should be corrected accordingly.” 

' , .To 'my mind the following questions arise, in this ‘case : (i) "Whether any/ pro- 

ceedings started on the application of the villagers for setting aside the sale deed 
.and the correction' of th(f record,' can be said to be proceedings under section 84 
of the. Act. ■ (ii) Whether the Collector, in such proceedings, can’mahe a deciara- 
tibh; distinct- from deciding' dr making a' 'decision, about the invalidity of. the sale 
■deed of whether lie can merely decide about the invalidity of the sale, deed in order 
to fofm an opinion whether the person proceeded against was in possession of 
■the -land imauthorisedly or ■uTongfully and therefore should be evicted or not. 
fiii) Whether the order of the Collector, be it of declaration or of mere decision 
-about the invalidity of the sale deed with respect to sale of plot No . 260, had become 
final before the coming into force of the provisions of section ,84-A of the Act on 
1st August, 1956. (iv) If such order had become final, whether that affects the 
•operation of section 84-A in this .case. .' 
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r On the first point it may be assumed that tho pfot^dln^ before the Colledtor 
in IQ^2 were ftoccedings under section ''84 t>r thc^Act as bad treated by the 
Jlev^ue Tribunal and the High , Court, in the vanow proceedings before ^them. 

" On 'the second point, I am of opinion that there is nothing in ariy provision 

of the Act which empowers the Collector to make a declaration about the sale 
deed to be invalid or void for contravening the provisions of section 03 and 64 
of the Act The High Court, m its order dated and July, 195b m Special CivJ 
Application No. 2817 of iQsssaid, in dealing with the matter about plot No. 231 
“ Aeain in our view, an order passed by a C«ll«lof ordering sillin' eviction of a person who» 

In his ww. IS unauthonsedl y occupying or IS in wrongful oaupat ion of the land does pot deade^lly 

any question oftitlcand we agree with the view oftheTnfaunahhat it u open to the petitioner Kalidai 

OzatofilcacivilsuittoatabllshhistitlcinthecivtlCourt, • ^ ^ 

Again, in its order dated iSth December, 1957 in Special Civil Application No. 2520 
of 1957, the High Court said . j 1 


“ htr.Barotargues^hat a Tenancy Court cannotgwe adecUmioatbataKileincontr^ntlQn of 
'cither section orsection u invalid Mr Barot would seem toberight. A Tenancy Court is not 
competent to give a declaration The power is the power of a civil Court to give such declantioo 
m conTomuty with the provisioRS of section 42 of the Specific Ttelief Act But I do not 'agree wiia 
the contention of Mr. Baroi that a Tenancy Court cannot decide tViC question as to vfhtther secuoa 
63 ora breach ofsection64'ofthe Act and it is precisely this question ivhich the Collector is wells* 
the Bomtoy Revebne Tnbunal have decided. ” ' 

It is dear therefore that though the Collector has necessarily, in: tJertain proc^m^ 
under section 84 of the Act, to record a finding-ihat certain sale deed is invalid 
and consequently the person in possession on its basis, is on unauthorised posses- 
sion, he has no power to' formally declare the sale deed to b® invalid. .Ordinarily 
it U for the civil, Court to makCfa fonnal declaration about the validity of a deed- 
It^iS^only when any other Act specifically empowers a certain officer or Court to 
declare a ^tain deed Invalid that that Court or ofiicer would hate the power to 
make such a declaration. It follows that the Collector could not, m proceeding 
under section 84 of the Act, make a declaration about a sale deed to be invabd. 
All svhat he decided by his order dated i8th November, 1952 tvas that in view 
of the provisions of law the aale deed in Javour of respondent No. t w®* invalid. 
The aj^llant must have realised that the deebion of the Collector could not amount 
to the setting aside of the sale deed declaring it to be invalid and so she instituted a 
Civil Suit in 1953 for a declaration that the sale deed ^vas null and void and for the 
recovery of possession over the properties included in the sale deed. The suit was 
dismissed under order g, rule 8 read with order 1 7, rule 2 of the Code of Civd 
Procedure. - > - , _ . , , 


The ordw of the Collector deciding rthat the sale deed svas invalid had not 
even become final by the time section 84-A was introduced in the Act on 1st August, 
On find July, 1956 the High Court remanded the matter to the Revenue 
Tribunal for decision according to law. The Tribunal passed its order on yu 
June, 1957. ' \ - , 


follovi's therefore that apart from the consideration already mentioned that 
the Collector had no power to declare a sale deed invalid while dealing svilh * 
matter undCT section 84 of the Act, that order had not become final by 1st August, 
1956 and that ^crefoie the respondent couid take advantage of the provisions of 
section ^-A. He could ha\c hb sale deed which svas executed between 28th Decem- 
ber, 1948 and 15th June, 1955 validated on payment of the requbite penalty undtf 
sub-sectiOT (i) of ^ction 84-A. This section empowers the Mamlatdar to bstiC 
the certificate of validity and by sub-section (3) provides that the Mamlatdar would 
^clare the transfe to be invalid in case the transferee failed to pay the penalty* 
The proMSiom of section 84-A brou^t the matter of validity or invalidity of* 
transfcr diw within the jurisdiction,of,fhc Mamlatdar. It was in the exercise 
ws jurisdiction that the Mamlatdar isued a, notice onicth October, 1957 t® 
respondent Iot paying thd penalty ofRs. too calculated at the rate of 5 per cent, 
on the consideration of the sale deed. On 9th December, 1957 the Mamlatdar 
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.&ued. theiriecrasaryi'certificate validating the'Sale'deed oii the respo'iidehfs'payihg’ 
-Rs. 35. VI' consider the certificate to''be^g6bd-dh-1aw. -i * '- : 

. •' ■; .-r. ■ . , , 

: express .an opinion ih.tWs c^e whether the, Mamlatdar 

could certify; a transfer to b*e valid in case it [had been legally declared- invalid, by: a- 
competent Co^t previously/ /r ' , . * ' - 

I am therefore of opinion ;that -the order of the High. Court under appeahh 
correct and that this appeal be dismissed. ' , , ■ • . < - 

- -Order of the Court. — In view of tlie judgment of the'iiiajorityj the Order of' 
the High Court is set aside and that of the Revenue Tribunal restored: The costs 
'throughout will be borne by respondent- Ho.. I., .' ' ' - 

Appeal allowed.- 

THE SUPREME COURT OF INDIA. , 

(Civil Appellate Jurisdiction). 

Present :—P.B. Gajendragadkar, CA/^Jr4fAVr, K. N. Wancho.o,- R.C. Das. 
Gupta, J.C. Shah and N. Rajagopala Ayyangar, JJ. 

jagdev 'Singh Sidhanti . , . t . . Appellant* - ' ' 


Pratap Singh Daulta and .others , . ^spondents. 

Represenlation.of- the People Act J^XLIII of \ 95 \),- section 1.23'(1) — “ Om" flag-^If a'religiotis symbol 

Use in election campaign — If corrupt practice — -Burden of proof as to, corrupt pracHce—Espbusing cause of a parti- 
cular languages-s-Jf corrupt practice. ' - - . . ' ' . ' ... ' ■ 

To “ Om .’’.high spiritual or mystical efficacy w undoubtedly ascribed j.'ffiut its use on a. flag- 
does not symbolise religion or anything religious.' But assiiining that the “Om” 'flag' may be.regarded 
as a religious 'symbol, the evidence in the instant psc was not sufficient to establish that.by the candi- 
date for.election, his agents or any other . person ivith his'con’sent or the consent of his election agent,. 
"Om”. flag was used or e-^iibited) or an . appeal was made by the use of the “Om” flag-.to further the 
prospects of that candidate at the election.. The burden of proving that the election of a' successful 
candidate is liable to be.set aside on the plea that he was responsible directly dr tlu-ough his agents 
for corrupt practices at. the election, li« heavily upon the applicant-in the clection petition to establish 
his case, and' luiless it is established in both its branches i.e., the commission of acts wluch the laW 
regatds as corrupt, and the responsibility of the successful candidate directly or. through his agents or 
with his consent for its practice not by preponderance of probability, but by: cogent and reliable 
evidence beyond any reasonable doiibt the petition must fml. ^ y 

. It is only when the electors are asked to vote or not to vote.because of the particular language of 
the candidate. that a 'corrupt practice may be deeihed to be committed. . 'Where however for conserva- 
tion oflanguage of the electorate appeals are m'dde to the electorate and promises are given that' steps. 
wouldbetakentoconservcthatlanguage,itwlin6tamount to a corrupt practice. . > - 

Appeal from the Judgment -and Order dated 31st May, ’ 1963 of the Punjab- 
High Court im'First Appeal from Order No. 2'/3 of 1963^^ ^ . - 

Pursholhani' Trikanfdas, Senior Advocate {Rajinder Nath Mittal, R. B. .patar,. 
■V-. Kumar, B.P. Singh and Naunit Lai, Advocates, -vvith him), for Appellant. 

G.S. Pathak, Senior Advocate {Bawa Shiv Char an Singh, Hardev Singh, Rajendra 
Dhawab, Anand Prakash and T. Kumar, Advocates, with him), for Respondent No., i . 

The judgment of the C9urt was delivered -by 

Shah, J.— At the general election's held in “February, 1962 five candidates con- 
tested the election-to the House of the People from the Jhajjar parliamentary consti- 
tuency. On 27t}i February, 1962 the appellant Jagdev Singh Sidhanti was declared 
■elected. Pratap Singh Daulta who rvas one of the candidates at; the election then, 
filed a petition with tlie Election Commission praying, inter alia, ,'that tlie election 
of the appellant, be declared void on the ground that the appellant: — Sidhanti-^ 
his agents,- and .other persons^ with his, consent, had -committed certain corrupt 
practices in connection with the election.- Dauita stated that the appellant Sidhanti. 
was set up as .a candidate to. contest, the- election by, the Hariana Lok Si^iti ; that 

.^;, *■G.A.•No. 936oM963. -,0 •> ■ -<12111 February,' 1964- 
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the appellant and six other persons — ^Piarc Lil Bhajnih, Ch Badiu Ram, Pt 
"Budh Dev, Prof Sher Singh, Mahashc Bharat Smgh and Acharya Bhagwan Dev 
v/bo tvere leaders and active workers of the Gunikul section of the A^a Sanuj 
"had organiseda poUticalmovement called “the Hindi agitation ’’ in 1957 the real 
object of which was to promote feelings of enmity arid hatred between the Sikh 
and Hindu communities m the State of Punjab “ on the ground of religion and lan- 
guage” topiomote their prospects in the general elections to be held in 1962 and 
for that purpose they held meetings in theHariana region of the Punjab, and appeal 
ed to the electorate to vote for Sidhanti “ on the groimd of his religion and language ” 
and used a religious symbol — a flag called “ Om Dhtvaj* ” in all theses meetings, 
that the appellant himself made similar appeals to the electorate and appealed to 
them to rrfrain from voting for Daulta who was a sitting member of the Hou^e of 
the People from the constituency stating that he — Daulta — was an enemy in the 
Arya Samaj and of the Hindi language, th^t dpnng the election campaign fifteen 
meetings were held between 10th December, 1961 and j8th February, 1962 and at 
all these meetings appeals were made to the electorate on the ground of religion 
^nd language of Sidhanti, and attempts were made to promot*" fcelmgi of enmity 
and hatred between Sikhs and Hmdus of the Punjab Allegations about undue 
influence on the voters m the exercise of their free electoral right were also made 
m the petition, and details of these alleged corrupt practices were Ibmishcd in the 
schedule annexed to the petition 


Sidhanti denied that thesut persons who were named as his agents and supporters 
-ever acted as his agents m his election campaign and submitted that they were merely 
interested m the success of the candidates set up by the Hariana L>ok Samiti and 
acteu throughout “ on their own and not as his agents ” He also submitted that 
•^he Hariana Lok Samithihad no connection with the Arya Simaj, it being a political 
organmtion started by Prof Sher Smgh who was an important political leader 
in the Hariana region Sidhanti admitted that he had pariicipatea m the meetings 
to canvMs votes, but claimed that he was not responsible for convening the mcetmgJ 
■or lor the speeches made by other!, m those meetings, that the Om flag was not a 
re igious symbol and denied that it was used on any occasion by him or hu agents 
named by Daulta m his petition, except Bhagwan Dev who was 
"> «*«• "Om" and h» 

S''”" J" '»«>»«<»• v.hicic, but carrying of such a flag or 
■STnt and’fhaTTM,?'"' was not svlth hts (S.dhant.’s) 
ITflic Ac? ““OTtsSmo or a corrupt pract.ee as defined 

Sofs^s^mtof '“'tc snamlyHlnd, spcat.ng. but the 

™b,???^t varm,?, w'f?'*?’"?' t^^J-b.Ianguagcsn Gurinulh.scrTpt a compulsory 
'<!“'»>■»'> and this gave rise to a wide spread 
the pol,?y S”tL Drags' '*"»* "> impIemcntatiTO pT 

•and devcloumental^sn^rrfj ® Government in the idministrativc, economic 

Harara rSm^n^d fo S ‘‘n'° *''' ’•a'-'IA.p. of the rcs.d™t. of the 

“s fo 4 ?? ??d an an?e?l ? 8‘-''vancc, {he Harrana Lok Sam.th. 

r„d pr^™c „r sh??-” . ' W stamre a reversal of the pohc.es 

ground Sf language or rehg^S^Sd Zdn^’ ** submitted, an appeal on the 
the ntean.„g ofiseettou tad^of ,kXtriZ'JZ 7 tll 

’^^®Tribunalheld, infer that the" Om flarr i i. i > 

that there was no satisfactnrv i^'a ^ < hanti or by any one else with his consent, 
cletorate to vote for S^oTtoTSin were made to the 

the ground orrel.g.oa or lanvuavc aild'SSrt, 

thatau appeal on the ground nr™’, “ nppheant Daulta failed to prove 

made to fhe ctoo,??e "■'■■■■’■■g.on or language hadVn 

electron of the other candidates J S.dhamt or to prejnd.eutUy affect 

va these, and finduigs recorded on other issues 
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■not material in . this appeal, the petition ffled by Daultai'was dismissed by the 
■ lElcction Tribunal. 

Daulta perferred an appeal against that order to the High Court of Judicature 
for Punjab. The High Court held that the word “ Om ” is a religioiiS symbol 
of the Hindus in general and of the Hindus belonging to the section known as Arya 
Samaj in particular and that the flag bearing the inscription “Orii ” is a religious 
symbol, that “ Om Dhwaj ” was flown during the election campaign on the election 
offices of the JHariana Ldk Samiti especially at Sampla and Rohtak, that the Saraiti 
office was used by Sidhanti for his eltction compaign, that Hariana Lok Samiti 
was generally using .the ‘‘ Om Dhwaj ” to further the prospects of its candidates, 
that out of the agents and supporters of Sidhanti “ Bharat Singh at least once and 
Bhagwan Dev invariably used ” the Om flag on their vehicles while attending the, 
meetings convened by the Hariana Lok Samiti in furtherance of the election com-, 
paign of Sidhant 4 that the Om flag was flying “ on the pandal of the meeting ” held 
at Majra Dubaldhan on 19th January, 1962, when Sidhanti and his agents and; 
supporters deliverca speeches in support of the election compaign and that at the 
meeting held at Rohtak town, Piarie Lai Bhajnik sang a song in the pcrsence of 
Sidhanti the. purport of which was that the honour of the Om flag should be up- 
held, that Bhagwan Dev was using the Om flag with the consent of Sidhanti and that. 
Piarc Lai Bhajnik at the Rohtak town meeting also sang the song in honour of the 
Om flag with the consent of Sidhanti. The High Court further held that the 
appellant has delivered speeches at Majra Dhubaldhan in the panSal on which the 
Om flag was flying, that as even an isolated act of the use of or appeal to the Om 
Rag may constitute a corrupt practice under section 123 (3) that corrupt practice 
by Sidhanti and his agents and by his supporters with hjs consent was established, 
The High Court also held that Sidhanti had appealed for votes on the ground of his 
language and. had asked the electorate to refrain from voting for Daulta on .the 
ground of the language of the latter, and siich appeals constituted a corrupt, practice.i 
TTieHigh Court accordingly allowed the appeal and declared the election of 
Sidhanti void under section 100 (i) ( 6 ) of the Act. Aganist the order . this appeal 
is preferred with , certificate granted by the High Court. 

Two principal questions which survive for determination in this appeal are : 

"(1) Whether a religious symbol was used in the TOuise of election^ by .the appellant, his' 
■agents or other persons rvith his consent in furtherance of the prospects of his election; and . . 

(2) Whether appeals were made to ■the clectorateiby Sidhanti, his agents pr.other persons with 
his consent to vote in his favour on account of his language and to refrain from voting in favour of 
Daulta, on the.groimd.of his iMguage.” 

In order to appreciate , the plea . raised by Counsel for the parties and their bearing, 
-on the evidence it may be useful to refer to the political background in the Hariana 
region, and the constitutency in particular, in which corrupt practices arc alleged 
to have been committed. The territory of the State of Punjab is divided into 
two regions, — ^Thc ‘Hindi-speaking region’ and ‘ the Punjabi-speaking region’; 
The Hindi-speaking region is very largely populated by Hindus, while in the Pun- 
jabi-speaking region the population is approximately equally divided Itetween the 
Hindus and Sikhas. In the Punjab before the partition, Urdu and English -vvere the 
two official languages. ' After the partition a constroversy about the official language 
arose. The Government of Punjab decided to replace Urdu and English by Hindi, 
in the Hindi-speaking region and Punjabi in the Punjabi-speaking region, and for that 
purpose a scheme called the .‘.Sachar formula’ %vas devised, the salient feature of 
tvhich was that cvci-y student, reading in the Punjab schooL, by the time he passed 
his Matriculation examination should be proficient both in Hindi and Punjabi. 
Under the scheme two Regional Committees were formed — one known as the Hindi 
Regional Committee and the other the Punjabi Regional Committee. The fun- 
ction of the Comniittccs was to advise the- local Government in matters of finance 
and other related matters. There vyas great resentment against the formation of the 
Regional Comniittecs and the implcmchta-tion of the Sachar formula which fwuUcd 
In the- launching of a movciheht calleid-*- the Hindi agitation?’. ■.The agitation; 
s c j— S2 
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aeainst tlie linkage policy of the Government gamed strength and there was a 
s> s> o .u- rtf ■rs.nir.v. In thc lost wcck of 


great mass movement in 1957 in the entire State of Punjab 
December 1957 there s\as a settlement between the organisers of the movement 
and the s 4 te Go\-enunent and the movement was called off It appears that some 
of the leading hgurcs m this agitation attempted to make political capital out of this 
movement and set themselves up as probable candidates for the next election 


In the Arya Samaj m the Punjab there arc two major sections, one called the 
‘ Gurukul Section ’ and the other called the ‘ College Section ’ The Gurukul 
Section IS again divided into the Hariana Section and the Mahashe Krishna Section 
It 18 the case of Daulta that it is the Gurukul Section of the Arya Samaj relying up- 
on the religious and Imguistic differences which sought to make at the time of the 
elecuon appeals to religion and use of r^igious symbols As v\c have already 
observed Daulta challenged the election on the ground that Sidhanti, his election 
and other agents committed many corrupt practices Before the Tribunal he restri- 
cted his case to the corrupt practices falling withm clauses (2), (3) ahd (3-A) of section 
123 of the Representation of the People Act, 0951 Hu plea of imdue influence 
falling within clause (q) failed before the Tribunai-and also before thdHigh Court 
and It has not been relied upon before us Similarly hu plea that Sidhanti, h“ 
election and other agents had promoted oVattempted to promote, feelmgs, of Cnmity 
or hatered between different classes of citizens of India on grounds of religion, race, 
caste, community or language was negatived by thd Tnbunaland alsoby the High 
Court and that plea also docs not fall to bcldetermmcd by tisi Daulta had aUo 
ilUcged that appeals were made by Sidhanti and hu election and other agents, to 
the electorate to v ote for hun or refrain from voting for Daulta on the ground ofhis— 
Sidhanti's— religion and languageandthatSidh^ntldndhis agentsixiedond appeal- 
ed to religious symbols such as the Ojn flag for the furtherance of the prospefcts-of the 
election of Sidhanti and for prejudicially affcctmg the election, of Daulta It u 
on thu last question about the use of and appeal to religious symbols and appeal 
to the languge of the two candidates for the furthciancc of the prospects of thf elec- 
tionofSidhantithatthe Tribunal ahd the High Court havT differed * i r 

It may be useful to refer to the relevant provuions of thc’^Act, befJrc dealing 
with the matters m disputCj- Section 100 (i) sets out the grounds on which an 
election may be declared void In so for at that section a material in the, present 
appeal, It provides — -y ^ i ‘ » 

**Sulg«ct to tlie provisions of tub-section (2) if UieTnInouIuoropiuo&~ 

(b) * "• • •_-» -• 

(6) that «jy corrupt practice has been committed by a relumed candidate or his election aged 
or by any other person with the consent of a returned candidate or his election agent , 

(c) • • • • • • 

((0 • * • * • • 

the Tnbunal shall declare the elccUoa of the returned candidate to be Void ** 

By sub-section (a) if in the opinion of the Tribunal a returned candidate has 
been guilty by an agent, other than his election agent, of any corrupt Tiracticc but 
the Tribunal is satisfied — 


(a) that no such corrupt practice was committed at the election by the can- 
didate orhts election agent, and every such corrupt practice was committed contrary 
to the orders and without the consent of the candidate or his election agent , 

(b) • * * 

(c) that the candidate and his clectiop agent took all reasonable means for 

prcv’enling the commission of corrupt practice at the election , and 5 

(d) that m all other respects the election w?s free from any corrupt practice 
on the part of the candidate or any of his agents, 

the Tnbunal may dcadc that the election of the nrtumed candidate is riot void- 
Section 123 sets out what shall be deemed to be corrupt practices for the purpose 
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of- the Act. -Clause (3) amended by . Act XL of ig6r, which .alone is piaterial 

in: this appeal, provides ' ; ■ ' . ' ‘ 

“ The appeal by -a candidate or his agent or by 'any^other person with the consent 6£a candidate 
or his election agent to vote or refrain from voting for any person on the ground of his religion, race, 
caste, .community orlanguage or the use of, or appeal to religious symbols, such as the national flag or 
the national emblem, for the furtherance of the prospects of the election of that candidate or'for pre- 
judicially affecting the election of any candidate. ” 


The clause fa,lls into two parts (i) an appeal by a candidate, his agents or by other 
persons with the consent of the candidate or his election agent to vote or refrain 
from voting for any person on the ground of his religion, race, caste, community 
or language ; and (ii) use of or appeal to religious symbols, ' national symbols or 
national.emblems for the furtherance of the prospects of the election of the candidate 
or for prejudicially affecting the election '6f any 'candidate- The first part in terins 
makes it' a condition that the appeal is'ir^de by a candidate or his agent or any other 
person with the consent of the candidate or his^'agent.. There is no reference in the 
second part to the p.^on by whom the use of, W' appeal to; the religious or the nation- 
al symbols, such' as 'the national flag or the' national emblem’ may be made, if such 
use of or appeal to them has been made to further the prospects of the election of the 
candida.te or to prejudici^y. affect the election of ^y candidate.. .But it is.implicit 
in section 1 23' (3),. haying regaf 3 .to the terms of section 1 60, %at' the use, of, or appeal 
to- Ihejnationahpj relegious syn^ols- must-be made by the.cahdidatfe^.pr His election 
agent Qt^bypome.pther person with' the jCcinsent of the candidate' or his election agen^ 
before ,it. ,can b’e'fr^afiicd ^ a, ground. for .declaring 'the electiqn,\;6id. ‘"irthe evi- 
idence bhthe record, f^sytp'ratablishthe.respbnsibility for the.use, of or'appe^' to^'A'e 
religiousyof .national .symbols by.fhe-^feturhed.cmdidatei.orbjyhis election agmf'pr 
by my btheh peKoniwith .his comi^L^o’r the'eons’ent of his' election agent, ‘no ground 
'fof.settingraside.theTelectim-may'bedeemed’to'be ma 5 erbut’.,^[y!,,'yr' • ‘Vj’ 


.The fjest question torwh}ch,,we',ihust'.thmituni,;is,y;whether; the,“- Om.flag ” 
c^an, be!,xegarded',as a .'“'rehgious symbol, ’’ "within ‘Ae meaning; of. seftibn . ,i 23 "(3) '. 
!f his qviestioh h^* to :be, .examined in t\vo,b'f^'cheshr(i);,;wh‘efhef '.the'wd.fd “.Om,'” 
has any "special religious significance, an'd’(ii) ..'whether'the lise pf,'“Om”'bn a'fiag 


-appeal, to jthe Om .flag .was rhaderin ,the\election"campaigh‘ fdr,furthtirance of his 
prospects by Sidhmti or By. his, agents or other persons with' His consent, of ‘.the cdifr 
sent of ;his^ election, agenfr * 


■’'u; 


The expression ‘‘'bni‘’’^iS respected fay the Hindus gehefally and has a special 
significance, in the Hindu sbfibtures; , It is "recited at the commencement of the reci- 
tations of Hindu religious' iVorks.^. MacdOnell'inhis “A , p'ractical Sanskrit Dic- 
tionaiy ” states .that “ Om ” is the sacred syllable’ used in invocations, ai the 'comr 
mencement .of prayers, at the beginning .mid the end of yedic 'recitation, and as' a 
respectful.salutation ; it is subject of inany mystical- speailations. ' In the Sdnskrit- 
English Dictionary by Monier-'WiUiam it is said that “ Om ”'is a sacred exclama- 
tion" which inay be uttered at the' beginning and' end of a reading of the "Ved^ or 
previously to. any prayer : it is also.regarded as a particle of auspicious salutation; 
But it is difficult to regard “. Om ” which is a preliminaty to an incahtataibn or to 
religious books, as having religious significance; f “Qm” _it may be admitted is re- 
garded as. having higli spintual'^of. my^ical efficacy t it is used 'at tlie_ commence- 
ment of the recitations of feligidus'prayers.’., But the;^attribute. of spirituffi signifi- 
cance will not necessarily impaftto its the^qh a'flag',fhe"characffir of a religious sym^ 
bbl m the.cohtext’in which the e^resiori "religious symbol occura'in thb section ■'yith 
.\vhi’ch,\yb arb'fcdhcerncd.' ’.A': syfiib'bl. stands for' of represents pojnefhing maffirial 
'or abstract:;.. in order fb be'a'rbligiquS^jdnbbl, ihere must be a ^sifale reprcxeritatioii 
.bf.a thing or concept' which is' rfcligibuS. , To’ ‘ Om ’ high fpifitual or jnysiical pffi; 
cacy is .undoubfediy ‘ascribed ; ’ but its ;us.e;.qh a flag does, not symbqhse religion; or 
anything religious'.' . ’ ' . . ■ 


- f. 



^8 ^ THE SUPREME COURT TOURNAL. ^ [1964 

if is not easy therefore to see how the Om flag which merely a a pennant on 
which is printed the word ‘ Om ’ can be called a religious symbol. But assuming 
that the Om flag may be regarded as a religious symbol, the evidence on the record 
is not sufficient to establish that by Sidhanti, his election agents or any other person 
with his consent or the consent of Ws dection agent, Om flag was used or exhibited, 
or an appeal was made by the use of the Om flag to further the prospects of Sidhanti 
at the election. 

It may be remembered that in the trial of an election petition, the burden of 
proving that the election of a successful candidate b liable to be set aside on the pica 
that he was responsible directly or through his agents for corrupt practices at the 
election, lies heavily upon the applicant to establish his case, and unless it is esta- 
blished in both its branches j.r., the commission ofai^s which the law regards ^ 
corrupt, and the responsibility of the successful candidate directly or through his 
agents or with his consent for its practice not by mere preponderance of prob- 
ability, but by cogent and reliable evidence beyond any readable doubt, the 
petition must The evidence may be examined bearing this approach to the 
evidence in mind. 


Between the months of loth December, 1961, and 18th February, 1962, four 
teen meetings iverc hdd in the constituency as a part of the deetioo campaign of 
Sidhanti. These meetings tvrre held at Bcri, Barlmna, Dighal, Ahhcri Madanpur, 
Sampla, L^pur, Majra Dubaldh^, Paluoma, Assaudha, Jhajjar, Badli Dulriira. 
Sisana and Bahadugarh. There was, it is claimed by the appHcani, one more 
meeting on 4th February, 1962, at RohtrdLiown wKtdt is outside the Jhajjar consti- 
tuency. The Tribunal held that the evidence was not cuBicient to prove that in 
the meetings at Bert, Barhana, Dighal, Sampla. Ladpur, Pahasma, Assaudha, 
Jhajjar, BadH, Didehra, Sisana and Bahadurgarh ‘Om* flag was eathiblt^ b further- 
ance of the election prospects of Sidhanti and with that view the High Court has 
agreed. The Tribunal also held that there was no reliable evidence &t at Ma^ 
Dubaldhan on t9th January, 2962, and at Robtah town on 4^ February, 19621 
* Om ’ flag was used as a religlotn symbol. On this part of the case, hotvevef, the 
High Court dis^reed vnth the Tribunal. Rohtah town was not, but Rohtak 
suburban area was, within the constitutency b which Daulta 'and Sidhanti were 
contesting the election. Therefore the only mcetbg which took place within the 
constituency where Sidhanti and Daulta ’contested the election m which according 
to the High Court the Om fl^ was used svas at MajraDubaldhanhcldon igtfi 
Janua^, J962. Six witness« directly spoke about the details of that meeting, be- 
side Sidhanti. Sidhanti said generally that the evidence given by the svitnesscs 
for Daulta rega^mg what transpired at Majra Dubaldhan and tbcc other meetings 
was not 'true. The witnesses for Daulta were Roop Ram, Sukhi Ram and Ram- 
dh^ Bah^. The wjtn^' >vho supported the care of the appeUant tvcrc Plarc 
Lai, Prof. Shcr hmgh and Jug Lai. , It may be observed that the High Court olaced 
no reb^ce upon the tetimony of flamdhari Balmiki and no arguments have 
bem advanced befw us suggesting that his testimony was reliable. Rood Ram— a 
Pohcc CoQStabi^h« deposed that about mid-day on 19th. January 1062, a meet- 
ing was hdd at Majra Dubaldhan andthatat that meeting Piarc lil sang a iMat 
abouttheOmfeg^hesawthe Om flag flybgon the J^andal of the meeting which 
^ atten^ by fpur to five bousand persons. According to the witness Nanhu 
^ Eadta Jagdev Sidhanti, Bhagwnn Dev, Rnmdhari Ealmdti, 

At^ Singb Prof. Sher Smgh and Achaiya Bhagwan Dev made speeches, that 
Acharya Bhagwan Dev in the course ofbis speech asked people not to vote for Daulta 
but m vote for the candidate who was seeking election on the Hariana Lot Samiti 
admitted that he had been supplied with a copy 
of^ report whi^ he hadmadc to the D.I.G., C.IJD., Chandigarh, and that be 
^d gone thr<^ il« xcp<m two or three times, before he gave evidenw- The 
r testimony of this witness and of another 

^hca ^n^ble Ganesh Dass who dainscd to have remained present in tljc various 
poUucal meetings. It ap^ that the witness had memorSSlSe s-^lkd 
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, ports and the same tvere not made available to coimsel for Sidhanti to challenge the 
truth of the statements made by the witnesses. .'The.High Court has not given any 
adequate reasons for accepting the testimony of the witness, when the Tribunal 
tvhich had opportxmity ' of seeing the witness and noting his demeanour had 
refused to accept' the testimony. 

. Sukhi Ram deposed that he was a sarpanch of Dubaldhan panchayat for about 
two years, and that he was present at the meeting convened by the Hariana Lok 
Samiti on igth January, 1962, for canvassing votes for the candidates of Hariana 
Lok Samiti, that Prof. Sher Singh ^d Sidhanti came in a jeep on which there was 
flying a flag with ‘ Om ’ inscribed thereon, that he saw several other vehicles flying 
the Om flag and that the vehicle in which he went to the meeting also was carrying 
. the Om flag. The Tribunal was of the view that the. facts elicited in the cross- 
' examination of this witness disclosed that his recollection about other meetings 
which he had attended was poor, whereas his recollcictiori about the meeting held 
at Majra Dubaldhan was very clear, and that the’xeasons given by the witness for 
s specially rcmembeiing the details of the proceedings of the meeting in Majra Dubal- 
dJtan and not of other meetings could not be accepted. In the view of the Tribunal 
the witness was interested in Daulta, and this inference was supported by the fact 
, that Daulta had sent him a copy of his election petition before it was even presented 
to the Election Commission. It also appears that the evidence given by this witness 
tvas inconsistent with the summary of the meeting given in Schedule ‘ D ’ to the 
. petition and for this reason according to the Tribunal the testimony of the witness 
‘‘ did not carry conviction ” and “ it was not safe to rely upon it ”. The High Court 
after summarising the effect of the evidence observed that it did not appear from 
the deposition given by the witness that he was in any manner interested in Daulta. 
Inso observing tne High Court appea’^s unfonunately to have lost sight of thegrounds 
given by the Tribunal. 

Witness Piare Lai stated that he was present at the meeting held at Majra 
Dubaldhan and that none of the speakers suggested' that the electors should vote on 
the ground of caste, creed, religion: or language. He also stated that at none of the 
meetings there was any Om flag either inside or outside the pandal of the meetings. 
Prof. Sher Singh who was another witness examined on behalf of Sidhanti deposed 
that slogans shouted in. the meetings were; political slogans and that he did not see 
Om flags in any pandal of the meetings, and that he had instructed. all the candidates 
and the members of the Hariana Lok Samiti not to use any flag or symbol other than 
the symbol alloted to them.; Jug Lai another witness examined on behalf of Sindh- 
' anti stated that at theimeeting at Majra Dubaldhan on 19th January, 1962, there 
® •'were no Ora flags to be seen anywhere either, inside or outside the meeting and that 
^ there were no Om flags flying on any of tlie vehicles. The testimony of the witnesses 

► Piare Lai, Prof. Sher Singh and Jug Lai was discarded, by the High Court, be- 

> ’cause in their view the witnesses were interested in Sidhanti. . Even if this view about 
' the evidence of these three witnesses is accepted, the evidence led on behalf of 
^ Daulta of witnesses Sukhi Ram, Ramdhari Balmiki is i wholly unreliable and the 
'! testimony of Police Constable Roop Ramis also not such that implicit reliance can 
I, be placed upon it. ' We are. unable therefore, to agree with the High Court in 
' the conclusion it has reached that it had been proved satisfactorily that Om flag 
/ tvas flown at Majra Dubaldlian where Sidhanti and other speakers delivered speeches 

in furtherance of the election campaign. 

I The only otlier meeting at which it is found by the High Court that the Om 
) flag -was used is the meeting at Rohtaktotvnon 4th February, 1962, which it is co_m- 
mon ground, is not svithin the Jhajjar Parli^enta^ Constituency from svhich 
Sidhanti and Daulta were contesting the election. It is, however, said that Rohtak 
Suburban area is within the Jhajjar Parliamentary Constituency and as there is a 
f grain market in.Rohtak town and a large number of voters from _ the Jhajjar consti- 
.4 tucncy assemble in that totvn a meeting was held by Sidhanti in which Om flags 
were exhibited. The witnesses in support of the case of Daulta are Ram Nath Sa.pra, 
Dafcdar Singh, K.K. Katyal and Satyarvat ]^di. The . principal witnesses who 
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i\ere examined by Sidhanti m respect of thismtetmg ^\’erc Piarc Lai, Bharat Singh, 
Budh Dev, Prof Shcr S ngh ahd Bhagwan Dev. 

Ram Nath Sapra svho is a correspondent of several newspapers d^sed^at 
he h^TttSdcd the meetmg at Rohtiktovm at Any to or 12 dap before 

Se actiil filing According to the wit^ there was a big procession tato ou 
before the meetmg which carried flags either of the symbol of the S™ ° 

‘ Om ’ that he had made reports about the proceedings of the ^htah mwtin^^ 
had^ent the report of the same to aU the five papc« of which he w^ the cot^ 
pondent The Tribunal was of the view that the testimony of 
S^chablc, because he did not rcmcm^ the details of 
by the other parties, and that he could not speak about the n^amcs f 
So took part in the meetmg convened by the Hariana ^k of 

mony of the witness therefore u*as “far from convmcmg ^d 
SdhLti, Piare Lai, Bharat Smgh, Budh Dev, Prof Shei^ingh and Bhapvan^ 
svas more reliable In coming to the conclusion that the widcnce of the wim« 
was unreliable the Tribunal referred to the details gn-en m Schedule D aim^ 
to the petition under the heading ‘ Summary of the meetings ’ and observed twi 
the summary was at “ complete variance ” tvilh the testimony of the witn^ 

High Court -was of the vietv that the witness Ram Nath Sapra vhoUy dc 

interested ” and therefore ho evidence must be accepted The High Court did n 
refer to the infirmities disclosed in the testimony of the svmtncss, ^ 

discrepancies between the statement of Daulta m his petition and the test j 
given ^ this witness 

Witness Dafedar Smgh tvho u a Police Constable said that he had been 
to report about the proceedmgs of the meetmg His \crsion is also diflermt from 
the version as given m Schedule ‘ D ’ annexed to the petition The High Coun 
has not retoed to the testimony of this witness m support of its conclusion and nota 
mg more need be said about him 


K K Kat^’al said that he had attended the meetmg at Rohtak town as a 
cial correspondent of the * Hindustan Ttmts,* Delhi and that he recollected ttisi 
flags wth a symbol of ‘ Om ’ inscribed thereon were seen flymg on some \Tynci« 
but It was not possible for him to say who owned those vehicles, but from the tog* 
and placards earned on the vehicles it appeared that they were of the Hariana Lot 
Samiti He also deposed that he had gone to the office of the Hariana Lok 
at Rohtak and saw a stmJar flag flying on the buildmg of the office He admittcu 
in cross-examination that he did not \i«t any office of the Hariana Lok Sanuu 
cither at Bahadurgarh or at Sampla as all his attention was confined to the centr* 
office of the Hariana Lok Samiti at Rohtak. He also stated that he had seen soo* 
shopkeepers m Sampla and Bahadurgarh flying Om flags on their stalb In 
vieiv of the Tribunal the testimony of this witness was vague and no reliance conW 
be placed thereon While generally agreemg with this view, the High Court 
served that the testimony of the witness Kalyal that the Om flag svas flymg at the 
office of the Hariana Lok Samiti at Rohtak -xvhich was the headquarters office aii° 
in the processsion which svas led by Bharat Smgh a number of Om flags were s«“ 
may be accepted 


Satyavart Bedi who is a staff correspondent of the ‘ Indian Expuss ’ stated ths 
durmg his survey of the election campaign he visited Sampla, Bahadurgarh and 
Roht^ m one day, and made his report about his observations to the nesvspaptt 
‘ Indian Express in which he had recorded that ‘ religious symbols and relig 
were bemg frequently used for damaging the chances of success of” Daulta thu 
he had seen a large number of flags fluttering on many house tops, that the 
flag on the offirc of the Hariana Lok Samiti was that of Om and the 
organisations had their own flags that he saw the Om flag fluttering on the offie* 
of Sidhanti at Sampla but he did not remember whether there was any fl^S ® 
‘Om’ at his election office at Bahadurgarh The Tribunal declined to accept tni* 
testimony TheHigh Court took adififeicnt view and observea that apart from 
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■Other infirmity regarding the use of the reports made by the witness, the statement 
.made by him about his observation that he had seen the Om flag flying on the office of 
the Hariana Lok Samiti and on the motor-vehicle of Bharat Singh coiild not be 
ruled out.' It must be remembered however that we are concerned at this stage with 
-the question whether in the meeting at Rohtak on 4th February, 1962, Om flags 
were exhibited. On that part of the case the evidence of Satyavart Bedi is not of 
much use. 

Sri Ram Sharma was a candidate for election on behalf of a political party 
-called “ the Hariana Front ”. He deposed that he had never attended rny pro- 
cession or meeting organised by the Hariana Lok Samiti but he had seen the motor- 
vehiefes employed by the Hariana Lok Samiti carrying Om flags which were used 
Ly the candidates of the Hariana Lok Samiti. ' He stated that he contributed a 
number of articles to Hariana Tilak, Rohtak, founded by him in which he had publi- 
shed on 4th January, 1962, an article condemning the use of the Om flag for the 
jpurpose of elections. The article published on 4th January, 1962, can have no 
bearing on the use of the Om flag at Rohtak in the meeting dated 4th February, 
1962. The High Court did not place any reliance upon the testimony of this witness. 

This is all the evidence on behalf of Daulta to which our attention was invited 
"by counsel for the parties that at the meeting, at '.Rohtak on 4th February 1962, 
Om flags were exhibited and appcals were made to the flag as a religious symbol. 
Apart from the general infirmity of the testimony, the Tribunal refused to accept the 
-evidence of the witnesses on the ground that their statements considerably departed 
from the summary given in Schedule ‘ D ’ by the petitioner Daulta himself In vietv 
of. this inconsistency between the evidence given in Court and the allegations made 
Ly thc appIicant-DauIta in the petition, it would be difficult, after discarding the 
evidence with regard to a very large number of meetings, to hold that in the meeting 
at Majra Dubaldhan which tvas within the constituency and in the meeting at 
Rohtak town which was outside the constituency, Om flags were displayed or appeals 
were made in the name of the Om flag -to further the prospects of the election of 
•Sidhanti. We arc, therefore, unable to agree with the conclusion of the High .Court 
that the Om flag was used for election purposes at the time svhen election speeches 
Wore delivered by Sidhanti at Majra.Dubaldhan or Rohtak town or that the Om 
flag was used on the pdndah at those meetings. 

Two other matters which have a bearing on the use oi the Om flag in the course 
of the election- campaign by Sidhanti, and on which the .High Court has relied may 
'be referred to. The High Court has found that Sidhanti used the office of the Hari- 
nna Lok-Samiti at Rohtak town as his election office, but on this part of the case our, 
attention has not been invited to any definite evidence which directly supports this 
conclusion. . The High Court merely observed that it was common ground that 
"Sidhanti did not have any office of his own at Rohtak,- and.inferi-ed form that cir- 
cumstance! that Sidhanti -was' using the office of the Hariana Lok Samiti for the ele- 
ction campaign. - But the inference is_,in the face of the evidence not justifiable, 
especially when. Rohtak to%vn was not within the constituency. 

• It was conceded by Sidhanti that Bha-wgan Dev Sharma an Arya Samaj leader 
had been accustomed for many years past to carry on his motor-vehicle a pennant 
bearing the Om mark and his name. Witness Bhagwan Dev Shaima stated that 
he had attended the meetings of the Hariana Lok Samit and had addressed them 
because he agreed with their ideology and thought -that the institution was for the 
benefit of the Hindu religion, that he had never been asked to remove the Om flag 
from his jeep -when he reached those meetings and that he had not attended those 
.meetings cither on account of Prof. , Slier Singh or Sidhanti but “ in his indepen- 
dent capacity as a citizen of India, having a right to vote ”, and that he approved 
■of the candidature of Sidhanti in preference to that of his opponent. But if the’ 
witness was accustomed to use a pennant, with Om mark on it for many years 
_past, in the absence of clear evidence to .show, that he was an agent of Sidhanti or. 
that he acted tvith the consent of Sidhanti and made an appeal to the flag,_ it 
tvould be difficult to hold from the circumstance that during the days of the election 
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campaign the witness did nof remove the Bag from the motoi' vehicle that Sidhanti 
made an appeal to the electorate by using a religious symbol to futtlwr his pros 
pccts at the election The evidence about the user of the Om flag by Bharat Svngh 
svhen he is alleged to have taken out a procession does not appear to be reliable 
On d careful survey of the testimony of the witnesses uc arc unable to agree 
rath the conclusions recorded b> the Higi Court that 

(jlSdhanti had used an ofEec of the Ilaruna Lok Simiti oa which the Omfl^ was 

firmi, for election purposes and further that he gave election speeches at a paM where the Omflag 
was fluttering in furtherance ofhu prospects at the elcctios 

(6) the aeents and supporters delivered tjieeches about the ‘ Om flag at the meeting held 

at Majra Dubaldhan on 19th January 1962 that Piarc. Lai Bahjnik sans a ““S the purport of 

which was that the honour of the Om flag ^ould b* upheld , and 

(<) the Hanana Lok Samiti the party to svhich S dhaati belonged, was usm^ the Om flag for 
the purpose of election campa t,n 

and thereby committed corrupt practice^ It is true that the use of the Om flag 
by Bhagwan Dev on his conveyance is admitted but that again is for reasons already 
set out not suiScient to enable the Court to hold that it u as for the purpo c of further- 
ing the prospects of election of Sidhanti 

In considering whether appeals were made to the electorate to vote forSidhant^ 
on the ground of his language or torelrain fromwting for Daulta on the ground of 
Daulta’s language it is necessary m the first instance to ascertain the true meanmg 
of the expression “on the ground of hislangu^c” By section 123 (3I which was 
latroducw for the first time m its present form by Act XL of 1961, appeal by a candi 
date or his agent to vote or refram from votmg for a person on the ground onanguaga 
IS made a corrupt practice This clause must be read m the light of the fiindament^ 
right which is guaranteed by Article 29 (1) of the Constitution, for m ascertainu? 
the true meanmg of the corrupt practice the area ofthefundammtal right of citizen 
must be seteadily kept in view The clause cannot be so read as trespassmg upon 
that fundamental right Article 29 (1) provides 

AnyKctioBOfthecituens ro dmgmthetcmtory of India or any part thertof having a daimet 
lansruag^ aenpt or cutcure ofiij own shall have the ngnt to conserve the fame 

The Constitution has thereby conferred the right, among others, to conserve their 
language upon the citizens of India Ri^t to conserve the language of the citizens 
mcludes the right to agitate for the protection of the language Political agitation 
for conservation of the language of a section of the citizens carnot therefore be re- 
garded as a corrupt practice within the meaning of section 1 23 (3) of the Representa 
tion of the People Act That is clear from the pharaseology used m section 123 
(3) t\hich appears to have been deliberately and carefully chosen Unlike Article 
J9 Artide 29 {1!) is not subject to any reasonable restrictions The right con- 
ferred upon the section of the citizens residing m the territory of India or any part 
thereof to consert e their language, senpt or culture is made by the Oonstitutioir 
absolute and therefore the decision of this Court m Jurmma Prasad Mukhanja and 
others v LaefJii Pam and others^, on which reliance was placed by the High Court is 
not of much use In that case sections 123 (3) and 124 (5) of the Representation 
o!^ People Act as they then stood were chaUenged as mfiingmg the fundamental 
freedom under^ticle ig (i) (a) of the Comtitution, and the Court m negativing 
the contention held that the provisiwis of the Representation of the People Act did 
not stop a man from speaking they merely prescribed conditions which must be 

observed if a candidate wanted to enter Parliament The right to stand for an electioit 
is. It was observed a special right created bystatutc and can only be exercised on the 
wnditions laid down by the statute, and if a person uanted to stand for an election, 
c observe the hues These observations have no relevance to the protection, 
of the fund^cntal nght to conserve language The corrupt practice d^cd by 
clause (3) of section 123^3 comm itted when an appeal is m^le either to vote or 

1 (1954) 2 m\,J 7H (ia»4)SCJB35 (19o5J 1 S C R, 608 
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f e frain from voting on the grotmd of the candidate’s language. It is the appeal to the; 
electorate on a ground personal to the candidate relating to his language which. 
attracts the ban of section too read with section 123 (3).. Therefore it is only when, 
the electors are asked to vote or not to vote because of the particular language .oT 
the candidate that a con-upt practice may be deemed to be committed. Where 
however for conservation of language of the electorate appeals are made to'^the. 
electorate and promises aie given that steps would be taken to conserve that language,, 
it will not amount to a corrupt practice. 

It is in the light of these principles, the correctness of the findings of the High. 
Court that Sidhanti wa.s guilty of the corrupt practice of appiialing for votes on the 
grovmd of his language and of asking the voters to refrain from voting for Daulta. 
bn the ground of the language of Daulta may be examined. The petition filed by 
Daulta on this part of the case was vague. In paragraph ii of his petition it was- 
averred that Sidhanti and his agents made a systematic appeal to the audience to- 
vote for Sidhanti and refrain from voting for Daulta “ on the ground of religion and. 
language ”, and in paragraph iQ it was averred that in the public meetings held to- 
further the prospects of Sidhanti in the election, Sidhanti and his agents had made 
systematic appeals to thb electorate to vote for him and refrain from voting for Daulta. 
“on the ground of his religion and language”. A bare perusal of the particulars of 
the corrupt practice so set out in paragraphs 1 1 and la are to be foimd in Schedules 
‘C’ and ‘D’ clearly sho'ws that it was the case of Daulta that Sidhanti had said that 
if the electorate wanted to protect their language they should vote for the Hariana. 
Lok Samiti candidate. Similar exhortations are said to have been made by the. 
other speakers at the various meetings. It is stated in Schedule ‘ D ’ that resolutions - 
were passed at the meetings urging upon the Government to “ abolish Punjabi 
from Hariana ”, that many spe^ers said that the Hariana Lok Samiti will fight 
for Hindi for Hariana and that they were opposed to the teaching of Punjabi in Hari- 
ana. These exhortations to the electorate to induce the Government to change their 
language policy or that a political party will agitate for the protection of the language- 
spoken by the residents of the Hariana area do not fall witliin the cormpt practices 
of appeai 'ng for votes on the ground of language of the candidate or to refrain from, 
voting on the ground of language of the contesting candidate. 

Speeches made at political meetings held for canvassing votes must be examined, 
in the context of the atmosphere of a political campaign and the passions which are 
generally aroused in such a campaign. In' adjudging whether an appeal is made 
to the language of the candidate, a meticulous examination of the text of the speech 
in the serene atmosphere of the Coxut room picking out a -word here and a phrase 
there to make out an offending appeal to vote for or against a candidate on the: 
ground of language would not be permissible. A general and overall picture of the 
speeches delivered by Sidhanti and other speakers at the meetings disclosed nothing 
more than a tale of political promises, exhortations and inducements to vote at the. 
forthcoming election for Sidhanti. 

It is not disputed that in 1957 there was a wide-spread agitation in the State- 
of Punjab against the enforcement of the education policy of the State, incorporated, 
in the ‘‘ Sachar formula.” Many persons were imprisoned or detained in the cause 
of the agitation for individual acts done by them. But the movement was not and 
could not be declared illegal. It is common ground that in the Hariana region. 
Hindi is the predominant Inguagage of the people and if a section of the people 
thought that compelling the students in the Hariana region to learn Punjabi was 
not in their interest and in the election campaign such a view was advocated and 
votes -were canvassed on the -promise that the candidate if elected will take steps , to- 
conserve the language of the region, it would be difficult to hold that appeal as 
amounting to a corrupt practice. It is open to a candidate in the course of his election 
campaign to. criticise the policies of the Government including its language policy 
and to make promises to the electorate that if elected he ^vill secure a reversal of that 
policy or will take^measures.in the Legislature, to.undouhe danger, real, apprehended. 
or even fancied, to the language of the people. The object of the Hariana Lok. 

sej— 83 
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Samitt was evidently ta resist the unpositiim of Punjabi m the Hanana region and 
that object appears to ha\c been made the platform m the election ^paign 
Thereby it could not be said that the voters tverc asked not to vote for Daulta on 
the ground of his language, assuming that it svas other than Hindi Nor can « be 
said that it was an appeal to the voters to vote for Sidhanti on the ground of his 
language 

The evidence which has been referred to by the High Court regarding the 
speeches made by Badlu Ram and Harphul Singh on roth December, 1961, at Beri 
on the face of it shows that the speeches were an attack gainst Daulta m respect 
of his political conduct, behaviour and beliefs The speeches made at the meetina 
at Sampla, Ladpur and Majra Dubaldhan read like political harangues addressed 
to the electorate to TOfe for the candidate who uould protect the language of the 
people of Hanana At Bahadurgarh also Sidhanti is stated to have claimed that 
he ivas opposed to the Government and ns supporter Daulta in the matter of the 
language movement The evidence also showed that Sidhanti had appealed to 
the voters to vote for him because he svas actively associated with the Hmdi agita 
tion movement and that he was championing the cause of Hindi and resisting the 
imposition of a rival language Punjabi and thereby suggesting that Daulta was 
Jiostile to the cause of Hindi langu^e and was supporting the Punjabi language 
The criticism by Sidhanti m his appeal to the electorate related to the political 
leanings of Daulta, and his support to the policy of the Government and was not 
personally directed against him Nor did Sidhanti appeal to the voters to vote m 
lis favour on account of hia language Such pohucal speeches espousing the cause 
of a particular langui^c and making proimses or askmg the people to protest agatnst 
the Government of the day m respect of its language policy is not a corrupt practice 
within the dmcription of corrupt -practice under section 123 (3) of the Act 

IVe are therefore unable to agree with the High Court that Sidhanti was gud^ 
■of any corrupt practice under section 123 (3) by appealing for votes on the ground 
■orhis language or by askmg the voters to refrain from voting for Daulta on the ground 
•of his language 

The appeal w ill therefore be allowed and the order passed by the Tribunal 
-restored with costs in this Court and the High Court 

K S ■ — ■ . . ^ Appeal ollatBid^ 
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often prescribed, may very well be true and it will npt be proper for the Court to base any conclusion 
about the age of a candidate for election on the entries in ^the School Admission Register, Matricula- 
tion Certificate or application for a Government post. 

Appeal froin the Judgment and'Order dated 6tE September, 1963 of the Patna 
High Cdmt in Eleetion Appeal No. 2 of 1963. \ 

:C.B. Aganuala, Senior Advocate {L.M. Sarma and 19. jV. Mukherjee, Advocates 
Tvith him), for Appellant. 

Sarjoo Prasad, Senior Advocate {K.K. Sinha, Advocate with him), forRespon- 
-dent No. i; .J ■ ■ ' ' 

The Judgment of the Court tvas delivered by 

Das Gupta, J. — ^The appellant Brij Mohan Singh and the respondent Priya 
Brat Narain Sinha were among the eandidates who contested the Aurangabad 
Constituency seat for the Bihar Legislative Assembly at the General Election held 
in 1962. The polling took place on 21st Februaiy, 1962. ' The appellant received a 
majority of votes and was declared elected. The respondent Priya Brat Babu who 
^vas the sitting member was defeated on ptH April, 1962, he filed a petition challeng- 
ing the validity of the appellant’s election. He prayed for a declaration that the 
election of the appellant Brij Mohan Singh be declared void and that' he (Priya 
Brat Narain Sinha) be declared to have been duly elected to the Bihar Legislative 
Assembly from the Aurangabad Constituency. Among the grounds on which 
the appellant’s election was challenged were these three : — 

(1) That the appellant was bom on ;15th October, 1937, and was thus under 25 years of age on 
the date of filing the nomination papers and therefore disqualified under Article 137 of the Consti- 
tution from being a member of the Bihar Legislative Assembly; 

(2) That he held subsisting contracts under the Bihar Government in his individual and perso- 
nal capacity and was thus disqualified under section 7 (d)'of the Representation of the People Act ; 

(3) Tliat the appellant, and with his consent, his party men Rameshwar Prasad Singh and others 
(whose names are mentioned) were directly responsible for publication and distribution of copies of 
leaflets containing direct insinuations and aspersions against the respondent’s personal character, these 
being false to the knowledge of the appellant. 

The Election: Tribunal held on a consideration of the oral and documentary 
evidence produced before it that none of these or the other grotmds on which the 
validity of the election was challenged had been established. Accordingly, the 
Tribunal dismissed the petition. . 

On appeal, the High Coturt of Judicature at Patna set aside the judgment and 
order of the Election Tribimal and made an order setting aside the election of the 
appellant Brij Mohan Singh to the Bihar Legislative , Assembly. The High Court 
however refused the respondent’s prayer to be declared duly elected. 

Against this order of the High Court the present appeal has been preferred 
■on a certificate granted by the High Court under Article 133 (i) (6) of the Constitu- 
tion. ■ 

The only grounds that appear to have been pressed before the High Court 
were the three which we have mentioned above... The High Court agreed with 
the Election Tribunal that the allegation that the appellant held a contract under 
the Government in his personal capacity had not been established. As regards 
the other two grounds the High Court disagreed with the Election Tribunal. The 
High Court held’ that the appellant was below the age of 25 years on the date of 
filing the nomination and was therefore not qualified to be a candidate for the 
Bihar Legislative Assembly. The High Court also held that the appellant had 
published a leaflet Exhibit 10 containing attacks upon the personal character of 
the respondent and was thus, guilty of a corrupt practice within the meaning of 
section r 23 (4) of the Representation of the People Act. As already stated, the 
Idigh Court set aside the election ' of the appellant. ■ 

The findings of the High Court on the question of age and also on the question 
of publication of the document Exhibit 10 have been challenged before us. It 
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\^’as aho urged that in any ease the pamphlet Exhibit lo did not amount to an 
attack on the pcixonal character of the respondent 

Both the parties adduced oral and documentary evidence on the question of 
age IVhile the respondent (the petitioner m the Election Petition) tried to prove 
that the appellant Bnj Mohan Singh was bom on 15*^ Octbbcr, I937> appellants 
attempt was to prove that he tvaa bom on 15th October, 1935 The oral testimony 
on cither side is equally useless and unreliable The three persons who gave 
evidence on behalf of the respondent to show that Brij Mohan Smgh was bom in 
t937 (t) Dharamdeo Singh, P W 6 , (a) Ragho Narain Singh, P \V 7 (s) 

Ramjanam Smgh, PW 61 

Dharam Deo Smgh s story is that he met appellant’s father Sarjoo on the 
Dushera day m 1937 when he had gone to Aurangabad to sec the immersion cere 
mony of goddess Durga and that at once Sayoo gave him the good news that a 
son had been bom to him on that day He admits that he svas no relation of 
Barjoo nor does he rlann to have been hts friend They did not even belong to the 
same village It is not probable in these circumstances that Sarjoo w ould volunteer 
to this ivitness th'‘ new's of the birth of a son to him P ^V 7, Ragho Naram Smgh, 
has also made a statement that Bi ij Mohan Smgh was bom on the Dushera day 01 
1937 It IS interesting to notice that he does not disclose from \vhom he got this 
inmnnation He has said that he ivas Manager of Kunda Estate and Law Superin 
tendent of Hasauli Estate m 1937 and attended the Tauzi of these estates tvhich 
used to be held on the Dushera day m 1937 He has said that Sarjoo Smgh came 
to the Tauzi of the Hasauli Estate on that day m 1937 and staved there till abouts 
p u Assuming that one reads into his evidence a statement vvhich he has reframed 
from zntdting expressly, that Sarjoo told him about the birth of a son to him, tve 
have to t^e note of the fact that Sarjoo was neither his friend nor relation There 
IS no explanation as to why Satjoo would come and volunteer sucJi a statement to 
bun It has to be noticed in this connection that this witness is President of Auranga* 
bad Mandal Committee of the Congress and admittedly worked for the Congress 
before the election and did election campaign in Kunda in Aurangabad at the 
last General Elections for Priya Brat Babu who was the Congress candidate It 
IS not possible m these circumstances to place any reliance on his testimony Ramja- 
nam Smgh, P W 61, who has also said thatBnj Mohan Smgh was bom on Duihera 
day m 1937 claims to be Brij Mohan’s tnausem bhai , it , Brij Mohan’s mother’s 
sister’s son He also claims to have been told about Brij Mohan Singh’s b rth on 
Dusheia day m 1937 It is mtcrestmg to note that although he dauns to be such a 
close relation of Bnj Mohan he could not give the name of Erij Mohan’s sister He 
also admitted his inability to give the year of birth of any member in Bnj Mohan’s 
family Ultimately, he admitted in cross-exammation that he did not know 
any one in. Btij Mohan’s &£suly excaptwvg Hnj Mobam But even about Bnj Mohan 
he could not say in which year Bnj Mohan was married and in which village ^ The 
last damaging statement w ich he made m cross-erammation was that he had- 
consultations with Priya Brat Babu about the evidence he had to give and that this 
consultation took place on i ith February, 1962, that is, even before the date of 
polling This tvituess is therefore clearly a thoroughly unreliable witness IVe 
have no doubt that he had no knowledge about Bnj Mohan’s date of birth and 
has deliberately given false evidence to help the petitioner, Pnya Brat Naram Singh. 

On behalf of the appellant evidence was gi\ cn by his father Sarjoo Smgh and 
several other persons to ^ow that he was bom in OctobCT, 1935 The^e witnesses 
are also all interested persons and though some of vrerc apparently mote 
competent to give evidence about Bnj Mohan's date of birth than the petitioner’s 
witnesses, we find it difficult to base any amclusion on this question on their evi- 
dmee Nor can we find anythmg m the evidence of the witnesses which supports 
the petitioner’s story that the appellant wax bom m 1937 The High Court seems 
to think that the statement of Mahcshi Smgh, R W 4, that Bnj Mohan’s father 
Sarjoo Smgh was appointed a peon before the birth of Bnj Mohan, taken with. 
Sarjoo s own evidence that he was appomted a peon for the first- tone m 1936 lends 
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some support to the petitioiier’s 'case. We do hot, think it \vill be reasonable to 
attach much weight to Maheshi Sixth’s statement that Sarjoo was appointed a peon 
before Brij Mohan’s birth. It has to be remembered that he was speaking pf an 
event which took place between 25 and 27 years of age and could e^ily make a mistake 
as to sequence of the event of Brij Mohan’s birth and thej^appointment of Sarjoo 
as a peon. In our opinion, it will be as unsafe to accept his statement that Sarjoo 
was appointed a peon before the birth dfBrij'Mohan as it would be to accept his 
evidence in examination-in-chief indicating that Brij Mohan was bom in Kartik 
1935. Besides all that, what his statement' in cross-examination sho-iv-s is that 
Bry Mohan was bom in 1936 or thereafter ; Brij Mohan would still be over 25 
years of age on the date of nomination if he was bom upto January 1937 and this 
is not ruled out by this statement, even if any reliance can be placed upon it. 

On an examination of the oral testimony on either side we are of opinion that 
no conclusion on the question of age can be based on that evidence. 

It is proper to point out that the Tribimal which had the opportunity of seeing 
the witnesses rejected, the evidence of the petitioners witnesses as uritrust\vorthy. 
tind did not also place any reliance on the testimony of the witnesses examined on 
behalf of the appellant. The High Court, which has clearly , not accepted the 
•evidence given on behalf of the appellant, has also not based its conclusion on the 
oral testimony given on behalf of ^e petitioner. It is tme that it has tdtimately 
•accepted the petitioner’s case ; but that is on the basis of the documentary evidence, 
which we shall discuss later. - , 

The Tribunal arranged for the appellant’s medical examination as regards 
bis age by the Civil Surgeon, Gaya, who was then examined as a Court xvitness. 
The •witness gave evidence on the , basis of the ossification of thyroid cartilege and 
the character of the third molar and other factors disclosed by X-ray examination 
•of Brij Mohan. The Civil Surgeon’s opinion was that Brij Mohan was 27 on the 
date of examination in 1962, ‘We agrro with the High ^urt that no v^ue can 
be attached to this evidence. 

This leaves for consideration the documentary evidence that has been adduced 
5 ri the case. : ;i.>’ 

The. document on which the Election Tribunal mainly based its conclusion 
indavour of the appellant . is a hath-chitha stated to have been maintained by the 
•Ghowkidar of the 'vilh^e -Dabura il^urd where the appellant was bom. In this 
document there is.an entry- purporting .to.show the date.,of birth'pf a son to Earjoo 
Singh, a resident of the village Dabura Kburd bn 15th .October, 1935. It is nobody’s, 
case that this Saijoo Singh, a resident of Dabura Khurd, was, any ' other ' person 
than the appellant’s father. It does not also appear to be disputed that the. appel- 
lant was the eldest child.of Sarjoo Prasad Singh. . If this entry, is available in law 
it would ben strong anddndeed almost conclusive evidence of the appellant’s case 
that he_was bom on 15th October, 1935. The High Court was however of opinion 
that this was a fabricated document brought into existence for the purpose of this 
case and further that it was. not admissible in evidence in the circumstances of the 
case. In view of the difference of opinion between the Election- Tribunal and the 
High Com-t as regards the genuineness of this document we have examined it , closely 
and carefully. - We do not: think the .High Court’s conclusion that the document 
(hath-chitha) was fabricated lor the purpose of this case is justified on the materials 
on the record. 

• ; The document was produced before' the Tribunal by Jbgeshwar Dusadh Chow- 
Iddar (R.W. 58). It appears that a summons was first sent to him at the instance 
of be appellant for appearance in Court with the hathtchitha of the Village Dabura 
Khurd for the years 1934 to 1936. He did not obey that suiiunohs. A warrant 
■>vas then issued for the arret and production of the Chbwkidar before be Tribunal 
along with these hath-chithas. This warrant was dcccutcd on 19th S'cptemlrer* 
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The Chowkidar wsi arrested and produced before the Tribunal the following day 
throi^h a law>er the hath-chitha book which has later been marked as Exhibit K 
Giving evidence on oath on sth November, 196a, he has said that he-was working 
as" ChoivkidarofDaburaviUage for the last 33 years and that when Sarjoo Singhs 
eldest son Brij Mohan Singh ivas bom he got an entry about his birth made m this 
hath chitha b^k. As he is illiterate he used to have the entries m the hath<hitha 
book made during this period by Ganpat Singh and Khelawan Singh The judg- 
ment of the High Court states that ‘ this svitncss appears to be a lying wtness m 
vieis of the numerous statements elicited from him m cross-examination* that it 
appeared that this ivitness \vai suborned to depose in favour of Bnj Mohan Singh 
at a late stage and that the hath-chitha was brought into existence subsequently 
to lend support to his case 

One reason given by the High Court for doubting the genuineness of thrdocu- 
ment is that the hath-chitha balu should have been deposited in the Police Station 
after it had been exhausted and should not have been m the custody of the Ghowki- 
dar Another reason given IS that Aaun Khan or SK Sabai -whose endonement 
appeared in the hath-Sntha were not shown to have been olHceis 19-chage of the 
Pclicc Station at the relevant time Yet another reason forlhc High Court’s sus- 
picion about the genumencss of-the hath-chitha book appears to be that Ganpat 
Singh and Khchran Singh whose handwntmgs the book 13 said to conlam are 
both dead The fact that the Chov>kidar did not disclose to the Sub-Inspector, 
af the tune of the execution of the warrant fof arrest, flfot the hath chitlia was with 
him, IS stated as a further reason for thinking that ifvvas brought into -existence 
at a later stage None of these reasons^ bear scrutiny We have gone through 
all the stafemenls made by this witness in cross-examination and do no^ fiid‘any- 
thing tojustily the High Court’s chai^teruatioo of the witness as ‘ a lymg witjless' 
\Ve see nothing surprising or suspicious in that two persons Ganpat. and Khelawan 
whose statements the document is said to contain are dead It has to be remefiibered 
that the entries are claimed to have been made about more than 's^^ean’ago 
Even if Ganpat and Khelawan 'Singh w-erc young people then one ne&/not;w 
surprised that they are dead now Nothing has been shown fo us'tbat the ¥ules 
required the hath-chitha book to be dep<«il«i an, the Police Station after it was 
exhausted The fact that the Chowkii^ did not disclose to the Sub-Inspector 
at the tunc of his arrest that he had this document with Imw is also easily explamed 
It was not difficult for him to underxstand'that important and inBuential persons 
set great store by this document so that he thought the wisest couisr for him would 
be to produce it m Coumhrough a lawyer. It also appears to us to be of little 
consequence that Azim Khan and S K Sahai have not been shown to be officers-m- 
charge of the Police Station at the relevant time For it iv not unusual that some 
other Police Officer, though he is not the officer-m-<diarge, would put his initials 
on the hath-chitha book. It may be mentioned in this connection that Kespondent’s 
Witness No 64 Osmond — a retired Inspector of the Bihar pobce — said that Azun 
Khan was an Assistant Sub-Inspector attached to Aurangabad Thana m 1935 
He has, it is true, abo said about S K Sahai that he was not attached to Aurangab^ 
Thana m 1934 It has to be remembered however that this witncs hunseJf had 
nothmg to do With the Aurangabad Thana at the time and that he has admitted 
that he did not know S K S^ai It will not be proper therefore to base on his 
evidence a conclusion that S K. Sahai was not an officer of the Aurangabad Thana 
during the period for which his mitiak appear on the hath-chitha book. 

On an e xamin ation of the physical appearance of the hath^hitha and the 
entries made therein, the evidence of the Chowkidar and the circumstances under 
which this document was ultimately produced before the Tribunal we are mclmed 
to agree with the view of the Election Tnbupal that this is a genuine dt>ctiment 
which was mamtained by the Chowkidar m the dischaige of his official duty 
If the document had been manufactured to assist ^ appellant we’ do not think 
jt likely that the Chojskidar would l»ve xefused to produce it readdy sum- 
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-mbixed to do so. .. Thb fact that a warrant rofajrest had to.be executed against him 
iis a convincing circumstance that the Chowkidar was unwUmg to.:pr6duce itr-Wc 
-are not impressed, by the argument, of Mr. Sarjoo Prasad that the, omission' of tlie 
Chowkidar to produce the document in obedience to the summons and the issue 
of warrant of arrest to secure its production were all' pre-arranged to create an 
atmosphere for the acceptance of the document as genuine. The appellant’s 
lawyers before the Election Tribunal could not possibly have been^ sure that the 
Tribunal would in the last resort issue a warrant of arrest. It is not. likely that they 
would take such risk so that the document might not come at all. ' 

In our opinion, this document is. genuine and is the book that was maintained 
by the Chowkidar for noting the births in his Haka during the years 1934 to 1936. 
The entry therein showing the birth of a son to Sarjoo Singh on 15th October, 1935, 
can hewever be of no assistance to the appellant unless this entry is admissible , in 
eyidence under the Evidence Act. If this entry had been made, by the Chowkidar 
himself this entry would have been relevant under section 35 of the Evidence Act. 
Admittedly, ^.however, the Chowkidar, himself did not r^e it. , Mr, Aganval 
tried to convince us' that, when an ‘ illiterate .ipublic'seiyant is unable, to, make an. 
entry himself and he .gets-the entry made' by ' som6bbdy- else this should' be 'treated 
a>^an entiy ,ma'de by the .public' servant. ' This argument must, be rejected; .The 
fie’ason'.why'an, ent^', made byy. public ,’seryart in', a public' or "other 'official booh, 
register, or, record stating a. fact in issiic or a.'releyaht'fact.hasjbcen.made'.felevaht 
ii that ,'\vhen''a public siirvant makes it hinkelf'm' the’dischar^e’^df his Official ddl'yj 
the''prbbability''qf its being thily. and dorrcctly fC'Cordcd is high, .Tlrat prpba.bility 
jsjreduced,.to a '’mmiriiimi when 'the public ‘se'ryant ’’himself, is' illiterate'and h^ To 
deperid''6n,'s6.mebddy elsy'to. mMe thc'.entry.‘'','[Wdhavd.tHdrefbre'‘^me' to ;.tiie 
conciusion . that 'the.High 'Court is' right in 'holding .that the^ehtry 'm’ 4 de idah'',bffi'crai 
record ;ma'jntaihed'.'by ' the illiterate Chbwkidair; by .somebody else adhis. .request 
dobs ^ribt .come 'within section .35'''qf thy ‘Evidence ;Act." 'It,ds hot 'Suggested that 
the' entry ds. admissible in evidence under ' any other prbvisioh^of the’ Evid^ce..Ach 
The ’ehtry inthyhath-chlffidHas'rhcrefbre tb be^lefrbut'b.f coteidferatibh-in'cbraih^ 
,tb' a cbhclhd'oh about' .'the' appellant’s '’age.';'., d'* 

b ,'w'. >-i 1 f;i 

(. ...■Strong reliance; was placedron behalf of. the , petitioner-respondent. on ■ three 
documents-iExhibit 2, Exhibit 8 and. Exhibit 18; The;first of these.isjthe admission 
register of Aurangabad. Toxvn Scho,oI,.where the .appellant took his admisMon as. a 
student onrpth January, .1946. In the entry;as regards his admission in'The register 
the date of birth is shown as 15th. October,. 1937 and. the age as, eight ryears,- three 
months and three days.- The^Becond Exhibit (Exhibit 8) is an application made 
by the appellant on 26th August, 1959,-101- the post of a SubTnspector of police. 
Jlere dso the date of birth is shoivn as 15th October', 1937. The third document 
is -Exhibit 18.' ' It is a certificate issued by the Bihar .School 'Examination Board for 
his passing the 'Matriculation . Examination. This also states the date of birth as 
15th October, '1937. . • , ' - . ■ ' 

An objection -was ihintly. raised by Mr. Agarwal as regards the admissibility 
of Exhibit 2 on the ground that the register is not an official record or a public regis- 
ter. It is unnecessary , to consider this question as the fact that such an entry was 
really made in the admission register shoiving the appellant’s date of birth as 15th 
October, 1937, has all along been admitted by him. His case is, that this was an 
incorrect statement made at the request of -the person who went toget him admitted 
to the school. The request was made, it is suggested, to make him appear t-vvo years 
yoimgcr th^.he reaUywas sp, that later.in life he would haye an advantage when 
swking public^ service ;for which a minimum age for eligibility is often prescribed. 
The appellant s ease is that once this wrong entiy was made in the admission register 

t6, the. Matriculation Certificate and also- 
adhered to, m the application for the .post.of a SubTnspector of Police. •' This ex- 
planation was accepted.by thoTllcctipn Tribunal- but -ivas rejected by the .High Court 
untrustworthy ..7!-Hpwever,. milch- one may, condemn'.such' an act of making-a. 
.laisc statementpf age lyith'avieiv.tb secure an-advantage in getting public service, -a. 
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iua«5 of facts cannot ignore the position that in actual life this happens not mfr^ 
q^tly We find it impossible to say that the Election Tnbunal ^vas wrong la 
Iccepting the appellant's explanation Taking all the circumstances into conn 
deration we arc of opinion that the explanation may very well be true and so it 
ivill not be proper for the Court to base any conclusion about the appellant s igt 
•on the entries m these three documents, mz , Exhibit 2, Exhibit 8 and Exhibit i8 

On an examination of the entire evidence, oral and documentary, we therefore 
reach the position that the petitioner respondent has not been able to prove that 
the appellant Bnj Mohan vsas below 25 years of age on the date of filing of nomi 
nation papers while the appellant hunsclf has also not been able to show that he 
-was at least 25 years of age on that date< It cannot be disputed and is not disputed 
that the burden of proving that the appellant’s age was below 25 years on the 
•date of his nomination was on the petitioner respondent The petition in 50 far 
as It IS based on the ground that the appellant was below 25 years of age on the 
-date of his nommation must therefore fail 


This brings us to the question of the alleged commission of a corrupt practice 
under section 123 (4) of the Representation of the People Act The petitioner’s 
■case was that the pamphlet Exhibit 10 contamed statements in relation to hts personal 
^aracter reasonably calculated to prejudice the prospects of his election, that 
these statements were false and the appellant either believed them to be false or 
•did not believe them to be true and tl^t this vvas published by Bnj Mohan himself 
•and adsQ by other persons with his consent To prove sudi publication the peti 
tioner rdi^ strongly on the testimony of some witnesses who spoke of the distn* 
iiution of such pamphlets in Baxars and other places m the constituency and even 
Toore strongly on the evidence to the effect that the order for printing these pamph- 
lets was given to the press by Brij Mohan^s agent, Ranwshwar Prasad Singhr 
that Brij Mohan paid for it and that the snanuscript itself was m Brij Mohan s 
own handwriting The oral testimony about the distribution of the pamphleQ 
U of very little value We have examined the evidence of each of these witnesses 
and find that the comment of the Election Tnbvinsl that they have given the Storv 
m a parrot-hke manner is justified They arc all partisan witnesses and coulo 
■easily be induced to give such evidence falsely The Section Tribunal foimd then 
tunworthy of credit It does not also seem that the High Court was prepared to 
Tcly on this evidence by itself The High Comt was, however, convinced liom the 
evidence of the propn^r of the press who gave evidence as Court l^^tncss No 2 
that this pamphlet was pimted under Brij Mohan’s orders and was paid for ^ bun, 
and only in view of this conclusion it considered the evidence of the witnesses 
examin ed on behalf of the petitioner respondent to be fairly strong ” 


There can be no doubt that this pamphlet Exhibit lo was printed at the Gokul 
Press, Aurangabad, Gaya Sheonandan Prasad is the proprietor of this press 
aiTii it'ss tts propsvotor ar Jeirrttary, rgdi, when this pamphlet was printed A’c 
has produced the order book of the press and indicated the Entry No 62 in that 
hook as the entry m respect of the printing of this pamphlet at his press He also 
produced the manuscript from which the pamphlet vvas pnnted It is interesting 
to notice ^at this witness did not appear before the Tribunal on 27th August 1962 
**'*pite of the service of two summons on him to appear on that date It was 
Svhm a notice was served on him to show cause why he should not be prosecuted 
Under section 174 of the Indian Penal Code that he appeared before the Tribunal 
That was on gist Ai^ust, 1962 Then on 3rd September, 196a he showed cause 
agamt hu prosecution Thereafter on 4lh September, t962,he produced the order 
A document said to be the manuscript for the pamphlet 

^ Entry No 62 m toe order book now stands, it purpin-ts to show that this pamph- 
let wth toe words Bagula Neta 5 e Hoshiar ’ was printed there For, under toe 
wor^ indicating the phee of residence of toe person who gave this order these 
words Bagula Sc Hotoiar ’ appear They are however in different mk 
trom the rest of tte handwriting in that eatry and are clearly an interpolation 
Sheonandan hunsclf admits that he uiserted these words before filing toe book 
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before the Tribunal citHcr on 3rd September,. 1962, or oh 4th September, 1962. He 
further made a significant admission in these. words : . . 

“ Because of the request of Naulah Singh I niade thh insertion in the Register wmc time on the _ 
3rd or. 4th of September so that the meinhw may easily understand the order in the Register by„which 

fhesaidparody was ordered to be printed.” ; ■ • , ' i . - ' ‘C . ' _ . 

Haulakh is admittedly one of these who worked for the respondent during 
the election. It is not possible to accept a witness who has admittedly made a 
false docinnent in the manner as a witness of truth. The fact that he confessed 

having made the interpolation does not improve his credibility. - 

It is also worth noticing that this Entry Noi 62 mentions' three, kinds of things 
as printed (i) 1,000 copies of poster ; (2) 2,000 copies of -notice and (3) 2,000 
copies of ballot papers. The pamphlet Exhibit 10 is clearly not included in the 
terms “ poster it is certainly not a ballot paper ; and it will hardly be right to 
call it a notice. 


On a consideration of all the circumstances we are of opinion that no reliance 
can be placed on his testimony and no conclusion can be based on his evidence as 
regards the printing of this pamphlet under orders from the appellant. 

Naulakh who is another witness who has tried by his evidence to connect Brij 
Mohan with the printing of this pamphlet, is equally untrustworthy. He stated 
that during the first week of February, 1962 when he went to Gokul Press Auranga-’ 
had he found Rameshwar Prasad Singh there and saw in Rameshwar Prasad’s hand 
a manuscript s imil ar to this pamphlet and that in his presence Rameshwar Prasad 
placed orders for printing this parody in the press . He says that he read the manu- 
script and thus understood that it was directed against Priya Brat Babu. He. could 
not however remember for what purpose he visited Gokul Press on that day. This,' 
one has to remember is the witness at whose request Shconandan, the Proprietor 
■of the Gokul Press made the interpolation in the order book. No reliance can be 
placed ori'the evidence of such a witness. 

It is interesting to notice that though some document was produced in Coxurt 
by Shconandan ^ the manuscript from which the pamphlet had been printed and it 
ivas the petitioner’s case that this document was in Brij Mohan’s orvn handwTiting 
no_ attempt was made to prove the identity of the witer by examining a hand- 
"writing expert or otherwise. , 


P. N. Singh (P. W. 60) who claims to have seen the manuscript of Exliibit 10 
in the Gokul Press in January, 1962, and states that this manxiscript was in Brij 
Mohan!s own hand-xvriting was not even recalled to identify the writing of the do- 
•cument that was produced by Shconandan as the manuscript, as Briji Mohan’s. . 

On a consideration of the entire evidence we are of opinion that the petitioner- 
respondent has not been able to prove the publication of this pamphlet Exlrijjit 10 
■by the appellant or his agent or by any other person with the consent of the appellant 
his election agent. We therefore accept as correct the conclusion of the Election 
Tribunal that the commission of any corrupt practice by die appellant under section 
^^3 (4) of the Representation of the People Act has not been proved and that the 
'Contrary view taken by the High Court is ■wrong. 

• In view of our conclusion on the question ofpublication we have not thought it 
nectary to p:amine whether the other ingredients of a corrupt practice imder 

section, 123 (4) were established. 

M neither of the two grounds on which the High Court based its conclusion 
■can be sustained, the High Court’s .order allowing, the Election Petition must be 


- Accordingly, ive allow the, appeal,. set aside the order of the High Court and 
restore the order of the Election Tribunal dismissing the .election petition. The an- 

peUant will get his costs Jrom respondent' No. I throughout. • 


X.S. 


S c J — 84 


Appeal allowed. 
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THE SUPREME COURT OF INDIA 


(Original Jurisdiction ) 

Present — P B Gajendraoadkar, Chuf Jastiee, K N Wanchoo, K C Das 
Gupta, J C Shah and N Rajaoopala Ayyanoar, JJ 
R L Arora .. Peltliom* 

0 

The State of Uttar Pradesh and others . . Respondents 

Patel Mangalbhai and others and Katra District Co-operatne 

Milk Producers* Union Ltd Interveners 

Lend Acquutiton Act (/fl/!89i) j«lion 40 (1) («a) {uuttUd by Act XXXI of 1962) — Scope md valtdiiy 
—Seelien 7 of the Amendtng Ael—Veduhty—Qualihilian of Jndta (1950), ArtuUi 14 19 (1) atd 31 (2)-- 
If eontraoened 

It IS well settled that if certain provis ons oflaw constnied m one way will be consistent with the 
Constitution andifanolhcrinterpretation would rendcrthcmunconstitutional the Court would lean 
in fci\'our of the former construction 

Clause (<m) inserted in section 40 (1) of the Land Acquisition Act by Act X30CI of 1962 does not 
permit acquisition of land for construction ofsome building or work for a company engaged or to b* 
engagrf in an mdustry or work wh eh is fora public purpose unless the building or work for which the 
land IS acquired also subserves the public purpose of the industry or work in which the company B 
engaged This is the better construction of clause (m) taking into account the setting in which it 
appears and the circumstances in wbch it came to be enacted and the words used therein If this B 
the true construction of clause (an) it cannot be said to contravene Article 31 (2) for the public purpose 
required therein a present where land is required for the construction of a building or work wh ch 
must subserve the public purpose of the todusiry or work is which a company is engaged 
or u about to be enraged rior can it be said that the provision is hit by Article 19(1) (/)wlt 
wouldbeareasonablerestnctioaonthenghttoholdproperiy The amendmeBti to section 41 ofthe 
Act are only consequentul to the insertion of clause (ce} to section 40 (1) The provis ons are vald 
and constitutional 


Section 7 of the Amending Act only provides that where the purpose of the acquisition does not 
fall under clause (e) or clause (i) of section 40(1) it shall be deemed to fall under clause (ac) and to 
bejudgedm accordance there with Ifinlaetihepurposeof any acquisition made before 20thjuly 
1962, u such as does not fill within clause (otO the deeming provision would b* ofno avail The attack 
ensection? oftheAmendingAct under Article 14 as well as Article 3] (2) must fail, for in neiher 
case can acquisition be valid whether made before 20ib July 1962, or thereafter unles the cond t od$ 
of clause (ca) are satisGed 


A distinction w the matter of acquuitiOQ of land between public companies and rovemm-ct 
compaji esontheoQChandandpnvateindividiialsand private companies on the othT u jiiitifi*d 
considenug the object behind clause {aa) as miroduced in the Act 

There being a definite publ c purpose behind the acquisition in the present case the acquisition 
would be justified under the Act irrespective of the intention of the previous owner of the land to use it 
for some other public puipose 


Per Rejagopede Ayy^gar J —The only >vay to read clause (ad) is to relate the words ‘ public pur 
pose to the nature of the industry earned on by Ih- company and by no rule of construction w ih of 
without eitrinsc aids or wthrefemice to the context nottos^eak of rulesof grammar cantherefe- 
rence to publ c pui^se b- related to the building or workfor which the acquis t ion a perm tted to b* 
made In clause (aj) there is no purpose indicated at al^except that it is needed for a company 
which lalb withm aparticular categorj Clause (no) is unconst tutional as violative of Article 31 {2)* 
Pcution under Article 32 of the Coiutitulion of India for enforcement of 
Fundamental Rights ^ 

c B Agantda, Senior Advocate, (Mr Atoteil Ul, Advocate, with him), for 
Petitioner 


No ‘^““'“‘'’^“‘“'■•''■'’''"“‘“'^'^^^“'■AdvocaM.withhim), for Respondent 

r» S a?' AHomey-Gcnerat fw India and A^ ^ Bmdra, Senior Advocate, 

{R H Dhebar, Advocate, tnth them), for Rrapondent No 2 

Af C Senior Advocate, (Af S Dnxndra Swmp and 1 P Cajal, Advo 

cates, wth him), for Respondent No 3 1 > 


-•Petition No 137 of 1962 


I4th Februarj 1964 
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I. M. Nanavali, Advocate, ' and 0 . C. ■ Mathura J. B. Dadachanjv and Raoinder 
J^arain, Advocates of Mfs. J: B. Dadachanji fif Co., for. Intervener. Kfo. ' i . . . 

Rajani Patel sad i. Shroff, Advocates, £ot lntepfea^ 2 Plo.^ 2 . • ; 

^ . liie Court delivered the foUov/ing Judginents ' ■ 

Wanchoo, J. {on behalf of the majority) -The petition under Article 32 of the 
Constitution is a sequel to the judgment of this Court in R. L. Arora v. State of U.P.K, 
The Petitioner is the owner of certain lands in village Nauraiya Khera, in the dis- 
trict of Kanpur, He got information in. May, 1956 tliat steps were being taken to 
acqmre nine acres of his land for an industrialist in Kanpur. He therefore, \yTOte 
to the Collector of Kanpur in that connection. On 25th June,' 1956, however, a 
notification was issued under section 4 of the . Lmd Acquisition Act r of 1894 
(hereinafter, called the Act), stating that the land in dispute was required for a com- 
pany for the construction, of textile machinery parts factory by Lakshmi Ratan Engi- 
neering Works Limited, Kanpur. This order was followed on 5th July, 1956, 
by a notification under sectioii 6 of the Act, which was in similar terms. This 
notification also provided for the Collector to take possession of any waste or arable 
land forming part of the land in the Schedule to the notification immediately under 
the powers conferred by section 17 (i) of the Act. On 31st July, 1956, the Collector 
took possession of the land and handed it over to the company along with some cons- 
tructions standing on it. In the meantime, the petitioner filed a rvrit petition in 
the High Court on 31st July, 1956, praying that the notification under section 6 of 
5th July, 1956, be quashed and also applied for interim stay. As however possession 
had already been taken on 31st July, 1956, the application for interim stay became 
infructuous. One of the main grounds in support of the writ petition of 31st July, 
1956, was that sections 38 to 42 of the Act had not been complied with. Thereafter 
steps were taken by the State Government to- comply wth the provisions of sections 
38 to 42 of the Act and an agreement was entered into between the Government 
and the company in August 1956 and was published in the Government Gazette 
on iith August, 1956. This was done without making any enquiry either under 
section 5-A or section 40 of the Act. Therefore on ■14th ^ptember, 1956, an inquiry 
was ordered by the Government under section 40. The enquiry was accordingly 
made and the enquiry officer submitted a report on 3rd October, 1956. This 
nns followed by a fresh agreement between the Government and the company on 
6th- December, 1956. On 7th December, 1956 a fresh notification was issued 
under section 6 of the Act after the formalties provided under sections 38 to 42 had 
been complied with. Thereafter a fresh notice was issued under section g of 
the Act and it appears that possession was formally taken again after 2nd January, 
^957- 

A fresh writ petition was filed by the petitioner before the High'Court on 29th 
January, 1957, in view of the fresh action taken by the State Government and the 
main ground taken in this petition, was that the notification was invalid as it was 
not in compliance with section 40 (i) {b) of the Act read with the fifth clause, of 
the matters to be provided in the agreement ‘under section 41. The petitioner 
failed in the High Court. Thereafter he came by Special -Leave to this Court. This 
Court decided on a construction of section 40 (i) {b) read with the fifth clause of 
the matters to be provided in the agreement under section 41 that these provisions 
had to be rrad together arid required that the work shotxld be directly useful to 
the public and that the agreement should contain a term as to how the public 
will have the right to rise the work directly; ■ The provision as to access to land or 
works for those having business with the -company or the fact' that the product 
would be u'eful to public, was- not considered sufficient to bring the acquisition 
for a company within the .meaniilg of the. relevant words in sections 40 arid 41. 
The . appeal therefore was. allowed on ist December, ig6i,and the last notification 
under section .6 w'as quashed. -see R.L. Arora!s case^. " ' \ 
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On 20th July, 1962, the Land Acquisition (Amendment) Ordinance 1962 
(HI of 1962) was promulgated by the Piesident of India By that Ordinance, 
sections 40 and 41 of the Act were amended and certain acquisitions of land paade 
before the date of the Ordinance were validated notwithstanding any judgment, 
decree or order of any Court The Ordinance v.’as replaced by the Land Acquisi 
tion (Amendment) Act, XXXI of 1962, (hereinafter rcfcired to as the Amend 
ment Act), which was made retrospective from 20th Jiily, 1962, the date on which 
the Ordinance was promulgate This Act made certain amendments in sections 
40 and 41 of the Act and validated certain acquisitions The present petition 
challenges the validity oflhc amendments to sections 40 Bnd4t> ^nd also the validity 
of section 7 of the Amendment Act by which certain acquisitions made before 20th 
July 1962, were validated It is therefore nc^ssaiy to read the amendments made 
m sections 40 and 41 of the Act as well as section 7 of the Amendment Act In 
section 40 (i) of the Act a new clause was inserted m these terms — 

(od) that nich acquu tion u needed for the construction of some building or work for a com 
pany which is engaged or is lakinj, setps for engaging nself many industry or work which » fora 
publ c purpose 

Section 41 was amended to read as below — 

41 Ifthe appropriate Oovemmenl IS satisfied afier considering the report ifany oftheCollec- 
tor under sect on 5-A tub-section (2) or on the report of the officer making an inau ry under sect on 
40thatthepropo^acauis t on is for any ofihe purposes referred tom clause (a) or clause (<u)pr clause 
U) of sub^t on (1) of sect ion 40 it shall reijure the company to enter mtoan agreement with the 
approprule Government providing to the sathfaciion of the appropriate Covemment for the follow 
mg matten namely 

( 1 ) ••• ••• ••• 

( 2 ) ••• ••• 

(3) ••• ••• 

( 4 ) ••• ••• ••• 

(4 A) Where the acquBit onisforlheconstnicl onof any building of work foracompanywhch 
IS engaged or is taking steps for engag ng itself in any {odustry or work which is for a publ e purpo» 
the tune within which and the cond c ons on whch the bu Idmg -or work shall be constructed « 
executed and 

(5) ••• aas ••• 

Section 7 of the Amendment Act, whicdi validated certain acquisitions reads as 
follow- — 


Notwithstanding any judgment decree or order of any Court every acquis lion of land for a 
rompany ma^or pi^rt ng to have hem made under Part Vll of the principal Act before the 20th 
ofjuly 1^2 *hall m so far m aequo I on o not for any of tbepurpow ment oned m clause 
(a) orclaiisc(4)ofsub«ctw(l)ofse<tTO40ofibet»rincipalAct be to have been made for 
the puiposc ment oned m clause (aa) of the sa d sub-section , and accordingly every such acquis non 

and any proceeding order agreetnentoractjonincoiincctionwithtuchacquisucmthaUbe andshiH 

be deemed to have been as valid u if the provo ons ofsect.ons 40rnd 41 of the principal Act 

as amended by this Act were uiforceataJImatenaltuneswbeniucb acquiS t on was made or orocecd 

mg was held or order was made or agreement was entered into or a^on was taken 


Besides these amendments which eequire cons.deration m the present petition 
sections 44 A, and 44 E were aim mserted m the Act providing rofrestneSon on 
tramrer etc, (section 44 A) and making certam provisions frahiddmg acquisition 
onand&ra private company other than a government company (stStion 44-B) 
It IS however not necessary to set out the terms of these new sections 

The present petmon challimges the vrfidity of the amendments to sections 40 
and 41 ofthe Act and also of section 7 of the Amendment Act, and the challenge o 
nuide m this way It is suhrmtted that the amendments made to sections 40 and 41 

Co) and Article 19 (0 (flof 
the Constitution The argument is that on a eonsttuition ofthe ameidment to 
section 40 by which clause (co) has been mtroduced therem. tt is provided that aU 
acquisitions made for a company for ctnurtruction of some buUdmg or work are 
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permissible even though the building, or work for the construction of which the 
acquisition is made inay not he for a , public purpose, as the new clause {aa) merely 
requires that- the company which is applying for acquisition is engaged or is taking 
steps for engaging itself in any iiidus^ or work, which is for a public purpose. 
It is urged that all that this clause requires is that the company for which the acqui- 
sition is being made should be engaged in any industry or work which is for a public 
purpose and in that case it. can acquire land .-under this clause even though the 
particular building or work for the construction of which land is acquired may not 
be for a public purpose. Therefore the new clause {aa) which permits such acquisi- 
tion contravenes Article. 31 (2) which lays dosvn that no property shall be compul- 
sorily acquired save for a public purpose and also Article 19 (i) (jf) as such acquisi- 
tion woidd amount . to an xmreasonable restriction .on the fundamental right to 
hold property. 

The validity of section-y of the Amendment Act is attacked on the ground that it 
contravenes .^icle 31 (q) and Article 14 of the Constitution inasmuch as it make^ 
acquisition for a company before 20th July, 1962, as being for a public purpose 
even though it naay not, be so in fact and thus raises an irrebuttable presumption 
of public purpose by fiction of law and so' contravenes Article 31 (2) which requires 
that there must be an -actual public purpose before land can be compulsorily ac- 
quired. Arid it also contravenes Article 14 inasmuch as it makes a discrimination 
in the naatter of acquisitions for a company before 20th .July, 1962, and after 20th 
July, 1962, insofar as the former acquisitions are validated" on the basis of their being 
deemed to be for a public purpose while the latter acquisitions are not so deemed 
and have to satisfy the test of public purpose. 

Besides the attack as to the vires of these provisions in the Amendment .Act, it 
is urged that the rights of the petitioner caiihot be affected by the validating provision 
in the Amendment Act . as section 7 of the Amendment Act does not reopen decided 
cases and does not revive notifications or acquisitions struck down by Courts. Lastly, 
it is urged that the acquisition in the present case cannot be said to be for a public 
purpose inasmuch as (firstly) the agreement beUveen the company and the Govern- 
ment does not regulate, or control the products of the company in the interest of 
the public ; mid (secondly) the petitioner’s land which was intended to be used 
for one public purpose is being taken away for another such purpose. We shall 
deal with these contentions seriatim. 

The first question that falls for consideration is the construction of clause {aa) 
ofsub-section (i) of section 40 of the Act. The amendments to section 41 are conse- 
quential and will stand or fall with clause {aa) inserted in section 40 (i). It is 
contended on behalf of the petitioner that on a literal construction of this clause 
(ivhich, it is-iuged, is the only possible construction) it requires that the company 
which is acquiring the land should be engaged or should be taking steps for engaging 
^hy industry or work, which is for a public purpose. If a company satisfies 
that requirement it can acquire land for the construction of some building or -work, 
ercn though that building or work may not itself subserve such public purpose. 
Therefore, the argument runs that clause {aa) permits compulsory acquisition of 
mnd for a piupose other than a public purpose and is hit by Article 31 (2) of the 
Constitution, whereundev land can be compulsorily acquired only for a public pur- 
pose. It ^may be conceded that on a literal construction the adjectival clause, 
namely, “ which is engaged or is taking steps for engaging itself in any industry 
or work which is for a public purpose ”, qualifies the word “ company ” and not 
me tvwds “ building or work ” for the construction of which the land is needed. 
So prima fade it can be argued with some force that all that clause {aa) requires is 
that the compmy for which land is being acquired should be engaged or about 
to be engaged in any industry or work which is for a public purpose and it is not 
required that the building or work, for the construction of which land is acquired 
should , be for such public purp,o<s_e. ,,,, „ _ 

• • In approaching the question of construction of this clause, it cannot be fo^otten 
that the amendment whs made in consequence of the decision of this Court in R-L. 
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ATOTa's case'^, and the intention of Parliament v’as to fill the lacuna, which, according 
to that decision, existed in the Act m the matter of acquisiUons for a company , 
nor can It be forgotten that Parliament when it enacted the Amendment Act was 
aware of Article 31 (2) of the Constitution which provides that land can only be 
acquired compulsorily for a public purpose and not otherwise It could not 
therefore be the intention of Parliament to make a provision which tvould be m 
contravention of Articl-' 31 (2), though it may be admitted that if the language 
used IS capable of only one construction and fails to carry out the intention ofParlia 
ment when making the amendment, the amendment may have to be struck doivn 
if It contravenes a constitutional provision Further, a literal interpretation is 
not alivays the only interpretation of a provision m a statute and the Court has to 
look at the setting in which the words are used and the circumstances in svhich the 
lasv came to be passed to decide whether there is something implicit behind the 
words actually used svhich svould control the literal meaning of the words used in a 
provision of the statute It is permissible to control the wide langut^e used m a 
statute if that is possible by the setting in which the words are used and the intention 
of the law making body which may be apparent from the circumstances m which 
the particular provision came to be made Therefore, a literal and mechanical 
interpretation is not the only interpretation which Courts arc bound to give to the 
words of a statute , and it may be possible to control the wide language in which a 
provision is made by taking mto account what is implicit m it in vicsv of the setting 
m which the provision appears and the circumstances m which it might have been 
enacted We may m this connection refer to a decision of this Court in The Mysore 
StaU EUctnaty Board v The Bangalore Woollen, Cotton and ^ilk Mills Ltd •,whcrethe w dc 
words used in section 76 (1) of the Electncity (Supply) Act of 1948 fell for mterpre 
tation, and this Court held that even though the words used were of wide amplitude, 
It was implicit m the sub-section that the question arising thereunder was one which 
arose under the Electricity (Supply) Act Therefore, we have to see whether the 
provision m clause (aa) bwrs another construction also the setting in which it ap- 
pears and in the arcumstances m which it was put on the statute book and al» 
m view of the language used in the clause The circumstances in which the amend 
ment came to be made have already been mentioned by us and the mtention of 
P^l^ment clearly was to fill up the lacuna m the Act which became evident on 
the decision of this Courtm RX Arorefsease^ Parliament must also be ivell aware 
of the provisions of Article 3 1 (2) which lays down that compulsory acquisition of 
property can tmly be made for a public purpose Clause (aa) was inserted bet- 
sveen daiw (a) and clause (h) of section 40 (i) Section 40 (i) as it stood before 

the amendmmt prohibited consent being given to acquisition of land by a com 
pany ^ acquisition was for one of the two reasons mentioned m clauses 

(a) and Inose two clauses cleariyshowed that acquisition for a company was 
lor a public purpose and such acquisition could not be made for any purpose other 
than public purpose Bct>veen the existing clause (a) and clause (i) of^tion 40 (i), 
w find ^^e (w) being inserted We also find that clause (aa) specifically uses 
the words public purpsosc ” and indicates that the company for which land u 
required should be engaged or about to be engaged in some industry or ork of a 
■public purp^ It ivas only for such a company that land was to be acquired com 

pulsorily and the acquisition was for the construction of some building or work 
lor such a company, te, a company engaged or about to be engag^ in seme m- 
® public purpose In this settmg it scc^ to us reason 
MIC to hold that the intention of Parliament could only have been that land should 
te acquir^ for such buildmg or work for a company as would subserve the public 
puiT^e of the company , it could not have been intended, considering the setting 
m which clause (m) was introduced, that land could be acquired for a building or 
sub^c the public purpose of thc^ company In the cir 
cumstances it seems to us clear that the literal construction of the cLuse based on 
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-Tules of grammar is not the only construction of it and it is in cur opinion legitimate 
rto hold that the public purpose of the industry of the company,’ 'svhich is imper^ive 
.under the clause, also attaches to the building or work ^he construction of which 
Jand is to be acquired. Further acquisition is for the construction of some building 
•or work for a company and the nature of that company is that it is engaged or is 
•taking steps for engaging itself in any industry or work which is for a public purpose. 
-When therefore the building, or work is for such a company it seems to us that it is 
jeasonable to hold that the nature of the building or work to be constructed takes 
•colour from the nature of the company for which it is to be constructed. We are 
therefore of opinion that the literal and mechanical construction for which the 
petitioner contends is neither the only nor the true construction of clause {aa) and 
that when clause {aa) provides for acquisition of land needed for construction of 
■some building or work it implicitly intends that* the building or work •ivhich is to 
be constructed must be such as to subserve the public purpose of the industry or 
•work in which the company is engaged or is about to be engaged. In short, the 
words “ building or work ” used in clause’ (tfa) take their colour from the adjectival 
clause which governs the company for which the building or work is being construct- 
•ed and acquisition under this clause can only be made where the company is engaged 
or is taking steps to engage itself in any industry or work which is for a public purpose, 
.and the building or work which the company is intending to construct is of the saine 
.nature, namely, that it is a building or work which is meant to subserve the public 
purpose of the industry or work for which it is being constructed. It is only in 
these cases where the company is engaged in an industry or work of that kind and 
where the building or work is also constructed for.a purpose of that kind, which is a 
public purpose, that acquisition can be made under clause (ufl). As we read the 
clause we are of opinion that the public purpose of.thc company for which acquisir 
tion js to be made cannot be divorced from the purpose of the building or work 
.and it is not open for such a company to acquire land under clause {aa) for a build- 
ing or work which will not subserve the public purpose of the company. We are 
. therefore of opinion that in the setting in which clause {aa) appears and in the cir- 
•cumstances in which it came to he enacted, a literal and mechanical construction 
^or which the petitioner coirtends is not the only construction of this clause and that 
there is another construction which in our opinion is a better construction, and which 
is that the public pmpose of the company is also implicit in the purpose of the build- 
^ing or work which is to be coiiStructed for the company and it is only for such 
work or building which subserves the public purpose of the company that acquisition 
under clause [aa) can be made. Thus there are two possible constructions of this 
clause, one a mere mechanical and literal construction based on rules of granunar 
.and the other which emerges from the setting in which the clause appears and the 
'Circumstances -in which it came to be enacted and also from the words used therein, 
namely, acquisition being for a company which . has a public purpose behind it, 
•and therefore the building or work which is to be constructed and for which land is 
required must also have the same public purpose behind it, that animates the com- 
pany making the construction. We are therefore clearly of opinion that two cons- 
of this clause of which the second construction which is other 
• han- literal is the better' one. It is well settled that if certain provisions of law 
-construed in one way will be consistent with the Constitution, and if another inter- 
prem ion would render them unconstitutional, the Court would lean in favour 
■of the former comtniction : (see Kedar Math Singh v. Slate cf Bihar) i. We are there- 
ore ot opinion that clause {ad) does not permit acquisition of land for construction 
■o some Dui ding or work for a company engaged or to be engaged in an industry 
u ^ a public purpose -unless -the building or work for which the 

. IS. acquired also subserves the public purpose of the industry or work in which 
engaged. - This is in pur opinion the better construction of clause 
\aa) a ing into account the setting in which it appears and the circumstances in 


Vr (S (Crl.) ..25 
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which it came to be enacted and the words used therem If that is the true cons- 
truction of clause {aa) it cannot be s< id to contravene Article 31 {3) for the public 
purpose required therein is present where land is required far the construction of a 
building or work which must subscivc the public purpose of the industry or work 
m which a company is engaged or is about to be engaged Nor can it be said that 
the provision is hit by Article 19 (i) (/), for itwould in our opmion be a reasonable 
restriction on the right to hold property We hold therefore that the clause so inter- 
preted is not unconstitutional We have already said that the amendments m 
section 41 arc only consequential to the insertion of clause (aa) in section 40 (i) 
and vkould therefore be equally valid and constitutional 

^Vc noiv come to the constitutionality of section ? of the Amendment Act 
irhich is attacked on the ground that it contravenes Article 31 (2) and Article 14 of 
the Constitution Let us therefore see what exactly section 7 v^idates and under 
what conditions It first provides that the acquisition to be validated must have 
been m^e before aolh July, 1962 Secondly it provides ivhcre such acquisition 
IS not for any of the purposes mentioned in clause (a) or clause (6) of section 40 (0 
of the Act, It shall be deemed to be for the purpose ment oned in clause (aa) intro- 
duced by the Amendment Act Thirdly it provides that every such acquisition 
shall be, and shall be deemed ahvays to have been as valid as if the provisions of 
sections 40 and 41 of the Act, as amended by the Amendment Act, were in force 
at all material times when such acquisition was made or proceeding sva» held or 
order was made or agreement was entered mto or action was taken Lastly, it 
provides that such acquisition shall be valid notwithstanding any judgment, decree 
or order of any Court Therefore before section 7 can validate an acquisition 
made before aoth July, 1962, it must ^t be sluiwn that th^ acquisition is complete 
and the land acquir^ has vested m Government This means that the land ac- 
quired has vested in Government either under section i6or section 17 Ct) of the Act. 
ThtB section 7 of the Amendment Act validates such acquisitions m svhich property 
has vested absolutely in Go\cmment cither under section 16 or section 17 (t) 
Secondly section 7 of the Amendment Act provides that where acquisition ha»b^ 
ZMde for a company before 20th July, 1962 or purported to have been made under 
t^use (a) or clause (6) of section 40 (1) and those clauses do not apply in view of 
the interpretation put thereon m JlZ Arvra’f cate"^, it shall be deemed that the 
acquisition vi-as for the purpose mentioned in clause (oa) as inserted m section 40 
(1) of the Act by the Amendment Act Thirdly section 7 of the Amendment Act 
provides that every such acquisition and any proce^ing, order, agreement or 
action in connection with sudb acquisition sh^ be, and shall deemed always 
to have been, as valid as if the provisions of sections 40 and 41 of the Act as amende 
by the Amendment Act were m force at all material times when any action ivas 
taken for such acquisition Finally, this validity is given to such acquisitions and 
to all actions taken m connection therewith notwithstanding any judgment, decree 
or order of any Court 


Thii 15 what section 7 of the Amendment Act provides The attack in it on 
the basis of Article 31 (a) is that it makes an irrebuttable presumption that the 
\£c^mition was for a public purpose, though it may not be actually so and therefore 
lontitjy^es Articfo gi (aj maSimuch as the result of this irrebutfable presumption, 
apqtmition which may ^ot have been for a public purpose, is validated 
do noVmmk that literc is any f^ce m this contention m view of the interpretation 
Wcjhav« claue (aa) mwoduoed m section 40 (i) The firrt fiction m 


toc^n 7 is it shall presu^tied that acquisitions ^forc 20th July, 19®*» 
ilthfcy do not *aU within ordausr- nf 1^e‘n1^n■n An /tl hr deemed. 


to fall within cl^e (aa) Ti^j that buildmg or work for which acquisition 

Was made was required for a p j,2 jc purpoee of the kind indicated in clause (aa)- 


.h (l962)Sapp 2SQ.K^*9 0953) I SC f 
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It does not however follow from this that if the purpose was not of the Kmd indicated, 
in clause (da) it tvill still be presumed that the acquisition was for the purpose men- 
tioned in clause (aa). All that the first deeming provision lays down is that where- 
the public purpose docs not come within clause (a) or clause (i) it should be deemed 
to come within clause (aa), provided it is of a kind which can come within this 
clause. The intention behind this deeming provision clearly is to make the purpose: 
of an acquisition made before 20th July, 1962 which docs not fall within clause 

(a) or clause (b) of section 40 (i) to be judged in accordance with the provisions, 
contained in clause (aa). On a reasonable interpretation, this deeming, provision, 
therefoi'c only provides that where the purpose does not fall within clauses (a) an(L 

(b) , it shall be deemed to fall xmder clause (aa) and to be judged in accordance 
therewith. If in fact the purpose of any acquisition made before 20th Jidy, 1962, 
is such as does not fall ^vithin clause (aa), the deeming provision would be of no- 
avail. Thus the first of the two fictions introduced by section 7 of the Amendment 
Act merely lays down that where a notification under section 6 of the Act cannot 
be justified \mder clause (a) and clause (b) of section 40 (i), it will be. judged in 
accordance with the provision contained in clause (aa) and if it satisfies those pro- 
visions, the acquisition will be deemed for the purpose of that clause, as if that, 
clause existed at the relevant time, though in actum fact it did not. The first fic- 
tion therefore in our opinion goes no further than this and does not provide that 
even though the purpose of acquisition does nOt fall within clause (aa), it will still 
be deemed to be a public piuqjose. In this view of the matter, we are of opinion, 
that the attack on section 7 on the basis of Article 31 (2) must fail. 

Next it is urged that section 7 of the Amendment Act is hit by Article 14 inas 
much as it discriminates between acquisition for a company before 20th July, 1962 
and after that date. We do not think that there is any force in this contention either,. 
In the view rve have taken of the meaning of clause (aa) and the meaning of the 
first fiction introduced in section 7 of the Amendment Act, all that the second fiction 
in section 7 of the Amendment Act says is that when the first fiction is satisfied the 
second fiction will come into force and every such acquisition and any proceeding,, 
order, agreement or action in connection ■with such acquisition shall be, and shall 
be deemed always to have been, as valid as if the provisions of sections 40 and 41 
of the Act, as amended by the Amendment Act, were in force at all material times. 
In effect therefore section 7 provides that even though acquisitions made before 
2oth July, 1962 do not satisfy the conditions of clause (a) and clquse (b) of section 
40 (i), they 'wilTbe valid if they satisfy the conditions of clause (aa) as introduced 
by the Amendment Act, as if that clause was in existence when the acquisition was 
made before 20th July, 1962. In this view we are of opinion that there is no dis- 
crimination in the matter of acquisition for a company before 26th July, 1962 
and after that date because in either case the conditions of clause (aa) have to be 
actually satisfied whether the acquisition was before 20th July, 1962 or thereafter,. 
^ the validation by section 7 of the Amendment Act is only of such acquisitions, 
before 20th July, 1962 which actually satisfy the provisions in clause (aa). 

_We may in this connection refer to the words “• as valid as if” appearing in 
section 7 of the Amendment Act, because they are in our opinion the key words 
for the purpose of interpreting the extent of the validity conferred on acquisitions 
before 20th July, 1962. What the secoiid- fiction provides is that an acquisition 
nmde before that date shall be as valid as if the provisions of sections 40 and 41 
of the Act 3 s amended by the Amendment Act were in force at all material times. 
The force of the words “ as valid as if ’’ clearly is that the validity of acquisitions 
made before 20th July, 1962 has to be judged on the basis that clause (aa) was in 
force at the material time and in accordance therewith. The -validity therefore 
IS not absolute ; it is conditioned by the fact that it will be. as. valid as if clause (aa) 
was m force ; so that if it could not be valid. even . if clause (aa) was. in force and 
could not justified under the terms of thatxla'use, the validity conferred by 
section 7 of the Amendment Act 'will not attach to it.- -This' in our opinion is the 
orcc 01 thc-U’ords “ as valid as if” and the validity it has conferred is not absolute' 
s c J— 85 



THE SUPmiE COURT JOURNAU 


[1964 


<60 


a? contended on behalf of the petitioner and iwU not apply to those acquaiuoTa 
\\hich would not be valid if they could not be justified on the. basis of clause (aa) 
assuming it to be m force at the material tune In this view the attack under 
Article 14 as well as Artide 31 (a) faib, for in neither ease can acquisition be valid 
whether before 20th July, 1962 or thereafter, unless the conditions of clause 
(aa) are satisfied 

Isext it u urged that c\-en if section ^ is tntra tires, it does not reopen decided 
eases and docs not revive notifications and acquisitions actually struck down by 
Courts We sec no force m this contention Section 7 opens with the words 
notwithstanding any judgment, decree or order of any Court ” and the validity 
conferred by 11 on acquuitions made before aoth July, 1962 is thus notwithstanding 
any judgment, decree or order of any Coiut These arc the usual words to l< 
found m validating legislation where the mtention u to validate some action which 
would otherwise be invalid and which may have been declared invalid by any 
Court The purpose of such words m a validating legislation is to declare valid 
what has been held invalid by Courts and once the Legislature declares such action 
valid ^1 steps taken m cormection therewith arc validated to the extent of validation 
The result of the validation is that notifications or other steps taken which may 
otherwise have been invalid become valid Further an acqumtion also even though 
It may have been struck down by a Court would be validated if it has been made 
in the sense that property m the land to be acquired has vested m Government 
either under section f6 or section 17 (i) of the Act It is not in dispute m tins 
■ease that the property has vested in Government under section 17 (1) of the Act 
It is also not in dispute that the purpose of the company was a public purpose, 
gamely, manufacture of textile machinery parts and that the acquisition svas abo 
for the construction of works for that purpose In the circumstances we fail to 
eee how it can be said that the rights of the petitioner have not been affected at 
all by the validating provision m section 7 of the Act The contention under this 
head also fads 


Then it is urged that the acquisition m the present case carmot he said to 
be for a public purpose inasmuch as the agreement between the company and the 
Covemment does not regulate or control the products of the company in the interest 
of the public We have not been able to understand exactly what is meant by 
this As Vie have already said, it is not m dispute that the purpose of the company 
ts a public purpose, namely, production of textile machinery parts and the land 
3s acquired for eonstniction of works for that purpose The agreement shows that 
the huid is required for the construction of a work, namely, a factory for the manu 
iacfurc of textile machinery and parts and that such work is likely to prove useful 
to the public One term of the agreement is that the company, its successors and 
assignees will use the said land for the aforesaid purpose and for no other purpcee 
■without the previous sanction ui writmg of the State Government Another term 
^ov ides that if the said land or any part or parts thereof shall no longer be required 
by the company, then the company will forthwith relinquish and restore the same 
after remov mg all buildings and structures to the Governor at a price equal to the 
^ount paid by it under the Act It is dear therefore that the land cannot be used 
for any other purpose and it will have to be restored to the Government if it u not 
for the purpose for which it was acquired In this connection reference may 
be made to section 44 A introduced by the Amendment Act which lays dowm that 


iSo company for whict any land U acquired under this Part shall be entitled to transfer it* 
land or My lart thereof by sale mortgage, gtft lease or otherwise except with the prcviou* 
sanction of the appropriate Gov eminent 


This provision also provides a safeguard that the land vnll only be used for the 
publicpurp<«c for which it u acquired and not otherwise The aforesaid terms m 
-the agreement m our opmion satisfy the condition that the land will be used for the 
public purpose for which It was bemg acquired and for no other Therefore the 
acquisition is for a public purpose as provided m clause (aa) We do not think it 
as the purpose of thcAct that theagreement should provide for regulation or control 
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of the products of a company, which probably means that Govemmentshould control 
the quantum of production and distribution or the price of the produced articles. 
This in our opinion is foreign to the purpose of the Act. All that the Act requires is 
that beforeland is transferred to the company by ' the Government, the agreement 
should provide that land would be used for the piupose for which it waS- acquired 
and for no other. The Act has nothing to do with the control or regulation of the 
products of the company and gives no power to Government in that behalf. Nor do we 
think it was necessary in order that the public purpose mentioned in clause {aa) 
is carried out to have any further term in the agreement besides those which have 
been provided in the agreement in this case. The contention that the acquisition 
in the prwent case was not for a public purpose as the agreement does not provide 
for the control and regulation of the product of the company must therefore fail. 

Lastly it is urged that the petitioner who was a business man was intending to 
use the land for erecting a factory. He could not do so because certain rules did 
not permit him to build a factory adjacent to the military installations which had 
been put up by the Defence Department on adjoining land. It is urged that it 
could not be the purpose of the Act tha.t land which was intended to be used for 
one public purpose should be acquired for another public purpose. We see no 
force in this contention either. All that the Act l equir^ is that the land should be 
required for a public purpose. The intention of the previous owner whatever it 
may be does not in our opinion enter into the question at all, so far as the validity 
of the acquisition is concerned provided the a.cquisition is for a public purpose. 
Whether the land should be acquired or not is a matter which may be urged under 
section 5-A of the Act, which gives the owner of the land the right to object to the 
acquisition, and it is for Government to decide whether the objection, should be 
allowed or rejected. Once the Government decides that the objection should 
be rejected and that the acquisition is needed for a public purpose the validity of 
the notification under section 6 and the subsequent action thereafter cannot be 
challenged on the ground that the previous o^vner himself intended to use the land 
for some public purpose. In this connection our attention is invited to the obser- 
vations of this Court in Province of Bombay v. Kusaldas 5 , AdvanP, ^\'here it was 
•observed that : ’ 

“ Under certain circumstances even securing a house for an individual may be in the interests of 
the community, but it cannot be to the general interest of the community to requisition the property 
•of one refugee for the benefit of another refugee. ”, , 

These observations in our opinion have no relevance to the matter under considera- 
tion. We are concerned here with acquisition for a public purpose, tvhich is un- 
■disputed. This is not a case of a house of one person being requisitioned for another; 
this is a case of constructing some work which will be useful to the public and will 
subserve the public purpose of the , production of textile machinery and its parts 
for the use of the general public. In these circumstances ,we are of opinion that 
there being a definite public purpose behind the acquisition in the present case, the 
acquisition tvould be justified under the Act irrespective of the intention of the 
previous owner of the land to use it for some other public purpose. The contention 
tmder this head must also fail. 

It notv remains only to consider the argument on behalf of the intervener .that 
clause {aa) violates Article 14 inasmuch as it permits acquisition of land for a com- 
pany but not for an individual or a private company, though the individual or the 
private company may also be engaged in or taking steps to engage himself or itself 
in an industry or work which is for a public purpose. Reference was also made to 
section 44-B, introduced by the Amendment Act, which .lays down that 

"notwithstanding anything contained in this Act, no land shall be acquired tmder this Part 
■e^eptfor the purpose mentioned in clause (a) of sub-section (1) of section. ,40, for a private company 
tvhich IS not a Government company.” ' ' 

It is said that thpe is discrimination bct%veen a public company and a Government 
■company for which land can be acquired under clause {ad) on the one hand and a 
private company or an individual on the other. It is true that acquisition for the 

■4. (1950) S.C.J.J45i >(1950) 2 M.L.J..703 : (1950) S.C.R. 621, 687. ' ■ 
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Z ,h= one hnnd and a ^.vate company fteTaw TOe .ntenfon of 

^SSqnent oL 5U^ wt goea to private md.v.dwU 
Gotemment. though for eonvemenre of adjnmt.tmt^ a 

may be formed which thus become, a acpara e TJ'3," y.c which 

acquisition results m private enrichment while in the othCT U is P , i^j. 

in e^ery May Therefore a distinction in the matter of Id IS^ 

ween public companies and Government companies on the <m _ , comider- 
individuals and private compames on t^ oth« « 

mg the object behind clause C“) “ introduced into the Act ihc contention 
this head must therefore also fail 

The petition therefore fa.ls and is hereby dismissed In the circumstancei ^ 
v.e pass no order as to costs , 

RajasopakAy^angcr, J -I bs.s-chzd the adv^tage of perusing Ac ju^ 
ment prepared by Wanchoo, J , but regret my inabUity to agree svith it In my 
opinion Ats WTit petition has to be allowed 

The facts of the case and the relevant statutorv provisions who« 

IS msolted m the petition, have been set out m full m 

nounced and it is thetefote unnecessary for me to recapit^te them The prmc p 
pomts on which learned Counsel for the petitioner rmted hts cme were mamly dra 
ft) that section 40 (i) (<w) introdumd by section 3 of the Land Acqimition 
ingAct(\XXIofi962) which I shall hereafier refer >t> “ An, 'vas “t^ 
ilitutional, m that it authorised Ac compulsory acquisition of l^d lor pui^ 
Vihich might not at all be public purposes and was Acrcforc violative ol AT 
31 (2) of the Constitution, and (2) that section 7 of the Act by svhich acquisi 
of l^d made prior to 20A July, 1962, for the purposes mentioned in section 4 w 
(ca) s^•cre purjxirted to be ^"all^ltcd did not on its proper construction 
present case and further, even if tt did that the said provision tN’as mNaUQ 
vUra vires for the \cry reason for svhich clause (aa) was 

I shall first take up the submission made to us by Mr Agarwal about the , 

ment effected to section 40 (i) by the introduction of the nesv clause (aa) 1“ 
clause reads 

that such acquisition in fieeded for (he consinictton orsomc buildmgor vfDrk for a *®°'**^^ 

svhich IS engaged oris taking steps for engaging lUelfin any industry or work which is for a puo 
purpose , 

SO Aat after Ae amendment land may be compulsorily acquired by Ac State 
for a company for bemg utilised for the purpose abo%e set out It R® 
disputed by Mr SetaKad ivho, appearing for Ac first and Isrd respondent 
addressed *to us Ae mam arguments on behalf of Ac respondent, nor by the 
learned ■Attorney General appearing for Ac Union of India that if on a propef 
construction of dausc (aa) posNer nras reserved to compulsorily acquire land fot * 
purpose other than a public purpose, Ae same would mfrmge Article 31 ^ 

Ae Constitution and Mould, therefore, be void The scope of Ae inquiry m th 
petition IS Acrefore narrowed down and it vrould be sufficient to consider I' 
Ae construction of this clause and -ascertain whether the purpose for whic 
authority is conferred by it for makmg an acquisition, is a public purpose 

The clause starts vnth the words that Ae acqumtion is needed for the construe'^ 
tion of a building or svork. It goes witlunitsaymg that if Ac power to acquire here con 
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ferred is related to the constriiction 6£a budding or work,- wHch is essential fof .start- 
ing an industry or- for carrying on an industry which is necessary lo be carried on in 
the public interest, the acquisition would be for a public purpose and undoubtedly 
the provision would ;be valid. The question is whether the words of the clause are 
cap^Dle of this construction. The words of the clause jhay.be thus split up : (i) the 
land is needed for the construction of a “ building” or “ work ”, and (2) that ” build- 
ing” or “ work” is for a company which is engaged-, (omitting the immaterial -^vords) 
in an industry or rvork which is for a public purpose. Therefore, if a company 
whidi is engaged in an industry which industry is invested with. a. public purpose 
i.e., if the industry itself serves a public purpose, that the land is n^ded for the con- 
-Struction of a building or work for such a company is made sufficient to enable the 
.-acquisition to be made. In other words, the criterion of the justification for the 
. acquisition is, that it is for a company of a designated nature, not that the land acquir- 
ed is needed for a building or work which is essential for the carrying on of an industry 
which serves a public purpose. The company might be engaged in an industry 
which mught be informed by a public purpose or whose products might be essential 
for the needs of the commimity'j but under the clause as enacted it is nothecessary 
that the land acquired is needed for being used for the prupose of that industry but 
may be needed for any purpose of the company ; the only qualification being that 
the company answers the description set doivn in the clause. Thus, to take the 
present case the third respondent-company intends to start a factory for the manu- 
facture of textile machinery. In the present state of the country’s industrial develop- 
ment there could be no dispute that the industry in which the third respondent is 
-engaged or would be engaged, would serve a national need and therefore a public 
purpose. But, as was put during the course of the argument, the land acquired 
•might be needed not for the putting up of the factory premises or essential buildings, 
•coimected rvith it for its operation^ needs, if one might use that expression, but say 
for a swimming pool or a tennis court in the compound of the Directors’ i;esidence 
for whom the company might consider it proper to provide accommodation. To 
take a more extreme case, the company’s factory may be in city A, and if the com-, 
pany wants to provide a guest house, a holiday home or accommodation for its 
Directors at city B, the clause will enable the acquisition to be made for the pmpose. 
It caimot be contended that the use of the land for such a purpose was invested with a 
•public piupose so as to permit comjJulsory acquisition of land having regard to the 
terms of Article 31 (2). 

The question, therefore, arises -whether an acquisition for a purpose of this 
type is or is not permitted on clause {aa) as it now stands. I am clearly of the opi- 
nion that an acquisition for such a purpose would be covered, for the only two 
tests that are prescribed in it as conditions to be satisfied before an acquisition could 
be made under this clause are (i) that the land is needed for the construction of a 
building or work for a company i.e., the acquisition of the land and the construction 
-are inlra vires of the memorandum of association of the company, and (2) that the 
•company for which the acquisition is being made is one engaged or is to be engaged 
in m industry which is for a public purpose. . . ' 

The first, and I would say 'the primary submission of Mr. SetaWad was that the 
words public purpose” at the end of the clause ought to be read as governing 

.and qualifying the words “ building or work for a company” which occur earlier, 
so that under the clause not merely has the company to be one of the type described 
i.r., engaging m an industry which serves 'a public purpc«e but such a company 
needs the land for the construction' of a building or' work which is essential for that 
industry to be commenced or carried on. I feel unable to accept this as a possible 
‘Construction of the words.used. For that construction to be adopted evm the trans- 
position of the words “ for a public purpose ^’ to an earlier point after the words 
fOT a company would not be sufficient as-iuming the niles of grammar’ penhitted 
•such a comse ; for, then it would leave out the description or categorisation of the 
company for which the land is needed, and in such a. situation the, entire object of 
nc amendment would be frustrated, as it would-not be a condition that the industry 
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in which the company is cr^ged is oim which is required m public Even 

if the clause 'Were rewntten so as to introduce the ^vords “ for a public purpose 
earlier and also retain them where it occurs now, the amstruction for whi^ Mr. 
Setal\ad contends cannot result, for then it ivould not make much sense, for the 
wrds “ for a public purpose ” if transposed earlier would not convey the meaning 
which Mr Sctalvad says they convey, because the construction ivhich learned 
Counsel suggests is that the clau«e means that the land is needed for the conitniction 
of the factory and other essential buildmgs for a company engaged m an mdustry 
which serves the national mterest By no tmnsp<»ition of the words actually used 
in the clause can such a transformation be achieved 

The position as regards the construction of clause [ad) is not improved when 
one turns to the consequential amendment affected in section 41 of the Land Acqui- 
sition Act where a new clause (4) (a) has been mtroduced by section 4 of the Act If 
m this provision at least which deals wnih the agreements which the Government is 
directed to enter into, it is clacr that the acquisition could be made only for a public 
purpose and not fbr what one might term “ the private purposes ”of a company 
engaged m an indutry which is essential for the public, thra one could read clause 
(ad) together wnth this provision and use the terms of section 41 for construing the 
scope and purpose of section 40 (i) (aa) Clause (4) (a) reads 

‘ tVhere the acquiaition u for the construction of any building or work for a company which U 
engaged or is taking steps for engaging lUcIfia any industry or work which is for a public purpose, W 
time within which, and the conditions cm which the building or work shall b* constructed or executed 
and * 

If anything, therefore, clause (4) t^) emphasizes that what Parliament considered 
essential was the nature of the company for whose benefit the acquisition was being 
made and not the nature of the use to which the property acquired may be put and 
that itwssuld not matter if a company of the type desenbed used the land acquired 
for the pleasure of its Directors or for its private purposes unrelated to the purpose 
of the industry in which It was engaged Lastly, some attempt was made to shoitf 
that the Rules framed under the Lmd Acquisition Act themselves threw light on 
the purpose for which the acquisition is to be made but it is, however, conceded 
that the Rules afibrded no assistance cither w^y on the matter 
.■ It was then submitted that there is a presumption m favour of constitutionality 
^dthatthcclauseought to be so read, if that were possible so as to sustain its validity 
I quite agree that if the language were flcjublc in the sense that it could be read so 
as to make it refer only to cases of acquisition for a public purpose, this could and 
ought to be done But this assinnes that the clause is reasonably capable of two 
interpretations one which would render it unconstitutional and the other which 
^•en though it be a little strained, would make it constitutional, then the Court would 
lean m lavour of the latter corntruction 

The question therefore is whether the clause is capable of more than one inter-- 
pretation I would be stating only a truism if J said that there is no scope for inter- 
pretation here With profound respect for my learned brethren, I consider that 
the words are capable only of one meaiung 1 Rides of construction are merely aids 
to raolving ambiguity, if any exists The first and primary rule, if those rules have 
to be invoked, is to take the words themselves and then arrive at their true meanmgy 
for if they disclose an mtcUigvblc mcanmg then the process of mterprctation stops 
unl^ ^e vvo'ds are reasonably capable of bang understood m more than one way 
and rules of interpretation are then invoked to resolve that ambiguify It was not 
suggCTt^ that the words do not, as they stand, make sense They do, only the sense 
which they convey makes the dauie unconstitutionaT No doubt, the mcanmg of a 
word may v^ with the setting or context, but that is not the position here One 
asks m vam which is the word which is said to bear a different meaning form the 
naturd nonnai, dictionary sense, because of the context or setting ^ ' 

- It was, howcvcTi urged that it could not have been the mtention of Parliament^ 
to have intended the clause to mean what appears to be mcanmg which I have said, 
thewords bore But this argument ignores the basic pmciplc undcrlymg allTulea- 
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of statutory construction that the intention of the I/igislaturc has to. be gathered 
only from the meaning of the words used, for they are the only m^ns by which the 
intention of the law-maker could be gathered. It is only where thCTe is an ambi- 
guity" and the words* are capable of more than one constiiiction that any extrmsic 
aid in the shape of the purpose of the Legislature, or the object of the legislation come 
in for' consideration. “ ^Vhere the language of an Act is clear and explicit,” said 
Tindal, C.J. in Warburton v. Loveland^, “ we must give effect to it, wha,tever be the 
consequences, for in that case the words of the , statute speak the intention of the 
L^islature”. Authority is not needed for the proposition" that the intention of 
the L^islature is not a matter to be speculated upon. ' Interpremtion or construc- 
tion cannot mean that a Court first reaches a conclusion as to what in its opinion the 
Legislature intended, even though this involves attributing, a meaning divorced 
from the words used, and then adjust the meaning to the conclusion it has reached. 
As -was observed by Lord "Watson in an oft quoted passage in Salomon v. A. Salomam 
&Co^:— 

“ Intention of the Legislature is a common but vi^slipperyplifase, which, popularly understood,, 
may signify anything form intention embodied in positive enactment to speculative opinion as to 
what the Legislature probably would have meant, although' there has been an omission to enact it. 
In a Court of law dr equity, what'the Legislature intended to be done Or not to be done can only be 
legitimately ascertained from what it has chosen to enact, either in express words or, by reasonable and* 
necessaiy implication. ” 

It was the same principle that tvas explained by Lord Herschcll" in Cox v." Hakes^,. 
when he said : 

“ It must be admitted that if the language of the Legislature interpreted according 

to the recognised canons of construction involves tliis result, your Lordships must frankly yield to it,, 
even ifyou should be satisfied that it was no t in the contemplation of the Legislature. ” ' , 

The only way in which I am able to read the clause is to relate the words public 
purpose ” to the nature of the industry carried on by the. company and by no rule* 
of construction trith or tvithout extrinsic aids or with reference to the context, not 
to speak of rules of grammar, can the reference to public purpose be related to the* 
building or work for which the acquisition is permitted to be made. ' 

The learned Attorney-General submitted that the provision could and ought to* 
be read down and confined in its operation to acquisition for public, purposes as pro-* 
perly understood; in other words, to sever the constitutional from the unconstitu- 
tional portions and uphold the former. I do not find impossible to adopt this approach- 
in a clause worded like the one before us. On the construction of the clause which. 
I hold is the only possible one to adopt, it means the State is empowered -to , compul- 
sorily acquire land for companies which satisfy the description of being engaged in an. 
industry which is essential for the life of the community whether or not the purpose 
for which the company proposes to use the land acquired is a public purpose. Where 
the purpose for -^vhich the acquisition could be made is indicated by the enactment 
and that purpose, is one which is primarily constitutionally permissible, but the words, 
employed for indicating the pvupdses might possibly include some outside the power 
of the Legislature, an .argument about reading dotm would require coiisidera- 
tipn. _ But in the clause now impugned, there is no purpose indicated at all, except 
that it is needed for a company which falls within a particular category. For 
such a situation I consider tlmt there is "no scope , at all for invoking- the -principle* 
of reading doivn. ' *: * - '..■.* : ■ • . j. ; . 

■ Again, -where the pro-vision gives a carle' blanche to Government" to acquire land 
for any purpose it is not possible to sustain the "validity of such a law and strike dou-n 
merely the particular acquisition; where land is acquired for a purpose which* is. 
not a public purpose, for here the vice is in the'law itsBf and not merely in the ‘annli^ 
cation, ' , ; ' . ■■....■.* .. - . 


J^..2.D.and.Cl..-(HX.)_480 at p.,489. 
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I am therefore, dearly of {he opinion that clause (aa) introduced by the Amend, 
ing Act XXXI of rpea is raiconstitutional as violative of Article 31 (2). ' 

In this view it is unnecessary for me to consider the proper construction of sec- 
tion 7 of the Amending Act. Under the terms of section 7 of the Act, all acquisi- 
lions of land made prior to 20th June, 1962, even accepting the construction which 
1 ^. Setalvad pressed upon us, are deemed to have been made for a purpose falling 
within clause (oa). If , as I have held, clause (aa) is imconstiti.tional and void, 
it was not contended that section 7 svould be ofany assistance to the r&.pondcnts to 
sustain the acquisition of the petitioner’s land. I would, therefore, allmv the pctitiwi 
and grant the reliefs prayed for therein. 

Order of the Oourt; — In accordance with the opinion of the majority this 
.petition fails and is dismissed. There will be no order as to costs. 

K.S. Petition dismissei. 

THE SUPREME COURT OF INDIA. 

(Criminal Appellate Jurisdiction.) 

Present* — B GXjEVORACADKAR,C’Atf/“Jiti/if#,A.K. Sarkar, K.N. Wanchoo, 
K. C. Das Gupta and N. Rajaoopala Ayyanoar, JJ 
The State of Uttar Pradesh .. Appellant* 

a. 

Kartar Singh • Respondent 

PrermiiM^FooJAintUTatu>nAtt{XXXVllc/}$M)—RiiUi/rmed wufer— Jtuir 5 end Appfrdue B— 
hern 11 — SlandjrdbnscTiitd/irgket—V^teMtunRticheTimiuferdiJemtSlelts^VeliJits^etost^^ 

Ivn— Courts 1/ ten adopt iht louesl talas presmttdfor some Slate and epp!/tt for enoiherSlaU/orakuh hipher 
talu* It presold 

In the shsenceofs pleading and proof of unreasona&teness or arbiiranneas or discnfflinatory nanire 
Dfanilefasforinatance lient 14of A-ll in AppenducBandRuleS of the Prei'cntion of FoodAdul* 
teration Rules pr«scnbm| varying Reichert value for standard prescribed for ^hee m dilferent Stat& 
theCoim cannot accept the ttatercentofa party as to the unrta5onab1cn‘‘ss orunconstiiutionality of a 

rule and refuse to morce thenileas itstanmneTclybetauseiniiSMew the standards are toohigh 

and for this reason the rule u uoreawnable 

It u not open to the Court to adopt the lowest Reichert value prescribed for aiw area m theeouatiy 
as that which he would adopt for every other area ui the country duregardm^ the Rules. The 0>urt » 
notjustifiedmFracticallylegisIatifigandlaymgdowixwhat the Rules should be rather than gi'* 
effect to the law by adhetenee to the Rules as framed 

Slate V. Melii Ram, A. I R. 1962 All. 156 not approved 

Appeal from the Judgment and Order dated 2nd May, 1962, of the Allahabad 
High Court in Criminal Revision No. 1579 of 1961. 

0 . P. Rarut and C. P. Lai, Advocates, for Appellant. 

Hantatn Singh Chadda and HaTbans Stngh, j 4 dvocates, for Respondent. 

The Judgment of the Court was delivered by 

Rajagopala Ayyangar, J.;— This appeal which comes before us on a certificate of 
fitness granted ty the High Court of Allahabad under Article 134(1) (c) of the Cons- 
titution, is against a judgmcnlof that Court acquitting the respondent Kartar Suigh 
•of an offence under section 7 read with section 16 (i) (a) (i) of the Prevention of 
Food Adulteration Act, 1954 which may be conveniently relerrcd to as the Act. 

The facts giving rise to the prosecution arc briefly these : The respondent 
runs a shop at Haldwani and among the products sold by him is ghee. On 19th 
Mardi, i960 a qi^tity of the ghee was purchased by the Food Inspector of the area 
and he put sampla of the purchase into three phials which were sealed in the res- 
pondent 5 presence. It may be mentioned that even in the seizure memo the Food 
Inspector noted the ghee purchased by him as “ pahadi ghee”. One of the samples 
-was forwarded to the Public AnalystTtrthc Government of Uttar Pradesh for analysis 
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■-fcr/ascertaining'whetKen'thEiaid ghee ivas adulterated;-, The:^alysis:dit!closedtliat 
dn _several;'respects;.tHe sample'ivvas' sub-standard' ■and;.that'in>particular ri:t;iiad .a 
■Reichert value of 22.5 as' against the. prescribed miriiiiiuni .6f'28 for ghee isrUttar 
EradeSfo-i After setting-Out the-details of .the. analysis, the public Analyst;:expresse(l 
the opinion that -the sample " contained , a jsmall propprtion' of vegetable fat-.or’foil 
foreign to pure ghee .On receipt.of this -report, . the, Medical Officei- of Healthi 
Haldwanijf sanctioned the -prosecution, of the respondent and a complaint was therei- 
after-;laid: before the Magistrate -ist Glass- by -the .Food Inspector. :. The respondent 
pleaded not ' guilty, and entered on his .defence. Subsequently, the second, sample 
was gqt analysed by the Director, Central Food Laboratory, who reported that his 
analysis disclosed a Reichert value, of. 2 1.7 as against: 2q.5 of the Public , Analyst- 
The opinion expressed by h'm as regards the sample of ghee which he analysed 
was.the sarne 'as.foat of the .Public 'Analyst, that the sample \ras adulterated, 

•' -The defence of the respdndentnvho admitted that hehad sold the ghee, samples 
of which were the 'subject'of analysis, but denied it was -adulterated, was twp-fold.': 
=(-i-) He had obtained the ghee, which he sold from Jodhpur. (2) Thetsample must 
he held-nonto'be adulterated on the b^is.bf the decision of the Allahabad High, Court 
in' State v. -Malik- Ram^. ' , ' . ‘ . 

The plea by the respondent regarding the ghee sold having come frbih Jodhpiir 
was made because if this were established under the Rules framed undfer the ’Act, to 
which we shall later refer; the minimum Reichert value prescribed for ghee in the 
Jodhpur area was 21 and that minimum requirement Vvas satisfied by the sample 
analysed. - The- respondent led evidence to prove his. purchase from Jodhpur /but 
the learned Magistrate did -not accept this. case. . 1 .-..'rr 

. "Phe .other defence was a point of law relying.on the decision of a Division Bench 
■of the Allahabad High Court reported asr State v. Malik Ramh The learned- Judges 
who decided that case drew a distinction between ghee obtained from cattle in the 
hill districts of Uttar-Pradesh and ithose from cattle in-, the plains. This'.dccision 
was relied on by the respondent because the ghee sold by him %vas noted as-‘ pahadi- 
ghee ’ by the Food Inspector.- The 'learned' Judge held that- -notwithstanding the 
teim of the rules to which 'we shall later refer, ghee'obtainedrfrom hilly areas of 
'Uttar Pradesh like Kiunaon hills, could not be held to be adulterated if its Reichert 
value was equal to that prescribed for Himachal Pradesh 'which "was mostly a hilly 
area. They therefore held that though the Rules under the Food Adulteration 
Act prescribed a minimum Reichert value of 28 for ghee -for the entire State of 
Uttar Pradesh, still if ghee from hill areas cf the Uttar Pradesh State reached a 
■minimum of 26 Reichert value, such ghee would not be “ adulterated ghee 
We shall consider the correctness of this decision after completing the narrative of the 
proceedings; The learned Magistrate held that thi.s decision did not affect the 
.present case because the Reichert value of the respondent’s ghee was less than 26. 
'The Magistrate therefore convicted the respondent and sentenced him to rigorom 
imprisonment for a period of six months and a fine of Rs. 500, and in default to 
further imprisonment for three months. 

The respondent preferred an appeal to the Sessions Judge, Kumaon', and raised 
-the samc;pleas.and defence as he put forward before the. learned Magistrate. The 
■Sessions Judge concurred in'the. finding of. the -Magistrate, regarding the, story 
-of the respondent having bought the ghee froiii Jodhpur, and he also agreed with 
■the Magistrate, about the -.effect of " the dcci- ion of .the Division Bench of the High 
.-Court which ryas alsojrelied on' before him. The Sessions Judge, however, while 
.upholding the conviction reduced the scntbice of imprisonment from six montlis 
'to one month and 'the fine, to Rs; 200. 

' • ‘ The respondent thereupon filed a Criminal Revision Petition to the High Cour t 
under sections 435 and 439 of the Criminal' Procedure Code.' The learned Judge 

-• I. ‘ A.I.R. 1962 All. 156. '. - ; - ' '.A . . . ' ■ 
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of the High Court agreed with the Court below on the finding of fact as regards 
the Jodhpur origin of the ghee observing “ as the file stands I am satisfied that this 
ghee was of local ongm”J i-Thcre >vas, of course, no pomt raised before him as 
regards the correctness of the analpis The learned judge, however, held that 
the basis on which the Reichert vaauc had been prescribed for the several areas m 
the country was not based on any rational classification and he therefore held that 
it was sufficient ifany vendor of ghee in the country satufied the minimum standards 
prescribed for any area under these rules As there were areas m the coimt^ 
m regard to which a minimum Reichert value of 21 had been prescribed, he held 
that the respondent ivas not guilty of adulteration and so directed his acquittal 
It is from this decision that the present appeal has been filed by the State 

Before considering the pomt about the standards prescribed under the Food 
Adulteration Act being violative of Article 14, an Artidc which though not 
fically mentioned, is apparently the ground upon which the learned Judge has hdd 
that the prescription of Reichert value of 28 for Uttar Pradesh was imenforccaDic, 
It would be necessary to set out the stautory provisions on which the decision of the 
present appeal turns The Preamble to the Act describes it as one “ to male pm* 
visions for the pmention of aduheration of food ” Scctioo 2 defines the word 
* adulterated ’ as foUovN’s 

“ An article of food slull be deemed to be adulterated— * 

(1) ifthe quality or puniy of the article Calls below the pnacribedetandard or tti constituents 
ate present m quantities wbcb are in excess of the prescribed luniii of vanabiliiy 

to read only the portion that is material Section 3 cnabl« the Central Govern* 
ment to constitute a committee for food standards and it runs ' 

“3 (1) ThcCentMlGovemnientthall,assoon1asmaybcariertheeoinmeiicementofthiiAet» 

eonstituteaConautteecalledtheCeatralComcuiieeforPoodSiandanlstosdvise she Central Coven 
ment and the State Governments oamaitarsansia^out ofthe administration of this Act and to carry 
out the other functions assigned to it under this An 

(2) The Commicteethall consist of tbefollowio^messbers, namely — * 

(e) the DinKtor-Ceueral, Health ServKCS. ez-oflicio. who shall be the Qiainnan . 1 

(f) The Director of the Central Food Laboratory, ex'OlHeio ,-7 
(t) two experts nominated by the Ccatral ComTusent , 

(<0 one represenCative each of the Central Ministries of Food and Agriculture, Commerce and 
Industry, Railways and Defence oominated by the Central Government , 

(») one representative each nominated by the Government of each State , 

(f) tworepresentatires nominated by iheCentral Covemmnit to represwt the Union territories, 
ig) two representatives of mdustry and commerce nominated by the Central Goveinment , 
(A) one representative of ihe medical profession nominated by thcJadiaa CoanciJ of Medical 
jleiearch ” - 

Section 7 which prohibits the manulaciure and sale of adulterated food reads 

‘ ■Xopcrsonshamumsclforbyanypersononhsbehair manufacture for Sale or store.SeU or 
dstributc— u 


(1) any adulterated food , 


Section 8 makes provision for State Governments appomtmg Public Analysts and 
section 9 for the appomtment of Food Inspectors The next material piwisicm 
13 that contained m section iq^uhich deals with the reports of the analysis of food 
for the purpose of ascertaming iidiclher they are adulterated or sub-standard, etc 
Its first sub-section directs the Public Analyst to make a report and under sub-scction 
(S) the certificate issued bj the Director of the Central Food Laboratory under 
sub-section {2) is to supersede the report given by a Public Analyst under sub- 
section (i) Section 16 provides for the penalties for offences under the Act Sec- 
tion 23 confers on the Central Government poKvrr to make Rules but these Rules have- 
to be framed after consultation with the Committee established undcr^ection 3 and 
among the RidcS|Vvhi^ ought be made are— ^ ^ 


— Section 23-(‘> ( . ^ - — , ^ 

of variability permissible m respfck of pay article of food , 
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“,23. (2)' AH Rtdes made by. the Crntral Government under this Act shall as soon as possible after 
they are ihade, be.laid beiprc'bdth.Houses'o'fParHamenV,’’ ‘ . . . ' “ ' 

Under the power' conferred by section 23, the Prevention of Food Adulteration 
Rules, 1955, were promulgated;- ■■ ■ " • - -.r. ■ , . 

Rule's which occurs in Part III of the Rules — ^headed, " Definitions and Stan- 
dards of quality” — specifies that “the standards of quality of the various articles 
of food specified in Appendix B.tb these Rules arenas defined in that Appendix.” 
Ghee is one of the artides of food whose standards are 'prescribed in Appendix 
milk and milk-products being'listed under head A-ii. Ghee is dealt with in Item 
14 of A- I I and the standard prescribed for it funs : - : 

,, “ Ghee means the pure clarified fat derived solely from milk or from curds or from cream to 
which, no colouring matter or preservative has been added. It shall conform to the following specifica- 
tions — : ■ I , . 

InPunjab, Uttar Pradesh, Bhopal, Vindhya Pradesh, Bihar, West Bengal (excep 

Bishnupur) and PEPSU (except Mahendragarh) ; 

. , w .^v 

,! (b) Reichert value: Not less than 28., , 

^ 0 :) ^ : 


In Madras, Andhra, 'Travancore-Cochln, Hyderabad, Mysore, Orissa, Assam, Tripura, Manipur, 
Madhya Bharat, Bombay' Himachal Pradesh, Mahendragarh District of PEPSU,, Madhya Pradesh, 
(except cotton tract areas) and Rajasthan (except Jodhpur) the specifications will be the same as 
above except that Reichert value' shall be not less than 26.0. 

In Saurashtra, Kutch, cotton tract areas of Madhya Pradesh, Jodhpur Division of Rajasthan and 
■Bishnupur Sub-division of West Bengal the Reichert, value shall not be less than 21 and the Butyro 
refractor-meterreading.at40°C.shallbebetwcen41.5to_45.0. The limits for free fatty acids and 
moisture the same as for ghee in Punjab, PEPSU, etc., given above. ' ’ '■ 

• Explanation . — ^By cotton tract is meant the are^ in Madhya Pradesh where cotton seed, is _^en 
sively fed to the cattle. " ^ •" V ... ' ^ 

The learned Counsel for the State has urged before us that the learned Judge 
was not justified in striking 'down or re-drafting 'thet Rules frameii by the Central, 
Government .in the manner in which he has done, purporting to invoke Articlc-i4 .6f 
the Constitution, and' in virtually setting up what he considered was the reasonable 
standard of quality which should determine whether the ghee sold by the respondent 
Xvas adulterated of not. We entirely agree with this submisionf Now, it is common 
giound that if the Rules were valid and the standards prescribed 'enforceable, the 
ghee sold by the respondent .yvas;‘ adulterated ’ with ^e result that the respondent 
was guilty of an offence under section 7 read rvith section i6 of the Act. The only 
question is whether. 'there was any material placed: before' the Court for refusing 
to: apply, the Rules for determining the standards of quality. . ; : 

. ; The standardsj,thernselvesj it would be, noticed, have been,pr«cribed by the 
Central Government on the advice of a Committee tvhich included in its composi- 
tion-persons considered experts in the field of food tedm'ology and foo4 analysis, 
In tlie circumstances, if the rule has to be struck down as imposing unreasonable or 
discriminatory standards, dt could not be done merely on any apriori reasoning but 
only as a result of materials placed before the Court by tvay of scientific analysis. It 
is olivious that this can be done only when the party invoking the proteefion of Article 
14 makes averments ivith details to sustain sudi a plea and leads evidence to «ta- 
blish his Allegations.' -■ THat -Xvherc a-'party seeks to’ 'iinpeach the validity of a rule 
made by a competent,- autliority on the ground that 'the Rules offend Article .14 the 
burden, is on him to plead ;and- prove tlfe infirmity is too well' established to need 
claboraltioji.- If, therefore,'- the' respohdeht 'desired to chalicnge'the validity of the 
riileph the ground either of its uhreasoiuiblcnws or its 'discriminatory nature, he 
had'tb'lay a'fdun'datldh for it by -'Setting '-'ouf- the facts '-hccessary to siistain ^such 
a plea and-adduce-cogent and-convincing cvidcnce-tomak&nut his-case, for-tlmtc 
is a presumption tlxat every factor which -i? relevant pr material has been taken into 
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account m formulating the classification of the zones and the" pracriptum of the 
TT^iniTnntn Standards to each zone, and tvhete wchave a nUc framed with the assist- 
ance of a Committee, contaming'cxpcrts sudi as the one constituted under section 3 
of the Act, that presumption is strmig* if not ovcrfvhelmmg r-eWe might im this 
connectiim add that the respondent cannot as«rt any fundamental rig^t under 
Amfle 19 (i) to carry on huisraess ii^adulteiatW foodstuffs' ^ ^ ” r > 

~*~Where the necessary fects have been pleaded stnd cstabli^ed, thc Court i^ould 
have materials before it on ivhich it could base findings, as regard? the reasonable 
ness or oJhensTsc or of the discnnunatory nature of the Rules Jn the absence of a 
p'eading and p o f of unreasonableness or arbitrarmesjthe Court Cannot accept the 
statement of a party as to the unreasonableness or unconstitutionality of a rule and 
refuse to enforce the rule as it stands merely because in its viesv the standards arc 
too high and for this reason the rule is unreasonable In the case before us there 
was neither pleading nor proof of any facts directed to that end The onl> basis 
on which the contention regarding unreasonableness or dtscrimlnation tvas raised 
v/as an aprion argument addressed to the Court, that the division into the zones 
not rational in that hilly and plain areas of the country were not differentiated 
for the prescription of the minimum Reichert values That a distinction should 
exist between hilly regions and plains wras again based on apnori reasoning resting 
on the different minimum Reichert values prescribed for Himachal Pradesh and 
Uttar Pradesh and on no other It was hoiscver, not as if the entire Stale of Hmuchal 
Pradesh is of uniform elevation or'’ even if no part of that State is plain country 
but yet ifthcsamc minimum V'.'is prescribed for the entire area of Himachal Pradeshi 
that would clearly show that the elevation of a place is not the only factor to be taken 
into account ^ 

At this stage it might be pointed out that the test for Reichert or Reichert 
Meissl v^uc of ghee is one of the important tests for detecting adulteration iwtn 
certain vegetable otb by determining the proportion of the volatile soluble aadt 
m the ghee The presence of the adultctant disturts the ratio existing m nonnw 
butter fat or ghee ostween soluble and insoluble acids and volatile and non volatile 
acids The Reichert value of pure ghee *s_not constant, bdbis dcp 6 ndent on 
several factors — among them the breed of the cattle I 0 be found m an area, whether 
the cattle arc pasture fed or stall fed and the nature of the additional ifoed givcB 
the nature of the terrain, the rainfall and dunatic condition, rtb That the feed aval 
lable for the cattle is a very material and.deteTmmmg factor is apparcnt-€Yen ftom 
the Rules, for a distinction is drawn between different areas of Madhya Pradesh 
depending on cotton seed being available for feeding the cattle Jt is on the bas** 
of the COTjomt effects of there and other factors w hich obtain m the different areas, 
some pointing to a higher Reichert value and others neutralising it and after exten* 
sivesurviTS conductcdfrmn aairpJo cdiecscd sad saalfsed derre^ taWNur 5 « 3 Sflns 
that the country has been divided into zones under the Rulte m Appendix ‘ B 
and the minimum Reichert value asoerlamed and prescribed for each From the 
fact that certain areas included rasome of the zones are hilly, it does not automatical!/ 
follow that that was the potent factor or the only factor which was taken into consi 
deration for prescribing the standard for that r^ion iVithout appreciating the 
several factors which bear upon the Rachert value of the ghee produced in a locality 
and the value attributed to each of these several relevant factors it would not he 
possible to pronounce upon the reasonableness or correctness of the classification 
of the a’eas and the prescription of different standards to each of them 

In State v Maltk Ram^ a Divisicm Bench of the High Court licld that because 
certain areas of Uttar Pradesh were hilly, the Reichert value prescribed 

for the hilly areas like those m Himachal Pradesh should be adopted and be givw 

effect to notwithstanduig there was no ambiguity in the Rules as regards the area 
where the prescribed standards should be applicable^, Except a principle which 
the Court deduced from the Rules themselves there was no material before the Court 
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■that mininiuia standard, prescribed for Uttar Pradesh was defective in any, /res- 
pect'.- The approach adoptfcd by the learned Judges in Malik Ram’s case\ appeal to 
us to.be a rcversaf.bf the .^vell-reco^isedprinciple that it is for those who challenge 
the constitutioii^ity of a statute or a statutory rule to allege and prove’ the groiinds 
the adoption of the' contrary rule that when a party makes such a 
challenge it is for- those who seek to support it to sustain it by positive evidence of its 
ue^onableness ’and •legality.-' The Court evolved from a reading of the Rules a 
' ■vary with the elevation of the place, without having 

before It- any , materials - for such, a conclusion save what it considered was the 
rationale underlying tlie division into zones. .As, already explained, even iri 
Himachal Pradesh-the elevation of every'place is not the same and there are areas 
higher than others and so the test adopted does not even satisfy logic. 
We do not consider that the Court ivas justified in practically legislating and laying 
what the Rules shoul.d be rather than give effect to the law by adherence to 
the Rules as framed'.’ ■ ■ -■■ ' 

,• In the case now under appeal the learned judge took the matter a step further 
and he' adopted the lowest Reichart- value prescribed for any area in' the country 
as that which he would adopt for every other area in the country disregarding the 
Rules; - We 'find no justification for. this eifher.and, in fact, if the learned Judges in 
Malik Ram’s case^, were in error in applying the Himachal standard to Hilly areas 
of Uttar Pradesh, the judgment now .under appeal discloses even .more error. We 
.might add that if one could legitimately discard the .standar.d prescribed .in' the Rules, 
aslhe learned Judge has done, we do' not see any principle ih holding, asheseen^tp 
.indicate, that where the Reichert value is below gi the ghee should' b^' weated^sS 
adulterated. ■We, therefore, Koldthatthe leamsd Judge .w';^, riot ju^lfied in allpwing 
the Revision of the respondent and acquitihg ' him. ' ' ’ ' 

■_ The result is' that the, appeal'is allowed, the acquittal of jhe respondent' is. set 
aside' and his' conviction restored. . ,.l j • * ^ 

'■ Z/ It. was stated to us on behalf of the respondent that of the imprisonment for, one 
month to which the sentence passed- on him by the Magisttate was modified by.'the 
Sessions Judge, he had already undergone a sentence, of i8 days.- Hehas been bn 
■bail practically since the admission of his. Revision Petition in the -^High Court. 
In the circumstances, we. considei: that the ..sentence of imprisonment passed, on 
him might be reduced to the period already undergone. ■ 'The sentence .of fine 
'imposed will however, stand. • ’. .. 

K.S. ' ’ ■ ' . : — '• ’■ ■ " Appeal- allowed. 

. .J. . THE SUPREME COURT/ OF INDIA. .. .. 

. • • (Civil - Appellate jurisdiction). . , 

r.;, Present; — K.' Subba'Rao Aim JR. ;MuDHoi.KAR, JJ. . - 

K.J. Nathan •• Appellant* '■ 

S.V. Maruthi R^ and others ' . ! i Respondents. ' 

Transferof Properly Act\lV of 18S2), section 58 — Mortgage by deposit of . title deeds— Requisites— 
Constructwe delivery of documentsPf title— Sufficiency to create'tnorlgage'. " ' i. . .* 

. Under the Transfer of Property Act a mortgage by deposit of title deeds is one of the forms of inort-, 
gages where under there is a transfer of interest in specific immoveable property for the purpose of secu- 
ring payment of monej' advanced or to be ads-anced by way of loan. Therefore, such a mortgage 'of 
property takcs effect against a mortgage deed subsequently executed and registered in respect of the' 
same property. The three requisites for such a mortgage are, (i) debt; (ii) deposit of title deed; ahd(ui). 
an intention that the deeds shall be security for the debt. Whether there is an intention that the deeds 
shall be security for the debt is a question of fact in each Case. The said fact will have to be decided 
just like any other .fact on presumptions and on oral, and documentary or circumstantial evidence.- 
There is no presumption of law that the mere depositor title deeds constitutes almortgage, for no such. 
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ptesumpfion has been laid m the 

deeds to the debtor and the debtor re-delivennfc them to ihec^tm.wtat wnio i 

those cncmnstances « to ice whether the parl« agreed to la the d^ents in the possession 

creditororhisafecntaideliverytohimforthepiirpoicoflhetfaasaction. 

[On the facts of the instant ease .t was found that there was a valid mortgage by deposit of title 

'^'^Appeal from the Judgment and Decree dated gist January, 1957 of the Madras 
High Court in Appeal No 969 of 1952. ^ 

R. Rmamurlht Aijar, TS. Rangdrejm and R. Copdakrishnan, Advocates, or 
Appellant. r . 

VS. Venkaldraman, MS. Krishna Pallai and MSJC. Iyengar, Advocates, 
Respondent No- 3. 

The Judgment of the Court was delivered by 

5 uiJa Aio, J.— This appeal on a certificate issued by the High Court of 
calurc at Madras is preferred against the judgment and decree of ^ . | 

Court modifying those of the Subordinate Judge, Tanjorc, m a suit mca cy 
appellant to enforce a mortgage by deposit of title deeds. ^ 

The facts are as foUo\« : The first defendant borrow^ from Jhc 
from time to time on seven pxomissory notes. The plaintiff, aUeg^ that 
first defendant had created a mortgage by deposit of title deeds m bis 
respect of his h^f-share in the properties specified in B Schedule, 

No. 45 of 1951 in the Court of the Subordmate Judge, Tanjorc, for enforemg tn 
said mongage agamst the said properties. The suit was for recovery of a*^ 
ofRs. 20,435.15.0, made up ofpnncipalamoimt of Rs. 16,500 and interest tbcrcoo* 
To that suit SIX persons iirre made defendants t defendant i was the mortgagor , 
defendant 2 was the subsequent purchaser of sevci^ of the items of the suit pro* 
pcrties subject to plaintiff’s mortgage ; defendant 3 was the subs^uent mortgagee , 
defendant 4 was the subsequent purchaser of one of the plaint-schedule 
perties ; and defendants 5 and 6 were sister and brother of the ist defendant, 
plaintiff also alleged that in a partition effected between'the 1st defendant ^ 
his brother properties described in the C Schedule annexed to the plaint were 
to the ist defendant. He, therefore, asked in the alternative that the C Schedu'c 
properties should be sold for the realization of the amount due to him from the 
defendant. 

As the only contesting party before us is the 3rd defendant (3rd respondw‘ 
herem), it is not necessary to notice the defences raised by defendants other ^ ® 
3rd defendant. The 3rd defendant allied that the ist defendant had 'if f 


e put the plaintiff to strict proof of t'uc lai-v ..4— — - , 

claimed m the plaint imder several promissory notes was owing to him and also 
of the fact that the ist defendant effecteda mortgage of the suit properties by deposi 
of title deeds m favour of the pl^ntiff 

The learned Subordinate Judge held that the suit loam were true, that the 
mortgage by deposit of title deeds was also true, but the plaintiff had a valid mor^ 
gage only_of items j,and 4 of the C Schedule in resp=<it_of a sum of Rs. 9,t57*5'° 
with interest at 6 per cent, per annum thereon. On that findmg, he gave a decree 
in favour of the plaintiff against defendants i* to 3 for the said amount with * 
charge over items I'and 4 of the C S^edule properties ; and he also gave a decree 
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in favour of the plaintiff for.asuiu ofRs;>7i565:2-o with furth^^^^ C|nt,, 

per annum fr6m:;5th July, -'39471 of the Subordinate Judge; insofar 

^aintiff preferred an. appe^ fUed 

as it svent-against him, and the 3rd ^ I^dras 

tKat:part ofthe .decree which went agamst bmi. A 

High Court, which heard thc^appeal of titl^deeds on loth May, 1947. 

defendant did not - effect a mortgage by depos effected such a moit- 

in favour of the plaintiff for the entire suit claim, but ^ he^e^ctea ^ 

gage in favour of the. plaintiff on 25th Janua^, ;ri Exhibit A-8. On that 

respect' of two . of the: plaint-schedule iteim ^cr of the Subordinate 

finding, the .'High Court modified the ju g plaintiff, to the amounts 

Judge by restricting the mortgage decree g • thereon and to one half 

of the properties described m Eihibit A J g ^ -pj^e plaintiff has 

the ist deLdant for thexntire balance ^^f/^^j^^^Tcourt. 
preferred the present appeal against the decree of the Hi^n 

.■ - : • , . i'i /-.s tVint the finding of bom the 

. ; ' Learned. Couhsel for tbe ' appellant contend^ effected for the entire 

lower Courts that no mortgage by d^o 1 Exhibit A-ig, a registered 

plaint claim w^ vitiated by the fact tha y^^^g^^^ ^^^ defendant: on Jldyi 

agreement entered into between the p unambiguously recorded ; and (2) 

1I47, wherein the-sdid fact w^ 3947i Exhibh A-19 

that, even if such a mortgage 'vas n • ^ from the da e 

/-ro^no effected such a mortgage to come into e 

of , the. execution of the agreemen 

Learned Counsel for the contesting 3 r only on loth May, 1947, 

of the plaintiff was that such a ^^tion of the oral and docimcntary 

and that both the-Courts below on ^ ‘'°“75fSon was effected on that date.’ 
widence concurrently foi^d ^:j_tgj.fere with such a finding :of fact. ■ 

and that, therefore, this Court sh .Q.^he parties only recorded that ^ ni^ortgage 
He further contends that in Exhibit A-i9 P ^ that, if that fact was 

hy deposit of title deeds w^ effect^ of anv heC?o thfplaintiff. If there w^ no 
not tme, Exhibit A-19 could not ^ proceeds. Exhibit A-19 by its own force 

mortgage on lOth May, ^947= the a 5th July, 3947, ^ 3n ter^ 

■could not create a mortgage by P , have been effected on.ioth Muy, 39^' 
it only rcferred.to a^mortgage de^sit of title deeds could only be 

That apart, it is argued that as a ^ ingredients of such a mortgage 

effectetf at.Madras and that ^ one of h mip^ creditor should have been given at 
is that the delivery of th6 said effected in law in the present case, as 

Madras, no such mortgage c^iiW hav representative of the 

the delivery of the title deeds was given Dy m 

plaintifr..:at .Kumbakpnam.. ^ -^e case it Would be convenient; 

Before we advert to the atg'333ien law -p'ertaining to mortgage by 

fit this stage to notice the relevant aspects 

“u; Ac. aeb.« a by depeU 

of title deeds thus : . r.nm'elv the to\%-n5orCalcutta, Madras and Bom-’ 

■ “ Where a person in any of the fol lowing immOAnble property, with in- 

hay ....... . ^°= by deposit of title deeds. 

tent to create a sccun y . , _ TuorWase by deposit of title deeds ' 

■ Under this definition the the deeds shall 

arc ,(i) debt, (ii) dcp^it a^orwige is often described as an equitable^ 

-be security for the debt. Though mch^ equitable mortgage as under- 

W ^ep’S^of .l3c"S ia wb?ch casa p«o. cvd.aca » 
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admissible to show the tncanmg of the deposit and the extent of tht security created, 
or (2) if there be no deposit of title deeds, thtn bya memorandum m writmg, pur- 
porting to create a security for money advanced” sec White and Tudofs Leading 
CiziM 9th edition, Vo! a at page 77 lit either case it docs not operate as an 

actual conveyance though it is enforceable in equity , svhereas under the Transfer 
of Property Act a mortgage by deposit of title dc^ is one of the modes of creating a 
legal mortgage ivhereunder there will be transfer of ‘interest in the property mort- 
gaged to the mortgagee This distinction will have to be borne m niind m appre 
mating the scope of the English decisions cited at ihe Bar This distinction is also 
the bt^is for the view that for the purpo e of priority it stood on the same footing as a 
mortgage by deed Indeed a Proviso has been added to section 48 of the Registra- 
tion Act by Amending Act XXI of 1929 It says r 

Proyided that a mortgage by deposit of title deeds as defined in section 53 pf the Transfer of 
Property Act 1832, shall take cffeci a^amit any inortgagc>deed subsequently executed and registered 
which relates to the same propertj ^ ^ 

Therefore under the law of India a mortgage by deposit of title deeds, thoi^h 
IS limited to specific cities, is on a par* ‘with any other' legal mortgage The text- 
books and the cases cited at the Bar give some valuable guides for ascertaining the 
mtcntion of parties and also the nature of delivery of the documents of title requisite 
for constitulii^ such a mortgage Fisher m his book on “ TheXaw of Mortgage 
2nd edition, page 32, suggests how the intention to create such a security could 
be established He says ‘ 

Theintest to create Such a secunty may be established by written documents alone or toupled 
vnth paroi evidence , by parol evidence only that thedepos t was made by way of security , or by the 
mere inTarence of an agreement drawn from tbe very fait ofthe deposit ” 

In Homs V l\^tlktnsen\ the Master of the Rolls m the context of that care 
wh^ documents were delivered to the Attorney of the creditor for the purpose of 
enabling the Attorney to dratv a mortgage which it tvas alleged that the debtor 
had agreed to gue, made the follotviog obrervations. 

It u clear ilut these deeds ifvolunfanlydeliveredatall were not delivered by wayof deposit, 
"'“ch itet word has been used in the cases , 1 r as a presertt and immediate security , 
only for the purpose of enabling the Altomey to draw the mortgage^ -which H » 
alleged, tVilimson the father had agreed to g ve , 


The learned Master of the Rolls distinguished the cases cited before him thus 

referred to the deeds were delrvered by way of deposit 
‘“P^y obi galioii to execute a legal conveyance, whenever it 
^^^11 thepnmary latention was to execute an immediate pledge , with an implied 

cngag-mentiodoall that m;gbt be necessary torenderlhepledgeeffectualforftFpirpoK 

These passages mdicatc that an intention to create a mortgage deed in the future 
■*^^^*^**™^ with the mtenlion to create in presenli a mortgage by deposit 
ol title deeds Both may co-cxist InAcyrv mifwmw*, it was held that an agrcc- 
E^t to grant a mortgage for numey already advanced and a deposit of deeds fof 
^ pu^Jose of prepMing a mortgage, was, m itself, an equitable mortgage by deposit 
^ough the tacts of the case do not appear in the report, this decision indicates 
tnat the fact that deposit of title deeds was given for the purpose of preparing a- 
g^e does not m itself without more exclude the inference to create an c<mit 
able mortgage if the requuile conditions for creating thereof are satisfied The 
decision vn \VhtlbTead, Ex throws some light on the iffial requirements of 

delive^ of title deeds There, the petitioner claimed a lien, as an equitable mort 
g^, by depOTit m i SOS' of the lease of a public house as a collateral sccurit) Cor 
j ' T promissory note, and a subsequent advance ol 

£ made m January, 1810 Oncofthcpomtsmootedivasvhcthei thesu^quent 
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advance „f.£ioo.was nbonharged on 

learned Ghancellcr.: in .that, context made the foUowmg oDservauon . 


The- 


med uinanceiicr-: III - 

■ -“If the Original bargain did not If k S eqS^ilent to hre- 

unless the subsequent transaction is equivalent ^ cannot depend. 

the-sum of ,100 was 

advanced, it w-as upon the security of the deposit. -• ^ i' • + 1 ,'- -e-u - 

The said ofeervafiOTS^emph^ize the deposit 

form. It implies that a debtor, who has fl^lo ^Sough the 

.of title, -deeds .in. respect of^an earlier ad'^n , and' foimally re-delivering 

of receiyipg back hhc said docimcnts from „ , • taken by him. It would 

them ’to the .creditor, as pectintyfor fm , evidence' that the documents 

comply with the requirements of law if there , charged by -way of deposit of 

nlreadyVdep^'ited' frith die. creditor would also be ch^ t,y 

title-d^ds:L-.respect:.of the further advanc^^ The d^c^^ 

sionmay, f6r convenien(^ ofrcfeience, be confine the scope of 

[delivery. Leamed.^oumel for the re^ b^is 'df documents already deposit- 

,this decision to a, case.pf further advan ,. .. , ■ ^^g.- jt is true that, the ^rmciple 

ed .with the creditor iri respect of ear i is' of. wider application^ In 

was , enunciated in the.coiitext of h he 'invoked wherever documents of title: 

our view, the same principle wi _ ^-afthe time when the debtor seeks- 

have already.be-en .m-the '^..^J 2 ds In In re Be'elham, Ex. Parte Broderick^ 

to create a mortgage by depo^^ .o banking company in respect of an overdraiyn. 
-■jthefadswere-^ give them, when required, security 

account,. -(vrote, to the directors , p g “j- fa^^ai, to come into possession on 

over his feyersionary interest in one- , security was ever executed in accor- 

the death of ‘the life ^cnant ; but no deeds of 


nt ; but no tenant the deeds of the farm 

drh^-wlth^hiTpVomise..- 

came into the possession of. dr store 'therein the ' 

of paying the succession duty. AS; .rega (.onsent of d as security for the over - 

toliold theih’for the banking co®^^ hf the deposit in the bank ,boo^. 

drafrh account. There was ^‘^^i^i^^^^S'Se-deeds by way of security tn^de use 

nor was the usual printed foi-m of deposi bsequently became' bankrupt. The 

of with reference to the S no valid equitable mortgage- 

Queen’s Bench held that the h^“g c P V ^ j^. t bold the, rents as again^ 

^ the bankrupt’s share in the farm and tig itg^ cohfirmed the sag. 

his trhstee in bankruptcy. .On appe -that this decision n^gatwes tto 

dedision of the’ Quep Jr it is said that though the manager of the bato- 

doctrine of constructive deposit, to cpcuritv fot the bank, the Court did n ^ 

S,h,co„s»tof.< held the 

accept that fact for holding there The main reason for the gore 

decision does not lay d^ Atmeal- fr found in the .judgment of Tord Esh , 

said conclusion of tto Coug of ApPe considering the facts of the case, 

M.R. at pages 768-769 of the said repg _ 
the Master of the Rolls, proceeded to state . 


J procecucu. . i *t 


at sfr the statute of Frauds. In to ta.c 


must be sno\m xnai lacrc uaa ^ thev were left in precisely me - 

But nothing more was done with the deeds j other said something m reply^ 


oral promise to do- 


His Lordship concluded :- 

. . “ I take that proposition to amount to o “e^ words briho^ partics--when 

^lic Statute of Frauds. _ — 


1. ' (ISsd) L.R. 18 Q..B.D. 380. . 
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>THE SXJPREME court roURNAU ^ ^ 

Tt,r mtire ludement lias based upon the doctrine of part performance and the 
f Appeafheld that the facts^ablnhed did not constitute part 
?f the oral agreement The doctrmc of constructive deposit was neither raised 
jior touched upon in that case 

Now let US consider some of the Indian deemons cited at the Bar I” 

Teiruiv Tirraj /tmeniit, the plamtiil had advanced to the 1st defendant^ 38000 

indhadigre^d to advance Bs 27,000 more, the whole ol^ 
by a mortgage of the 1st defendant’s immovable property The id defmd^ 
hLl deposiSd with the plaintiff the title-deeds of his unmovahle proprty, for tte 
nurposi of cnahlmg him to get a mortgage deed prepared and M agreed to execute 
^Smirtgage deed on payment to him by the plamtiff the b^K of ftc amoud. 


ofRs 65000 me llllC-UCCUS VYts%- ! j ' . a- ♦ei Iss. 

defendant for the purpose of enabling hun to dear ««»»» foubts ^ to his 
title to some of the premises comprised in the deeds, but the said dc^ -w-erc neim 
subsequently returned by the istdefendant, nor were othen deposit^ m lieu thereof 
The balance of the Rs 65 ooo was not paid by the plaintiff to the 
The Court held that there was an equitable mortgage of the said property to s^e 
the sum of Rs ^8,000 The fact that the title-deeds tscrc deposited for the purpose 
_r . — e. e. -..-.Oeoce.. yl.d rtftf foirtifv- Hif! HOt IH BHY WBY prccluae 


•of executing a mortgage deed, which did not fructify, did not in any way prcc u 
the Court from holding on the facts of the case that a mortgage by deposit of «ti^ 


deeds was created m respect of the amount that had already been to the 
The Court relied upon the prmciple enunciated by earlier English decisions ba^ 
upon the fact whether amounts were lent before or after the deposit o*,*‘“*, “ ^ 
In Jaitha Bhma v Han AbJal Vjad O^mait*, the facts were theSe The plamtm 
•consented to lend Rs 10 000 to the defendant The Utter deposited with him on 
find April, 1883, the title-^ceds of a cerlam property On receiving them me 
plaintiff told the defendant that he svould take them to his Attorney, have a d« 
drawn and then advance the money The defendant applied to the plamtin to 
the money before the deed was prepared, but the plaintiff refused, ^ 

■would not advance the money until he was satisfied by his Attorney, and the dcM 
had been prepared At the lime the deeds were handed over to the plamtin 
there was no existing debt due by the defendant to the plaintiff On 6th Apn», 
1885 the mortg^e deed svas executed, and on the same day the money svas m 
vanced by the plaintiff to the defendant The mortgage-dc^ was not rcgistcrrt 
The plaintiff filed a suit for a declaration that he w as entitled to an equitable mort- 

£ ge upon the said property and for the sale thereof The Court held that tne 
:ts no equitable mortgage was created From the aforesaid narration of fects 
it would b» obvious that the plamtifflenl the money' immediately before the cxecu 
tion of the document indicating thereby that it svas paid under that document 
Farran, J , svho delivered the judgment, relied upon the following passage from 
•Seton on Decrees page 1131 

in exatins debt to be 
i , sKus if to secure a tosh 

Then the learned Judge cited the foUowing passage from the judgment m ^ 
HtUtams^ 


«lf deeds be delnered to enable a legal mortgage for securing an tr. 
there s an equitable mortgage until the legal mortgage is completed , 
yet to be made 


Certainly ifbefore the money >\as advanced the deeds had been depot ted with a view to pr<* 
pare a future mortgage such a transaction could not be cons dered as an equitable mortgage by depo- 
f t but It IS otherwise where there ts a present advance and the deeds are depot led under a pro^* 
o forbear suing although fhe> may be depot tcdonlyibr the purpose of preparing a mortgage deco 

r 1 t-- . maspartofth security and become pledged from the very nature 


These two passages also mdicate that the fact that title-deeds tverc deposited fof 
the purpose of preparing a future mortgage is m itself not dccisn c of the question 
-tvhethcr such a mortgage was effected or not A Division Bench of the Bombay 


3 (1838) 51 Revised Reports 339 


;j]y ; yi. j.rjKmm^v:.hUX{mii^ XSubbaRao,J.). ' 

High Court in Behf am Bashid Irani ‘v.J>6rabji of title-deeds 

there was no evidence -whatever of intention _ defendant in Bombay 

with the debt.- The plaintiff therein .f ^ Wowed a suS fro^^^^ 
title-deeds of his property situate to be inadmissible for want of regis- 

■He also executed a document but that -was held circumstances the docu- 

tration. There «-aa no other evidenee to ,Sg : 

ments were deposited. Beaman, J., made the loUowing o 

“ The doctrine thus created, amounted at that lo'th^^^^ 

just expressed it, although the learned ’ raneous or subsequent deposit of title-dee^, 

tion arising from the fact of indebtedness and 5 j virtually adopted this presumption as a 

Then for the better part of a century, the disappeared. Latterly, however, the legal 

presumption oflaw and the need ofprovmg mten 1 the Courts began to insist more and ™ 

SoctrineinEngland veered in the opposite direction and Coum^^ |ecn embodied in our own 

strongly upon the proof of intention as a question 

statute law and that is .the law we have to administer. ^ „vcliide the prc- 

This decision only negatives the °4Sn drcuStances from ^he vej 

sumption of fact of a mortgage arising of the subiect is .found in V.E.R-M. 

dep^it of title-deeds. An elaborate decided in that case was; 

A.R. Chettyar Firm v. Ma jfoo Teen : “^itle-deeds ” denote?. The Court 

■what did the terms “ documents of tit c an , ^5 as show a prima facte or 

Jield that they denoted such a ^oc^enV or ^oc^mts^s But 

apparent title in the depositor to learned Chief Justice, -who spoke 

what is relevant for the present P'f P“^ on the subject, observed . 

ibr ,he Co„., .fter considering ihe .oiH ,h.. f™« 

“ If the fomi orthe decumcntso^itle conclude mong^ge by 

■deposit of such documents alone the j-Qy the repayment of the bcin-ebuttable, 

positedwiththe intention of creating a y n ,, 

■deposit of title deeds would be ProY<=d 5 ’whole told against it. ’ 

and would not be drawn if the weigh . . •, ♦ i f title-deeds, as defined by 

•The learned Chief Justice accepted tte an inference of a mortgage 

Jiim were deposited and the money could be displaced by other evid 

could be drawn though, such an inferrace^^^^^ 

It is not necessary to pursue he ^ ^ Transfer of 

The foregoing SlS^ds is one of the forms of mortgages 

Troperty Act a mortgage m specific immovable property for h 

whereunder there is a transfer o i advanced or to be -advanced by , 

purpose of securing payment o mo -takes effect against a 

W , Therefore, such a ^ ?n St of the same property. Tlie hr^ 
subsequently executed and regis j„nt- (ii) deposit of title-deed ; and (i ) 

requisites for such a mortgage are ( 1 > debt. Whether there is ^ti m 

intention that the deeds shall be ^ocunty for a question of fact in each case 

tion that-the deeds shall be security fo presumptions and on 

The said fact will have to be decided presumption oflaw 

•oral, documentary or circun^tan la .. . jn^j-tgage, for no suciy>resump 
that the mere deposit of titlc-d^ds co Transfer of Property A . 

Bas been laid d^n cither in the A ^ct that under certain 

But a Court may presume under foction 4 -n^ofitvite a mortgage. But that is 
circumstances a loan and a dep^it of i o- from the, existence of some other 

really an inference as to the. existence o deeds were deposited there -vv^s 

fact It facts. . Nor the fact that at ^^c-time the tdle deeg Consistent with, 

an intention to execute a mortgage d«dnmi j.^^g_jjeeds to be in force till , the 
the intention to. create a mortgage Y P rp-giish Courts, making a distinction 

mortgage deed was executed. rl that following it can at best be only a 

betw^ the debt precedmg the deposit ^nd that Mlo g ^ 1 for 

.guide ; but the said distinction itself ^not be debtor 

npplicationiunder all circumstances. Physical delivery o . 


1 . 


^ ^ — : L, -i.'.-i'-' 71933) I.L.R-.-11 Rang- 239, 253.-' 

(1914) I.L.R. 38 Bom. 372, 374. t 


THE SUPEOIE CTURT JOURNAL. 


[1964 


to tho creditor is not the only mode of deptmt There may be a corntmctive dmosil 
A Court tnll hatar to ascertam in each case whether m substance there is a deluery 
of mfc-dSs by the debtor to the eteditor If theereditor was aheady in poKesiion 

ofthetitle-derib it would be hyper technical to insist lyon the fi^hty 

ditordelivcrmg the title deeds to the debtor and '>>'> debtor rc-delivermg thm 10 
the creditor \Vhat would be necessary in those circi^tancm is Whethra the 
Stties agreed to treat the documents in the possession of the creditor or his agent as 
deh\er) to him for the purpose of the transaction 

With this background Vfc shall now proceed to consider the questions that 
ari'e for consideration on the facts of the present case 

The first question u %\hcther there was a mortgage by deposit of titlc^^ 
of the B Schedule properties on loth May, 1947 Jo 

on that date there a loan and whether the first defen^nt deliver^ o 
appellant the documents of title of B Schedule properties rvith the intent to create 
a security thereon t 

Learned Subordinate Judge and, on appeal, the High Court held on the evi 
dence there was no such deposit of title-deeds with the reqnisite mtmtion on lom 
May 1947 Learned Counsel for the respondent pressed on us to fol^i' the i^ai 
practice of this Court of not interfering wth concurrent findmgs of fart But the 
question svheiher on facts found a transaction is a mortgage by deposit of title-dc^ 
IS a mixed question of fact and law That apart, both the Courts m citing to 
conclusion which they did missed the impoitance of the impact of 1 m te^ ol 
Exhibit A-19 on the question raised We, therefore, propose to consider the cm- 
dence on the said question afresh, along with Exhibit A 19 

In para 5 of the plaint, after giving the particulars of the promissory noW 
executed by the defendant m favour of the plaintiff, it is stated 

‘ On 10th hlay, J the fint d«f«n^t depos ted with the plaintiff ai Madras other title dee* 
andpapen relation tohishatf share in itertii specified in* B SehMule beieuader with^ent tOCTWe 
ateeunty overthe same in respect ofadvances made and tobe made by the plainulT The first dei^ 
danthasi'urthercxecutedamemorandumofasreetnent dated 5th July l&47,m which 
aottgagethus created and the amount borrowed by him till then were acknowledsed andhchasuna« 

taltentorepay thesaidsumof Rs 16,S00witbinterestaifipercent per annum and to obtain aretum 
ofthe title deeds and documents deposited by him with the plaintiff Ibis memorandum of agremmt 
has been duly registered and the same is herewith produced The plaintiff prays that its contentsmay 
be read as part and parcel of this pla nt 

There is, therefore a clear avennent in the plaint that an equitable mortg^c 
created on loth May, 1947, and that was acknofitledgcd by the agreement dated 
5th July, 1947 -The ist defendant did not file any v\Tittcn-statcmcnt denying the 
said allegations ^Thc 3rd defendant, the only contesting defendant filed a writtm 
statement vi herein he put the plaintiff to strict proof of the fact that the sums claimed 
m the plant were due to him from the ist defendant and of the fact that the first 
defendant effected a mortgage m hss favour by deposit of title-deeds Before 
consider the oral evidence, we shall briefly notice the documentary evidence m 
the case , 


Exhibit A 1 dated 25th January, 1047, Exhibit A'9 dated 13th Feburar^ 1947 > 
Exhibit A 12 dated 2nd March, 1947, Exhibit A 14, dated 7th Apnl, Exhibit 
A 15 dated 13th Apnl, 1947, Exhibit A 17 dated 10th May, 1947 and Exhibit A 18 
dated 4 tk July, 1947, are the promissory notes executed by the ist defendant m 
favour of the plaintiff The total of the amounts covered by the said prormssory 
notes IS Rs 16 500 Itis not disputed that the promissory notes were genume and 
that the said amounts were lent by the plaintiff to the ist defendant on the dates 
the promissory notes bear On 26th January, 19^7, j r , a day after ^e first pro* 
misso-y note was executed, a list of Ullc-de^ of the properties belonging to the 
ist defendant in Tanjore was given to the plaintiff as collateral security and by 
way of equitable mortgage for the l<»n of Rs 1,500 borrowed under Exhibit A i 
On 7th Apnl, 1947, the 1st defendant ocecuted an unregistered agreement m favour 
of the plamtiff whcreimder, as the plamtiff ^rced to lend to tlw ist defendant 
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tothc KumbakonamBankand to en^le iiimtoj^ P of the properties 

to.execute a of the Tanjorc p op bring’all the title- 

mortgaged 'to the Kumbakonam the plaintiff for prepar- 

dceds from the Kumbakoi^ Bank and jst defendant was wiUing 

ing the mortgage deed. This agreement s^ s . i^j^tiff and with that object 
to execute a mortgage deed of his to the plaintiff for preparing 

undertook to bring the title-deeds and hand olaintiff on the same day 

the mortgage deed. Pursuant to this ’ jjgj. ^ promissory note of the 

advanced to' the. ist defendant a sum of 3 j ther sum of Rs. 3,000 under a 

,a™eda.e. On IS* April, d« P'™“f b?irg the .Met 
promissory note to- the ist defendant. /p^hibitB-s) he authorized-the Manag- 
deeds, butby a letter dated ayth- April, title-deeds and the mort- 

ing Director of the Kuihbakonam -Bank to hand over th^ p 

gage deed duly discharged .to the p^m ^h ^ ^ plaintiff wrote a letter, 
amount due by him to' the Bank. .P” 5.P- Y’ V g, Narayana Ayyar 

Exhibit B-i, to the = Kumbakonam ^^okmfom ng tl^ the Bank from the ist 

■of Madras would discharge the mortgage said Narayana-' Ayyar the 

defendant and authorizing the Bank to “ = , , The said Narayana Ayyar 

■cancelled mortgage dwd and th^ re a iv amount due to it.frottiithe 'ist 

took the letter. Exhibit B-i-, to the /-^^g ist defendant and sent -’thein on 

defendant and took the title-deei^ on e May, 1947,'- the- ist defmdan ; 

to the plaintiff at Madras by a fona suiA of Rs: 7, too' m' favom; 

executed -another premssory note, . -j by ■ Narayana- Ayyar ^o the-;Ban^ 

of the plaintiff in regard to the ' amb ^ ' P ^^gtj^gj. promissory note Exhibit A-18. 

On 4th July, 1947 1st defendant executed ah^h^ of the amounts advanced 

in favour of the plaintiff for -a suin of - 4 Rs. 16,500. Exhilut. A- 9^ 

up ito' that date by the plaintiff tp of agreement executed between- 

dated 5th July,' 19471 ts ^"^ogistere ' o™ , executed on S^h 

the plaintiff and the pt defendant, dho^ 1 947, , an d.iy as eventually registered 

was presented for registration pn 3 ^ . ^ fWat’the said agreement wjas.execute 

c,th Tuly, 1947. 'Under section 47 ot tne.is. | .th julv, i947- ' Under that docu , 

hdvilefalefectfrWthedatedfexemW^,^ January,' 194?, 

ment the ist defendant, after ac^owMgmg ^ ^W-bf Rs. 16,500 under, 

and 4th July, 1947, he had receded from ^ plaintiff, pre^e^.d^ to state., 
various promissory notes executed in lavour , ■ ; - 


< :■ ' - ■’ - ■ in clear andi unambiguous temR .The ist 

This acknowledgment is couched -‘P . . mortga^-e by deposit of title-deeds 

•defendant acknowledge in expr«s j^g graf evidence . adduced in this, 

was effected on loth May, 1947 - “ J) • vPuld establish that the ist defen- 

•case, the -said documentary, evidence the . plaintiff and effected 

dant borrowed a sum ofl^. 16,500 from 1947, as security for the repay-; 

a mortgage.by deposit of title-^eds on . lO^frMay 19 ^^^^^ 

ment of the sa’d amount. Exhibit a ig sionia n title-deeds ih .favour of the 
•defendant that, he effected of tSrd defendant was executed subse-; 

plaintiff. : As the ’fortgage dced in favom pf • 

quenttd Exhibit A-ip.'hc is bound by that adm^om defendant, who 

■dence on the record to explain: away Exhibit A-19 was executed ivasaiot 

eould. explain the efreums^^^^.'f f 3^^ 

trdtdi3pSredde“^^^^^ docuhient. . -.P^. r- 

is .the^lamtiff.. He says in.ihis cxaminatiomm-chicf 
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‘ On 10th May IM7. defendant I and Narayana Ayyar met my lawyer at hladras and 1 was rat 
for Eih-buA ITuihepro-noteexecutedforRs 7,100/ for the payraenr made to the bank De 
fendant 1 then personally handed over the doeumenUtoTO by way of depositofutle^ie^M so^tr 
for the advance made and to be made Defendant I d*d not execute any^ortga^e In Ju y IW, 

defendant 1 asked for Ra 400 to buy stamps for the mortgage J pajdRj 400underExhibJtA IB On 

5thjuly 1947 the memorandum ExhlbitAlS wai executed m my lawyers house My lawyer 
attested the document as -well as Narayana Ayyar They saw defendant 1 sign the document 


If this evidence is accepted, the plaintiff’s case will be established to the hilt^ 
But in the cross-examination he deposed 

OnSthJuIy 1947 the agreement aboat exiting a s mplc mortgage was changed wto one cf 
equitable mortgage Defendant 1 suggested it and 1 was advised to accept and I accepted •* 


Reliance is placed upon this statement to show that the idea ofcffcctmg an equiUble 
mortgage daivncd on the parties only on 5th July, 1947 and, therefore, the case 
that such a mortgage s\as effected on loth May, 1947 must be untrue We do 
not see any inconsistency between the statement made by the plaintiff m the exami- 
nation m-chief and that made in the cross-examination What he stated m the 
cross-examination is that though it was agreed earlier that a formal mortgage deed 
should be executed on 5ih Jdy, 1947, the parties, for one reason or other, sverc 
content to hate a deed of equitable mortgage It is too much to expect this witacss 
to bear m mmd the subtle distinction between the execution of an equitable mort 
gage on 5th July, 1947, and the aclmowledgmcnt of an equitable mortgage that 
had already been effected In his statement he emphasized more on the docu- 
ment than on the contents of the document So understood this evidence docs 
not run counter to the express recitals fcund in Exhibit A 19 There is also nothing 
unutu^ that on the advice of the Advocate the formalities of actual delivery were 
complied with m the presence of the Advocate But one need not scrutinize the 
version of this witness meticulously m that regard, if m law a constructive ddivery 
would be as good as a phpical delivery We, therefere, do not see m the evidence 
of PW 1 aaythuig to discountenance the admission made by the ist defendant 
m Exhibit A 19 


, P ^V 2, the Advocate, also says m his evidence that he gave the title-deeds 
to the tst defendant and arked him to hand tl^m over to P\V l and to state that 
th^ ^d documents already deposited v>ouId be security lor the loans advanced 
till that date There would be nothing unusual if an Advocate who knew ttc 
technicalities of a mortgage by deposit of titlc-dccd», advised his client to conform 
to the fon^ities Even it the parties accepted constructive delivery, the evidence 
given by this vvilnes is more an embeUisbUent than a conscious effort to depart 
from the tmth ^ to what happened on 4th July, 1947, this witness says that on 
that date the ist dcfcndaat and Narayana Ayyar came to lun and sujrgC'tcd that 
the memorandum may be reguiered instead of executing a simple mortgage as 
that would cheaper There is nothme unusual in this conduct of the parties 
either If there was a mortgage by deposit of tiile-dceds at an earlier stage, even 
though thCTc was at that time an a^cement to execute a formal document later on, 
there would be nothing of the way m the parties for their own reasons givmg up 
the Idea of executing a formal document and bemg -satisfied xvith a mcmorandiun 
^ImOTv^gmg the ^licr form of security In the cross-exammation this witness 
u 1^^^ only to make a simple mortgage over 

the half^re ^eied fay aU the title deeds given to P W i This statement only 
meam that till that date &e parties had no ideaof executmg a document acknowledg- 
^ the earlier mortgage by deposit of title-deeds for they wanted a formal document, 
ihis aimver IS m no Ivay inconsistent with the statement cf the Advocate at the- 
^ mortgage by deposit of title-deeds on lOth'May, i 947 
gitro.NMayana Ayyar, as PW 3 supports the evidence ofPWs x and 2 
He^ in ha cross-cmnunation says that it was only on 4th July, 1947, the idea of 
tnortg^e was suggested bythe 1st dcfmdmt and that ort 
lOthAIay, 1 ^ 7 . he did not s^cst to the tsedefendant to execute any document. 

u mlhe cross-examination would not be mcomutaii 

that made by him m the ciainination-m<hiei; ifahe former statement'wa? unde#- 
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« ,da<e'to;Ediibif A-.9. ThU.avto«a tut' wf 

exiting JSxlIibit;A-I 9 'da^racd,on:thc.^paJ:fl«^^nly on ^4 y^ 

dence df. fliesc- three .witnessfcs' 'is . coi^istcnt : with the. ^ 

defendant in Exhibit A- 19 . ' The . cVideritiair value it.suppprts 

is in no way displaced by the hold that, on lOth May, T947^ 

the recitals therein m toto. ■ In the circuimtanc , plaintiff physically as security 
the ist defendant deposited the thle-decds_with he p^a^g^^puys^^ y 
for the amounts advanced by. the plaintiff o . j^ding-over of the documents 
Even if the twidence of the witnesses as rega P-mbellishment of what took 

physically: by the. ist :defendant to the plain 1 ' . delivery, we think that such 

place on that date and that there was on^ r of the Transfer of Property 

delivery satisfied the condition laid down by sec 5 U)- ■ t 

il Is ^.snded W If 

of the title-deeds was to the appellant srepresmite ,N^^y 

konam and therefore, the mortgage by ep . . ^ law such a mort- 

deemed to have.been effected ^^.Kumbakon^ 

gage could not be effected at r-p Act. ' Biit ISjarayana Ayyar, 

tiohed in, section' 58. (/) of the TramCT authority to take thfe title-deeds -on. 

as P.'W.'. .■?, stated in his evidence that h 'taken d"livery‘6f-them on h^is- 

behalf ofthe. ist defendant ^nd that,^aftj^hav .ig^ ^ But whether 
behalf, he sent them to the plainti , /the' Bank as' agent'of the ist defeny 

Narayana Ayyaj: not affect the question to be , decided lu t^ 

dant or hs that of the plaintiff, it \vo ^ Awar was the agent of the plaintiffi. 

present case. We shall assume that_N 7 , intention to' -create a -mortgage by 

kt mere delivery of title-deeds without mortgage. On 5th, ^ay, 1947 . 

deposit, of title-deeds ^vould not uons 1 . ^ „»;n tiff through his agent, .^arayana 

when the title-deeds '^ere .received by P ^ purpose 

Ayyar, at 'Kumbakonam, they , , nhvsical possession of the title.-deeds a 

the mortgage .deed. The the title-dee J by 

Madras on loth May, He was'mot holding the saM 

the plaintiff was as agent of the title or interest therein. The agmts 

ments in his own right on b^s^of 

possession was the.poss^ion plaintiff and the ist defendan^t, “ 

1047, the creditor and the agreed to deposit the’ said title-deeds 

ifthe house of P.\\k 2 and ^^enst defengat ^agreed 

already in the physical possession o , P prom loth May, 1947. th.e-plaintiff 

thereafter as security for the {• ist defendant but held .them only 

ceased to hold the title-deeds ^ agent title-deeds to the ist 

as a mortgagee.’ If the Pl^™ iSuSdiately’ handed oyer the 'same to the plaintiff 

defendant and the ist.defendan conceded that a'valid mortgage_was .created. 

■with intention to inortgage them, j_ore the substance for the form. When. 

To insist upon such a Ibrmality s . ■ oji' hold my . title-deeds as security ,, 

the. principal tells ;the agent _ jpnyerv •‘••-For convenience of reference such a 
in substance. there IS a physical d i-y of title-^deeds; . The law recegT 

delivery can be described a^ constru j ^ X hold that,' even on the assump: 

r.M;ScS f 

ieeds. 


The last argument of Icm^ed ^X^*^VotrMay ^i947 t'm'der Exhibit A-ig sutih 
no mortg'age’b'y, ‘deposit .of title-deeds on ioth y,.^ 4/»,jj^ .^.^^^^.^ 
a mortgage was CTeatcd .at >. ^ 

mcnt .ih express terms says that, the doc^'^ut^ ^Xit of title-deeds. ' Assuming, 1 

1947, with intention to create a ®'^’^^^S®.XitiSrr-be inferred from the documimt 

t4t-nOTTtrdone-hn--that‘datcrct^^^ tf title decds .were ,m the 

aston: 5tlr-July,:i947 ? Admittedly on 5* July, i947 tuc.tm 
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p6siessioh of'tfce plaintiff If On that date the istidcfenffantihad cjcpresscd his 
intention that from that date he -would consider the title-deeds as ‘security for the' 
loans al^d/advanced td hun, all the necessary conditions of a mortgage by deposit 
of title-deeds wcnld b" present tiarndy, (i) debts (ii) consfructmrdeluery and 
^iii) intention The fact that he had rach an intention from tn either da c could 
■not mate any difference m law as the intention expressed was a continuing one 
Onsthjuly 1947 according to the 1st defendant the mortgage by deposit oftitlc- 
deeds was in existence and therefore on that date the 'aid three necessary 
ingredient' of a mortgage by deposit of title-deeds were present 'We therefore, 
hold that even if there was no mortgage by deposit of title-deeds on 10th May, I 947 > 
it was effected on 5th July 1947 ^ 

If the mortgage by deposit of title-deeds was effected on lO^h May, i 9 -i 7 » 
or on 5th July, 1947 the legal position would be the same as the mortgage deed in 
favour of the 3rd defendant was executcd'only on TOth October, 1947 Though 
“Exhibit A-i 9 was registered on 22nd June, I 946 > under section 47 of the Registra- 
tion Act the agreement would take effect frofc 5ih July, 1947 

It IS not disputed that in the partition that was effected between the 1st defen 
■dant and his brother the properties specified m * C Schedule were allotted to the 
share ofthc 1st defendant If so the plaintilTwould be entitled to have a mortgage 
decree in respect of the said properties In th- lesult th“rc will be a prelunmarV 
•decree in ftvour of th* plainri/Ffor the recowry of thesmn ofRs 20434 jj'OwiA 
interestat 6 per c nt per annum thereon till the said amount is paid The period 
of redemption will be three months from today and m default the ‘ C ’ Schedule 
properties will be sold for the rcalizauon of the same Liberty is reserved to the 
plamtiff to apply for penonal decree against the ist de'endant in case there is 
any dcfictenw after theJiypotheca has been solq The decree ofthc Suboidmate 
Judge and of the High Court are 'ct aside and there will be a decree m the said 
terou The rst and 3rd defendants wiU pay the costs of the plaintiff througJ out 
K S 3 Appeal elloio'd 

tAe supreme court op INDIA" 

(Civil Appellate Jurisdiction ) 

— PB GAJENDHAOADkA* Chtt/JuiM K N IVA'lCHbO, J C SlUB, 
N RAjAooPtLA Ayvaxoar and SM S/kr? JJ ^ 

■Raja B ca Kishore Deb hereditary Supermtenuent, Jagannath 

Temple, P O and District Pun Appellant* 


The Sutc of Orissa Respend nt 

A review of ihe provis ons of Onssa Shn Jasaimath Act (II of ISja) shows lhat broadly speshaS 
-the A« provides for the management of the wular affairs uf the Tetapleand does not interfere w * 
"therel gious affairs thereof yduchhavetobeperfonncdaccordinsto the record of rights prepared 
tinder Onssa Puw Shn Jagannalh Temple (Adniwirtratwn) Aet/XI V of 1932) and tvbae there u no 
guch. record of rights m accordance with custom and usage obtaining in the T^ple 

The Temple m a class by itself in the State of Onssa and therefore requires Speaal tr«t 

ment A law ^ be constitutional even though J» reiala to a single mdrwdual or tempie Tb# Art 
cannot besiruck down under Art cle J4 of the Const (utioa because the temple holds a aaique posjU® 
amongst Hindu temples m the State of Onssa and no other temple can be reearded as eompa«W* 
with It re 

If the secular management of the Temple was taken a<fay r,om the sole control of the penon be^ 
duanlyinmaaagementaodvatediaaeommiMeeofwbidibestinremamsihe chairman tteanaottK 
ons wntamedmtheActlbrthal purpose axe hit either by Art cle 31 (2) or by^*: 
cle 19 (I) (/) The nbbt ofsupcrmtendeiK* isnot property m the instant case for it caned no benrtoa' 
eiT]oymentofanypropertywithitandthatnhhthainotbecnacquiredbytheSeaTewhchArtcle3! (i) 
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' : Rights; privileges and prequisites enjoyed by the tnariager as fadyasevaks were] not affected by 

rtheAct. • r 1 ' 

• 'ciauk-(l)ofsWibnl5impos«adutyontheconrmitteeto]bok^terthe 

tpuja and leaves the religious part thereof mtirely untouchrf. it interferes tvith^he 

•ionnancc,ofreligiousd.Sies themselves. The attack on this prOtnsion that itmterlcres win m 
■religiousaffairsofthctemplemusttherefqrefail. ^ 

Appeal from the jud^ent and Order dated 30th April, iQsS, of the Orissa 
High Court in O.J.C. No. 321 of 1955 - 

M.C. Setalvad. ^nd Sarjoo Prasad, Senior Adto;ates {A.D. Mathur, Advocate, 
with them;, for Appellant. ■ ' 

• . S.V. Gupte, Additional Solicitor-General of India {M.S.K. Sastri and A.jV, 
■Sachlhey, Advocates,- with him), for Respondent. 

The Judgment, of the Court was delivered by > u n 

-Court of Orissa. - The appellant was su High Court. The 

■death of the latter while the writ Shri Tagann^ath Temple (hcrein- 

■casc put fortvard in the petition firstly was prop/rty of the petitioner, Raja 

after referred to as thc Tcmple) was the p f property vvashinconstitu- 

•ofPuri,-and the'Act, which deprived the appellant ^ prope ^ 
ionalin,view of Article 19 of the Constitution In the ^ 

hat the appellant had- the sole right of sup without payment of compensa- 

fcmplc and that that right could not be taken y without any compensation 
ion, OTdiW Act mimuch as it wok « SloS rishfof 

vas hit by Article 31 of the Constitution. . „r Article IQ (i) Cf) ^nd inasmuch 

upcrintendencc was property whhm the me ^ an unrea- 

is the appellant had been deprived of P Article to fs). The Act was further 
ionable provision 'which was not saved un , therefore hit by Article 14 

ittackcd on the ground that it was discrimm y out for special legislation, 

the Gonstitufion, -ds the Temple had b^n singled endows 

though there was a gcqeraMaw in - Kridowments Act, No. II of 1952. 

tnents; namely, the: Orissa Hindu' „ nftthc Constitutiori to invalidate the 

Reliance was placcd on Articles 26, 27 an hetition how those Articles hit 

Act, though the appellant did of the Temple funds for purposes 

the Aet. Lastly, it was urged that the u 1 , Act' was illegal and ultra vires, 

alien to the intemst of the deity as proposed under me ^ 6 . ^ 

_ ' The ■ petition was^ opposed on ^j^peUant! ^The' case of the State waS 

Temple was not the private Pf°P°^^^iv/rp alwavs-had'thc right to sec that it was 
that it was a public rSsh conquered Orissa ift 1803, the Tcttiplc 

pi opcrly. administered. - ■ -\4-,,-iiTn RulerS directly, though through 

had for, a long, time been ^lanagcd V Mu^im^ directly by the 
Hmdu employees. After 1803, the Temp g ^ management was made 

British Government, .thoughbyRcgulattoTiy’^ die Raja of Puri), who was ap- 

■over tothe Raja of Khurda Jwho is now of his family’s. connection -in Ac p^t 

.pointed as hereditary .superintendent *9 ^ mismanagement, in the Temple 

ivith the. .Temple. . Even so, whenever , , . Qovemmcht always mtervened 

•durihgthc course of the last, century and^aiiqum through 

and many a time administered the scKuiar ana to execute a power of 

•one of its; officers in whose favour, the n^wcrs of management. The case of 

.aftomey divc.sting himself completely o P_ d mirinanagernent of the, Temple, 
the State further was that in>ieyv of the repo i Temple (Administration) 

the . State Legislature passed the Pun ^ "g^gcial Officer for the prcparauon 

^ct (XIV oft 1952) ' for the .-PP°‘«timcnt^a Spe^a ^ ^^d 

•ofartcrd.pertaininrto.thciightsanddutics.oiai. . - . 
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such other persons connected rtith the sera, pup or iBanag.ment of the Temple 
and its endowments m order to out the administration of the Temple on a suitable 
basis A Special Officer was accordingly appointed who submitted his report 
on i^th March 1954 which disclosed serious mismanagein'‘nl of the affairs 01 
the Temple and m con-cquencc the Act was passed in 1955 Tf^ SUtc contended 
that the Act svas perfectly valid and constitutional and did not offend any constitu* 
tional provuion 


^Vhen the matter came to be argued before the High Court, the appellant 
gave up the plea that the Temple was his private property and it v\as conceded 
^hat if was a public temple thcprt^eitic* of which were the properties of the deity 
and not the private properties of the Raia of Pun In view of this concc'Sion, 
the attack on the constitutionality of the Act was based mainly on the ground that 
it took away the Raja s pcrqui-itcs vvhicli had been found to belong to him m the 
record of rights prepared under jhc Act of 1952 It may be mention^ that the 
Raja of Pun had two fold coniftcuon withffic Tcnmle In the first place, die 
Raja IS the ad>a »cvak 1 e the chief scrv-ani of the Tempi* and m that cap^citr 
he hascertau tights and privileges In addition to that, he was the vole supermten 
dent of the Temple and was m charge of the management of the secular affairs of 
the Temple The main contention of the appellant before the High Court -was 
Ihatthe Act not only took awa^the management of the secular affatis of the Temple 
from the appellant but also mterfcfed with his rights as adya sevak and vvas there 
fore urx ■institutional The High Court repelled all the submasions on behalf of 
the appelknt and held that the Act was valid ard comtirutional except for one 
pros bion contained m section 28 (2) (J) themof The High Court therefore struck 
down that prov ision and upheld the constitutionality of the rest of the Act There 
upon the 'appellant applied for a ceriiftcate-which was granted , and that is bow 
the appeal has come up before us 

Before we coosidcr the attack, on Ihc tonstitulionality of the Act, ws should 
Ilk© to mdicate briefly what the scheme of the Act is and Vhat it provides with 
respect jo the management of the Temple 'Section i prov^d.^ for its commence 
meat. Section a provides for certam repeals Section 3 provides that the Orissa 
Act XrV of 1952 shall bi* deemed to be a part orUic Act and delegates to the com- 
nuttcc constituted under section 6 of the Act all powers of the State Government 
under the 1952 Act from such date as the State Government may notify Section 4 
IS the definition section Section 5 veits the administration and the gov’cmance 
ofthc Temple ard Its endowments m a tioimmttcc called the ShnJagannathTempf®' 
Managing Committee The Committee shpU be a body corporate, having pn- 
petual succession and a commofi seal and way by the said name sue and b© suecL 
Seetion 6 provndcs for the constitution of the committee with the Raja of Pun » 
Its chairman Ao person who docs not profess the Hindu religion shall fac eligih’* 
for membenhip Besides providing for some ex ejjuio members the other members 
of the committee are all nominated by the State Government, one from among th© 
persons entitled t j srt on the mukhiruaidcp three from among the sevaks of thcTedp^® 
recorded ar »uch m the reewd of ri^ts and seven from among tho»e who do not 
belong to the above two classes The Collector of the District of Pun iS an 
ojuto member and is designated as the vice-chairman of the committee Section 7 
provides for the appointment of a chairman during the minority ofthc Raja 
Pun or durmg the time when theRaj^ is suff nag from any of the duabilitics mw 
tioncd m £<*ction io.(i), clau-cs (o) to {«) and (g) thereof Section 8 lays down that 
slothing in section 7 shall be deemed to aff-ct the rights and pnvilege, of the Raj* 
of Purr in respect of the Gajapati Maharaj Seva merely on the ground that the Raj* 
has- ceased to perform the duties of the Chairman for the time being Section 9 
provides for the terms of office of meiDbcr» and section 10 gives power to the Stat^ 
Govxmmcnt to remov e any member of the committee other than the ex ajjicto jn«i* 
hers on the grounds specified m clauses {«>to (g) thereof No member can bei^ 
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mo'.^d from his membership unless -he has. bc6ii givcii a -reasonable oppor^nity 
of showing cause- against his r'cirioval. Section 1 1 provides for dissolution and 

supersession of the committee- in • certain .c6ntingcncics, sucji as mcompetenre 

to perform the duties imposed upon it by the Act or making of default in performing 
such duties. The committee is given an opportunity to show cause against any such 
action before it is taken, and provision is made for cdntimimg t e manag^ n u 
ing the time .the committee is superseded or has been disso ved. ec i n P 
vides.for chsual vkcandies, section 13 for the meetings 

14 for allowances to the members of the committee payable from J^P’afund 
but no member of the committee other than the admmis ra or and 

salary or other remuneration . from the Temple fund excep u of 

daily, allowances as.may. be prescribed. Section 15 provi ' ■ 

the. committee and it may be quoted in full as it is the mam g 

' • "to: 15 . ‘subjecttotheprovistonsofthisActandthcRulesm^^^ 

duty of the ‘Committee^ ‘ • , ' ’ . . . ' -r. . 

(1) to .arrange' for the proper pdrfomiance df^apuja, and of the toly and penodicai huts 

0? the Temple in accordance->with the Record-of-nghls; fi<‘. * , 

. {2)'to provide facilities for the proper performance of ^vorshipb’y th p' grim^ 

; (3) .c ,fe r«ri, ? ‘r 

cervation and managemciit of, the properties vested in -j.,: ’ .uTm- 

■i ■ i r \ „,„Hr.ron-er hvKieiiic conditions intheTem- 

. . ( 4 ) to ensure maintenance of order and offering made therein ; . . ‘d 

e and of proper standard of cleanlmess and punty m ^ _ 

„ (5, .to. of .to .pooffio .-.d .iUdioto »do™.s to. .P... 

uaes, sodar as may be knotyn, of the donors , . , ' calaried staff ; and ‘ 

, ..( 6 ) .omkkop*™onfor.top.ymoi.ofrt.bl.^ ^ „,„gim.ot,or 

/fThmole oropertiessubiecttoiceitain 

ketion 16 provides a ban on .the alienation ^ pavf no power to borrow 

Bnditions. Section 1 7 lays dotvn that the ^ g^yg-tJon of the State .Government. 

noncy.fromahyperson except with the pr - report to be submitted to the 

lection 18. .provides for .an. annual , rommittee with the prior.approyal 

.rovemment. Section 18-A gives power ;tl> ^ - .p^g Controller of .the district 
:>f the State Government to delegate pg a'mcmber.of the commi ec 

“bas.thccascmaybe, to the officer .who ^to the State Government to 

'apIaceofsuch Collcctbr.. Section 19 provides for the qualifications 

appoint an administrator for. the Temple..^. . ' gyf]. section 2i;for 1 - _a 

^ad conditions df.service of the-admmis _r. . . _ggiaiiy attacked- wc quote 1 

duties oftheadminis.trator.. -As this scction-Is^^P"*^ ., .. - 

'afuU.- ^ - ' ■ ‘ - ^ nAri-mittee and its chief ececut 

; "Siction 21 .- ( 1 ) The Administratof powers to carry out its decision in 

ttv-e officer and shaU^subject to the control of .thee , _ - - . 

^^cordance ^vith the provisions of this Act. * ^ L' ^ A^ministrat'or shall be res- 

(0) to appoint all officers and ^pl°yccs ° ,. the lands' and buildings of 

. .,WtoWputffira:p^odpot,^Sone^^^^^ . . . 
me Temple -wluch are' ordinarily, leased, ,> ■ . .■'...I, tenders wheii the amount or value 

„ - ; . .. 

thereof ao^ not exceed two thousand rupc > . ^ ^ ^ 

(<0 to order for cmergericy repairs ; „jitions and safeguards ,as be dec^ fit, 

.. Wto;pceky,bygenerarorspecialo^^^^^^^^^^^ .1 

tocttowhidianysevak>ffic-ell 6 lderorservantsn o.- 

Other valuable belongings of the temple ; 
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apportionment of offennfct, ^ 


id other receipts ir. , « i 

. ,. . ,. — — j...._ tune m aecor- 


?^of ^puja and nitis. vAether ordinary or special nature . 

(A) torequire-ranousswaksandotherpeBonstodothcirlegitimatedutiesii ' 

dance with the reeord-of nghts , and 


to perform hiS duties, 
other person 

(3) The administrator 


^ j .n,v miDiecE to such conditions, if any as the committee may by 

5foTdCidlil« onpaymentof fees for special darshan or for am 

general or speculoriCT 1^0^ *achdanhan.s<:nn«rttualorceremonynotbemgmconsuteBtwith • 

special service ntual or detemune the portion, if any, cf 

Section ci-A provite thnt nil .evafa office hoMcn and ceevanK attaied to the 
Toto”c or m receipt of any emolumenta or perqnnnes thetetam jItaU, "'I*'*'' 
S Krviec her^ttary or not, to mbpot to the control of the adm.n«r^r 

snbocttotheprovmomorthcAettmdtltcre^tiom m^bytte^ 

m.ttee m that ohalf. afTer gnmg the pciaon concerned a , 

of being heard withhold the receipt of einolnments or , , 1 1 

jLSor dttntit, any of them for hmach oftmtl, meapaei ty, aitobediene- of M 

mdm. neglect of or nrilfol abtence from doty, onoiderly behavioim or ran^ct to 

-oatorvto the disciplme or dignity of the temple or for any other suffi , aat 
Section 22 pioVidca for extraordinary powers of the administrator who is 
S iSko action m emergency and rciortVcHhcth to the coto.ttec the ac Mr tato 
knd the reason, therefor Seel, on 23 provide, for the mmblubmert schedule atd 
section 24irovideifor'an appeal to the committee against an order ofthc anm 
trator under section 21 (2) (/) or (^) or section 21-A Sections 25 to 27 P 
A.> .Vs n.an<amti<nn ftf annual hnda^t anrt aiiflit Section 28 PIOVIQCS fot a TCIlip 


or against Xuc v u»i»uik.v h.4 m- auu<ui»4i«avi * «*aa7 » „ *,«.Vmaef 

to b- done by any of them under the provisions oi the Act Section 30 8*'^P 
of geneirisilpcrintendencc of ihe Temple and its endowments to thr State ^ ' » 

jn-nt which iriay pass any orders for the proper mamtenanre or administr? ‘ 
the Temple or Its endowments or in th^ interest of the general pahlic ^ 

intheTcmpl-* ItaliogivespowcrtothcStateGovcrnmenttocxaminetherc 

t,f the zdminutratoror of the committee m rrsp‘ct of any proceedings 
to satisfy Itself as to the regulanty of such proceeding or th* concctncss, leg ^ 
or propriety of any decision or order made Ibcrem , and if in any 
to the State Government that anv such decision or order should be mndin^. a _ 
led, reversed or renutted, for reconsideration, it may pass orders accordingly 
State Government u also given ihe power ro stay the execution of any such d^“ ^ 
or order m the merntunc Section jo A creates an offence which is punish^ « 
conviction with fine which may extend to Rs 500 whencvci any y 

to penoim m ie<p£ft ot the mtis ol the Temple or sevapuja of the-dcity raises ; 
claim or dispute and fails or rcfa«es to p^rlonn such dntie*, kpowmg rr having ^ 
sons to believe that the non performance of the said duties would cause 
the performance of the niU or sevapuja or inconvenience or harassment to 
public or any section thereof entitled to worship in the Temple and wilfuhy 
obeys or fails to comply with the orders of the administrator diie''ting him to^^ 
form his duUes without pieiudice to the results of a profer adjudication 
r |aiTn or dispute Section 31 gives power to the committee to frame rcgul^ti 
as to the conditions of serv ic» of office-beanrs and employees of the Tcroplr, p 
cedure for trai^f“r of 'cvapu|a, chuh or pantt in the Temple, observance 
and other usages m the Temple m the absence of spcciBc mention m the f-j 

rights , and any other matteis for which regulations are required to be ^ 

thepurpo«es ofthe Act Sccuon 32 gives power to the State Government toirsf* 
Rules Section 33 lays down that • r ^ 
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jssets beIongint,5to the Temple ■ 

»d ,1» lays <l«a,n the procedure to ba Wlo^d in ease of resistance in obtaining 
such possession. . Section 34 -lays down mat. 

“all public officers having custody of any record, extricts 

the Temple or any movable or immovable propwty . » 

from the sdjrne as may be required by the admm 

Section 35 lays down that ^ 

“ no act or proceeding of the committee or ^tablbtaie^^ constitution of the 

shallbedeemedtobeinvalidbyrcasononly of a cleiect m hold or contmue 

-ommittce or oh the ground that any meinber of irregularity or illegality m his 

n^ch office by reason of any disqualification o y proceeding taken during the period of any 
ppointihent or b> reason of such act having teen done or proce a g 
■acancy in the office of member of the committee. 

. . . V *.s..r.r.irrfdine of the administrator. Section 36 

Jimilar protection is given to an act or p & Government so long as the order 

irovidcs for the remotal of difficulties by • Rules made thereunder, 

passed in that behalf is not inconsistent with the Act or tn. i 

■ . . . f the Act ffiow. that broadly speaking the Act 
This review of the, urovisions ot ^ of the Temple and does rn.t 

provides for the management of the se<m , y,e performed according 

intci fere; with the religious affairs theico^, and where there is no such 

to the record of riohts prepared under i. ^sage obtaining in the Temple, 

record of rights in accordance with ■ j „ the attack on the constitutionality 

It is in this background that we have to con^dcr .j ^ 

of the Act.- We may, first dispose of J® .-ed for this Temple and the general 

that inasmuch as this special Act has be p of 19^) ti . 

Act, namely, '.the Orissa Hindu discrimination inasmuch as the Temple 

longer applies to this Temple, there has been to other temples m the State 

kas been singled out foT special treatmen many respects different from 

of Orissa. There is no doubt that the Act 1. in the purpose, of 

(II of 1952) 'and substitutes the committee fo f discrimmapon unless 

management of the Temple, and thcie would 

It can be shown that: the Temple , ,r the Smte Government , 

treatment. ,As to that, the affidavit on hehall o ^ a class.by itscff and 

Temple is a unique instlmtion-in the ^ „p]5'and other temples in t ^ 

tkat there is' no compafisdn between ^he Temple has'besn treated as a P 

=Thcavemicnt, on behalf of the State IS ffiat^ importance and that dreg 

pbject. throughout the centuue.s bec^sc _ which this Temp . ^^^ts 

is.no other tcmule .which occupies the Orissa with, such va ^ 

.in the whole of .India. Also there is no hich p6ur into it ^ 0 “ 

or which attracts such.a large number of P S , incorrect the stand- 

:0f Indid.' ^ Itls also aVdrred ■ tha t it is ol assets of from the staim 

pics in Orissa which are equal to It from 1 standpoint of.^10 c 

point, of their all India character or r i-cligious susceptibi 1 

nature of hitis and sevapuja affecting Jia* There can be no ^on^ ^ ^ 

ments of millions of pcoplcl^pread all over India unique pos ton mt^ 

avement on behalf of tile State that the Te^'P^^ Stance and no , other JJ 

State of Orissa and is a .tdmple of national i^porta "“f^f^subict 

ffiat State can compare with it- It ffitrge immbers it must be^^^ 

fact that it attracts pfigrims from all. over India^ n^^^^^ ave^e^ 

of, special. consideration by the ®tatc Go in his rejoinder was. 

on behalf of the Stath, all that thu appellant statin ^ y '“P^rShat 

averments were not admitted. Tiiore ^ doubt jh^prcfq 

the Temple as averred on behalf of the "fOrissa and therefore q 

thTs T®pT6TtafiH?Tira“brals''by Itself m thc.Stam qi 
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Special treatment We may in this connection refer to the decision of this Court 
m Tilhcjal Shn Comndlalji v State of Hajestfum* , where in relation to the temple at 
^J'athd^^ara with respect to which a special Act had bcctf passed hy the State of 
Rajasthan, this Court observed that 

"a law may be constitutiosateventbougbitfclaiatoa tujglemdjTrdualj/' oo acoTuat of lome 
ipecial OTCumstances or reasons applicable to him and not applicable to others that single tsdivtdual 
may be treated as a class by himself’* 

The attack under Article 14 on the constitutionality of the law with respect to the 
temple at Isathdtsara was repelled on the ground that the temple had a unique 
position amongst the Hindu shrines in the State of Rajasthan and no temple could 
be regarded as comparable tvith it The 'amc rea.on in our opinion apply to 
the Temple m the present case and the Act cannot be sTuck doss-n under Article 14 
because the Temple m the present case holds a unique position amongst the Hindu 
temples in the S.ate of Orissa and no other temple can be regarded as comparable 
with It 


iVext v»e come to the attack on the constitutionality of the Act on the ground 
that It has taken as^'ay the ‘ole management of the temple which had so far been 
vested in the appellant or his ancestors The reasons why the Act was passed arc 
to be found m the Preamble thereof The Preamble savs that the ancient Temple 
of Lord Jagannath of Puri has ever «mce its inception been an institution of unique 
and national importance m which millions of Hindu devotees from regions far and 
wide have reposed their faith and b Iicf and have regarded it as the epitom'* of 
Iheir tradition and culture It further says that long prior to and after the British 
conquest the superintendence, contjoland management of the affairs of the Temple 
have been the direct concern of successive lulera governments and their ofBfcn 
and of the public exchequer It then says that by Regulation IV of i8op and there 
after by other laws and regulations in pursuance of arrangemnits entered into wiA 
theRajaofKhurda later designatea as the Raja of Pur; the said Raja came 0 be 
entrusted hereditarily with the management of the affairs of the Temple and its 
properties as superintendent subject to the control and supervision of the ruling 
power It then goes On to say that in vievvofgravcandseTiousiiTcgularitiesthere 
^fter the Govcniment had to intervene on various occasions in the past FmaDy 
the Preamble says that the adnunistralion under the sup^rmfendent has Tartha 
detcnoratcdland a situation has arisen tendering it expedient to rcorgaiuse the 
scheme of management of the affairs of the Temple and i*ts properties andpronde 
better administration and governance therefore in supersession of all prevnou* law's, 
regulations and arrangements, having regard to the ancient customs and 
and the unique and traditional nitis and ntuab contained m the record of fig^ 
ptepared under the 1951 Act So for all these reasons the appellant was 
from the *ole supermtendencc of the Temple and a cozzmuttee was appointed- by 
section 6 of the Act for its xnanagement These statements m the Preamble a® 
not seriously m dispute as will be clear from the reports by G Grome dated 10“ 
*9^5 ^d by the Special OfHcer appomted vmder the 1952 Act dated 
1954 and the correspondence which passed from time to tunc betw^ 
xhe officeis of the Govenjjaent and the predecessors of the appellant In tb^ 
circumstances if the secular management of the Temple was taken away from the 
»le ^trol of the appellant and vested m a committee of which he suU 

cnainnan, it cannot be said that the provisions contained m the Art fo^ ^ 
purpose arc hit either by Artidc 31. (2) or by Article iq (0 ff) There is m ort 
parallel between the provisions of the Act^d the Act 
to tiM tc^le at ^athdwara m Rajasthan, which came up for consideration brto® 
this Cfeurt m Ttlkajai Govindlalji’s ease* If anythme, the case of the appeU^ 
^4!^^ of Shn Govmdlalji, for theippSant m the present c^c ^ 
gnfa^witl^e of supermtendcntjc fay Regulation IV of 1809 after ^ 
n ish conquered Onssa 4Vliatever may have been his connection prior to 
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-vvith the Temple, the history '.of .' the -Temple shoivs that .the, Muslim Rulers. had 
xemoved him and were carrying on the management of the Temple directly through 
Hindu officers appointed by them; . The right of management .was conferred on 
the appellant’s ancestor after the, British conquest by -virtue of the. Regulation of 
1809 ^d other laws passed thereafter. All that the Act has done, is to. replace his 
sole right of man^emeht by appointing a committee of .which, he is the chairman. 
Further there can be .in the circumstances no question of the application of Artide 
31 (2) in the present case. In the first place, the right of superintendence is not 
property in^this case for it carried no beneficial enjoyment of any property with 
it, and in the second place, that .right has .not been acquired by the State which 
Article 31 (2) requires. .As was pointed out in Tilkayal Govindlalji case^, all that 
has happened in the present case is that the sole right of the appellant to manage the 
property has been extinguished and in its place another, body for the pmpose of 
the administration of the property of the Temple has been created. In. other words 
the office of one functionary is brought to an end and another functionary has come 
into existence in its place. Such a process cannot be said to constitute, the acqui- 
sition of the extinguished office or the vesting of the rights in the person holding 
that office ; , (see Tilkayal GosindlaljVs case) *. . . 

As we have already pointed out, the appellant and his predecessors always 
had two distinct rights with respect to this Temple. In the- first place, they were 
the adya sevaks and as such had certain rights and privileges and, perquisites. Tlie 
rights as adya sevak as we shall show later have not been touched by the Act. The 
Act has only deprived him of the second right i.e., the sole management of the 
Temple which carried no beneficial enjoyment of any property with it and has 
-conferred that management on a committee of which he still remains the chairman. 
In view of this clear dichotomy in the rights of the appellant and his predecessors 
there is no question of Article 3 1 (2) applying in the present case at all, insofar as 
■this right of superintendence of the appellant is concerned. The attack on the 
constitutionality of the Act on the ground that the sole , right of superintendence 
has been taken away from.the appellant and that is hit by Article 19 (i) (/) or 
Article 31 (2) must therefore fail. 

This brings us to the other aspect of the rights of the appellant as adya sevak, 
and it is urged that those rights have been taken away by the Act, and insofar as 
•the Act has done that it is unconstitutional in that the provisions tvith respect to 
those rights are unreasonable and cannot be protected under Article 19 (5). Now 
we have already referred to the provisions of the Act, and if one looks at those 
provisions one finds nothing in them whicli takes away the rights of the appellant 
ns adya sevak. If anything, there are indications in the Act to show that his rights, 
.other than those of superintendence remain intact. When ,we say this we are not 
to be understood as saying that any rights w'hich the appellaait might have had in 
the capacity of adya sevak but.rvhich were of the nature of secular management 
■of the Temple rvould still remain in him. Because the appellant and his predecessors 
were holding a dual position of superintendent, and adya sevak, there was in the 
2past a mixup of his rights flowing from being an adya sevak with his rights as a 
superintendent. But apart from the rights -which vested in liim as the sole manager 
•of the Temple with respect to its management and which have only been taken 
•away from him by the Act, we find nothing in the" Act which takes away his rights 
as an adya sevak (i.e., the chief servant) of Lord Jagannath in the matter of seva- 
puja, nitis etc. These rights flow from his position as adya sevak, they are religiom 
in character and are referable to his status and obligations as sevak. We may in this 
connection refer to section 8 of the Act which lays down that nothing in section 7 
shad be deemed to affect the rights and privileges of the Raja in respect of Gajapati 
Maharaja Seva merely on the ground that the Raja has ceased to perform the duties 
•of the chairman for the time being. This provision clearly shows that even though 
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the appellant may not be able to act as chainnan of the committee because of hu 
mmonty or because of certain disqualifications mentioned m section 7 read with, 
section 10 (i), his nghts and privileges ir respect of the Gajapati Maharaja Seva. 
(1 e the dail> sevapuja of I^rd Jagannath) remain unafiectrf, and these were the 
nghts which he had as adya sevak Thercibre section 8 preserves by the clearest 
implication the nghts of the appellant aa adya sevak m connection wth the seva- 
puja of Loid Jagannath. In this amnection our attention was dratvn to section 14. 
of the Act which provides that it shall be nothin the poiver of the State Govern- 
ment by order to direct from tune to tunc the payment from cut of the Temple fund 
to the chairman of such allowances at tunes and in such manner as the State 
Government may consider reasonable and proper It is said that m view of section. 
14 the appellant s rights and privileges as adya sevak have gone We are of opi- 
nion that this is not so As we have ircady said, the position of the superintendent 
and of adya «evak were two different positions which the appellant and his pre- 
decessors held m this Temple His position as a superintendent has gone and in 
place of It he has become the chairman of the committee constituted under section 6 
When section 14 speaks of allowances to him, it refers to his position as a chairman, 
which replaces his position as a supermtendent before the Act It has nothing to 
do « tih his positKn as an adja sevak iihiab is safeguarded b) section 8 of the Act 
inasmuch as nghts and pnvil-gcs in respect of the Gajapati Maharaja Seva a e 
protected, even though he may cease to be the chairman on account of his mmontj 
or on account of some other reason Therefore the provisions of section 14 refer 
to allowances only as a chairman and have nothing to do with the rights, pnvilcges 
and perquisites as an adya sevak for be remains as adya sevak cv cn though he may 
not for certain reasons remam a chairman H» nghts, pnvilegcs and perquisites 
as adya sevak w ill remam protected under section 8 even though he may not be enti- 
tled to anything under section I4ifheccases tobe the chairman m vietv of section 7 
b»o provision in the Act has been pointed out to us, which expressly takes away his. 
rights privileges and perquisites as adya sevak , on the other hand, there are other 
provisions which seem to indicate that even the nghts and pnvdeges of sevaks have 
not been affected irf the Act If so it is hardly likely m the absence of ary specific- 
moviMon that the Act would affect the pnrvilegcs of the appiell^t as adya sevak- 
For example section 21 (2) (g) gives power to the administrator to decide disputes 
relating to the rights, pnvile^, duties and obligations of sevaks, office holders 
and servants m respect ofseva puja and mtis, whether ordinary or special m nature 
Hus clearly postulates (hat the rights and privileges of sevaks remam mtacC, and iT 
there is any dispute about them the administrator has to decide it Agam section 
21 (2) if) provides that the administrator shall have power to dcade disputes relat- 
ing to the collccticn, distnbution or apportionment of offeru^, fees and otbet 
receipts m cash or in hmd received from the membere of the public Hus agam. 
postulates a right in some persons who could only be sevaks etc. to a share of the 
offerings, fees and other receipts, and if there is any dispute about its distribu- 
tion or apportionment theadnunistralorhasbeengiventhepowertodecideit Read- 
ing these two clauses together, there can be no manner of doubt that the Act docs 
not affect even the nghts privileges and perquisites of sevakas If so in the absence 
of express provision it cannot possibly be argued that the Act affects nghts, pr'“ 
vilegp and perquisites of adya sevak. As wc have already indicated those rights, 
pnv^,^es and ^quisites of adya sevaka have also been safeguarded under section 
B 01 Act Then wc may refer to section 21 {3) which provides that 


i^ *fan> ante comrutteemav 

1 fecliti«oapanimt of fee* for special darshan or toi any ipeoal 

m^ce ntual or «reino^ such danhan service r lual or ceremony not bemg inconsistent with the 

defennmethe poraon if any ofsaek 

fees ch shall be pa d tothesevaias office^solden or servants of the Tcin^c 


This again postulates that the rights privileges and pcrquisi cs of 
t hC .,, SCVaky — not 10 b e a ffected by th e Act but have to be governed 
by the record of nghts or as the case may be by the order of the committee 
The argument that the Act is tdtra rtres because it takes away the rights,. 



II] ' ’ RAJA BIRAKISHORE DEB .Vi STATE OR. ORISSA ’ {WancllOO, J.). 691' 

privileges and perquisites of the -appellant as adya sevak,' sbinc of which may be- 
property mpst therefore fail in view of the specific provision in section 8 and indi- 
cations in other provisions- of the Act to vvhich we have referred. ' ' 

Clause (i) of section 15 of the Act is however specially attacked as interfering- 
with the religious affairs of the Temple. The rest of the provisions of that section, 
deal so obviously with secular matters that they have not been challenged. This- 
clause provides that it shall be the duty of the committee to arrange for the proper 
performance pf sevapuja and of the daily and periodical nitis of the Temple in. 
accordance with the record of rights. As we read this clause wc sec no invasion, 
of the religious affairs of the Temple therein. All that it provides is that it shall, 
be the duty of the committee to arrange for the proper performance of sevapuja. 
etc. of the Temple in accordance with the record; of rights. Sevapuja etc. have 
always two aspect?. One aspect is the provision "of materials and so on for the 
purpose of the sevapuja. This is a secular function. The other aspect is that, 
after materials etc. have "been provided, the sevaks' or other persons who may be 
entitled to do so, perform the sevapuja and other rites as requiicd by the dictates, 
of religion. Clause (i) of section 15 has nothing to do with the second aspect,, 
which is the religious aspect of sevapuja ; it deals with the secular aspect of the- 
sevapuja and enjoins upon the committee the duty to provide for the proper per- 
formance of sevapuja and that is also in accordance with the record of rights. So- 
that the committee cannot deny materials for sevapuja if the recerd of rights says 
that certain materials are necessary. We are clearly of the ooinion that clause (i)- 
impoics a duty on the committee to look after the secular part' of the sevapuja and 
leaves the religious part thereof entirely untouched. Further under this clause 
it will be the duty of the committee to see that those who are to carry cut the reli- 
gious 2Jart of the duty do their duties properly. But this again is a secular function, 
to see that sevaks and other servants carry out their duties properly ; it does not 
interfere with the performance of religious duties themselves. The attack on this 
provision that it interferes with the religious affairs of the Temple -must therefore- 
fail. 

Wc may now briefly refer to some other sections of the Act which were attacked.. 
Apart from the main sections 5 and 6 by which the appellant was "divested of the 
sole management, the first section so attacked- is section ii, which deals with the 
dissolution and supersession of the committee. We have not been able to under- 
stand how this section can be attacked once it is held that sections 5 and 6, constitut- 
ing the committee in place of the Raja, arc valid, as wc have held that they arc, 
for they are the main provisions by which the management has been transferred 
from the sole control of the Raja to the control of the committee. The next sectioii 
in this group is section 19. That section provides for the appointment of an ad- 
ministrator to carry on the day-to-day administration of the secular part of the affairs 
of the Temple. Wc cannot see how this provision is liable to attack once sections 5, 
■and 6 arc held good, for. the committee must have some officer under it to carry 
on the day-to-day administration. The next provision that is attacked in this, 
group is section 21, -rvhich deals with powers and duties of the administrator.. Again, 
‘we cannot see how this provision can be attacked once it is held that the appoint- 
ment of the administrator under section 19 is good, for section 21 only delimits^ the 
powers and duties of the administrator, and all powers and duties therein specified, 
arc with respect to the secular affairs of the Temple, and hav^e no direct impact 
on the religious affairs thereof. The next section in this group is section 21-A. 
That section is clearly concerned with the secular management of the Temple, 
for the disciplinary powers confcrred- 4 hcrcby on the administrator arc necessary 
in order to carry on the administration of the secular affairs of the Temple. The 
next section which is attacked is section 30, which gives over-all supervisory power 
to the State Government. Wc cannot sec how the control which the State Govern- 
ment is authorised to exercise by section 30 over the committee can be attacked 
the appointment of the committee is held to be good. The last section under- 
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this group IS section 30 A, which freates a criminal offence and makfes scvaks etC'’ 
liable to a fine on conviction Wc think it unnecessary for present purposes to 
consider the validity of this section The matter can be decided if and whtn a 
case cf pro ccution under that *eUion ever arises 

This brings us to the contention lelating to Articles sG, 27 and 28 of the Constitu- 
tion which ivcre referred to in the petition Artichs 27 and 28 in our opinion 
have nothing to do with the matters dealt with under tjie Act The mai i reliance 
has hoiveier been placed on Article 26 (d) which lays doivn that subject to public 
order, morality and health every religious denomination or any 'ection thereof 
shall have the right to adminuter its property in accordance with law In the 
first place besides «a)ing m th p tition that the Act was hit by Article 26 there 
was no indication anywhere therein as to which ivas the denomination which was 
concerned with the Temple and wno e rights to administer the Temple have been 
taken away As a matter of fact the petition was filed on the basis that the appel- 
lant was the ownei of the Temple which was his private property There was no 
claim put forward on behalf of any denomination m the p tition Under ihe'e 
circumstances we arc of opinion that it is not open to the appellant to argue that 
the Act is bad as it is hit by Article 26 (d) The argumert addressed before the 
High Court in this connection was that the worshippers of Lord Jagannath consti- 
tute a distinct religious denomination wtthm the meaning of Article 26 and that 
they had a right to administer the Temple and its endowments m accordance with 
law and that such administration should be onI> through th^Raja of Pun as superin- 
tendent of the Temple assuted by the innumerable sevaks attached thereto But 
inasmuch as the Act has taken auay tht* right of management from the leligious 
d“nomination t e the worshippers of Lord Jagannath, and entrusted it to the 
nominees ol the State Government, there had been a contravention of the funda- 
mental rights guaranteed under clause (d) ol Article 26 This argument ti'as met 
on behalf of the State with the contention that the Temple did not pertain to any 
particular sect, cult or creed of Hmdus but was a public temple above all sects, 
cults and creeds therefoi e as the temple was not the temple of any particular domi- 
nation no question arOiC of the breach of clause (d) of Article 26 The foundation 
for all this argument which ivas uigcd before the High Court was not laid in the 
writ petition In these circumstances we think it was unnecessary for the High Court 
to enter into this question on a writ petition of this kind The High Court how ever 
went into the matter and repelled the argument on the ground that the Tcmglc 
m the present case was me..nt for all Hmdus, even if all Hindus were treated as a 
denomination for purposes of Article 26, the management stiU remains with Hmdus, 
for the committee of management consists entirely of Hindus, even though a no- 
minated conmuttce In view of the defective state of pleadings however wc are 
not prepared to allow the argument under Article 26 (d) to be raised before us and 
must reject it on the sole ground that no such contention was properly raised m 
the High Court f ^ > 

Tor these reasons wc find there is no force in this appeal and it is hereby dis- 
missed with costs 

h*-S Appeal dumissed 
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THE SUPMME COURT , OF INI>IA.: - ' ■ - 
^ (Civil Apjrellats Jurisdictioir.) ‘ • ' * 

Present: — P.B. Cajendragadkar, K'.N. Wanchoo, J.C. Shah, 

H. Rajagopala Ayyang'ar and .S.M, Sikri, JJ. ' ' 

Ben Gorm Nilgiri Plantations Go-Conoor (Nirgiris) etc., etc. .. Appellants* 

V. ■ 

The Sales Tax Officer, Special Circle, EmakuHm etc., etc. - . . .Respondents. • ' 

Conslilution of India (1950), Artic/c 286 (1) (b ) — Auctions af ten chests held'aPFort Cochin along with export 
quotas for same — If exempt from sates tax uruter Travdncorp, Cochin General Sales Tax Aci,{X. of 1125 M.E.). . ' 

Tea Act XIX of 1950 provides for control by thoTInipnofthc Tca Industry, ’including the control 
of cultivation of tea in, and of export of tea from, India., ■ The asscssces (Tea plantations) obtain export 
tjuotas and tea is sold by auction with the export rights to. agents of foreign buyers. The auctioneers 
as agents of sellers Knew that bids are offered by the buyers of tea fo'r tKe purpose of export and also 
that the bidder is an agent or an intermediary of a foreign buyer; ' On the question whether the sale 
by auction was in the course of export within the meaning of Article 286 (1) of the Constitution, 

Held by the majority [Gajendragadhar ', C.J., Shah and Sikri, jji) 'i — The Parliament has. under the 
Central Sales Tax Act (LXXIV of 1956) enacted by section 5 that “'a sale-or purchase of goods shall 
be deemed to take place in the course of the export of the goods out of the territory ofindia only if the 
sale or purchase either occasions such export or is effected by a. transfer of documents of title to the 
goods after the goods have crossed the customs frontier of India ”. A transaction of sale which 
occasions export or which is effected by a transfer of documents of title after the goods have crossed the 
customs frontiers is therefore, exempt from salcs'tax levied under any State legislation. But intention 
to export and actual exportation arc hot sufficient to constitute a sale one in the course of export. 

The transaction of sale in the present case did not occasion the export of the goods, even though 
the sellers knew thatthe buyers in offering the bids for chests oftea and the export quotas were acting 
on behalf of foreign principals, and that the buyers intended to export the goods. There was between 
the sale and the export no such bond as would justily the inference that the sale and the export formed 
parts of a single transaction or that the sale and export were integrally connected. The sellers were 
not concerned with the actual exportation of the goods, and the sales WCTe intended to bo complete 
without the export, and as such it cannot be said that the said sales occasioned the export. The sales 
were therefore ./or export and not in the course of export. . ' 

Per Wanchoo and Rajagopala Ayyangar, JJ. — On the facts it was part of the underastanding between 
the seller 'and the buyer, inferable from all the circumstances attendant on the transaction_that the 
buyer was bound to export. What is of significance is the real common intention of the parties to the 
transaction — whether they contemplated the goods purchased being sold locally, or whether they 
intended the goods sold being orily exported and not whether there is such a. term in the contract 
between the parties. The sales in the present case did occasion the export. 

Appeals by Special Leave front the Judgment and Order dated 26th October, 
1961 of the Kerala High Court in Writ Appeals Nos. 104 to 106, 107, 109, 112', 
108, 113, no, 114, nr, 115, 116, 119, t20, 123, 124 and 122 of 1961. 

' M.C. Setalvdd, Senior Advocate: (jlS. Dadachanyi, O.C. Mathur and Ravinder 
Jdarain, Advocates of MJs. J.B. Dadachanji & Co., with him), for Appellants (In 
all the Appeals). v .• 

V.F. Gopalan Jdambiar, Advocate-General for the State Of Kerala {V.A. Seyid 
Muhammed, Advocate with him), for Respondents (In all the Appeals). 

The Court delivered 'the following Judgments 

Shah, J. (on behalf of the Majority)— The Sales Tax, Oflacer, Special Circle, 
Ernakulam assessed the appellants under the Travancorc-Cochin General Sales 
Tax Act XI of 1125 M.E., to pay sales tax on transactions of sale of tea chests at 
the auctions held at Fort Cochin in the years 1956-57 I 95 ^“ 59 > rgccting their 

■contention that the sales were e.xempt from tax by virtue of Article 286 (i) (i) of 
*thc Constitution. The appellants then petitioned the High Court of Kci^la for 
writs of certiorari quashing the orders of assessrnent and for writs of prohibition res- 
training the Sales Tax Officer from proceeding with the collection of tax in pur- 
suance of the orders of assessment. 'Vaidialingam J., rejected the petitions and his 

•C.A.Nos.396.to413 pf. 1963. '-d ■■ ' ■ 10th April, 1964. 
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order wes coniimied ffl appeal by a Divisam Benth 

With Special Leave, the appellants have appealed to this Court 

The transaetronr of.ale sought to be med by the Reven^ 
tea which IS a controUed commodity The Parliament enact^ the Tea Act XIX 
tf i953 to provide for the control by the Union t)f the Tea Industry, including the 
contmUfraltivationofteain and ofexportof lea from P 

to establish a Tea Board and to levy customs duty on tea 
By ‘cction 3 (f) “ export ” u defined as taking out of India by W, sea or ^r to 
any place ouUide India other than a country or teiritoty 
by^thc Central Govemtoent by notification m the Official ^ette 
Sotment " is defined by section 3 (f) a* Je <o*al qi^tity of t« 
exported durmg any one financial year Section 1^7 C*) 

exportation of tea unless covered by a licence issued by or on ^half of theBwd 
Sction 18 provides that no consignment of tea shaU be shipp^ the 

be shipped for export or shaU be exported until the o^vner has delivered ^he 
Customs CoUcctor a valid export licence or special export licence or a valid 
issued by or on behalf of the Board or the Central Government as ^e ^e i^y M, 
co%enng the quantity to be shipped Section 19 authorises the C^ral - 

ment to declare export allotments of tea for each financial year, and by , 

It IS provided that any tea estate skaU subject to conditions as may ^ preSCTi WQ, 
ha%c the right to receive under the Act an export quota for each financial yrar 
Section 21 proMdes that the owner of a tea estate to which an export quote ^ 
been allotted for any financial >-ear shall have the right to obtain at any 
licences durtna that year to cover the export of tea upto the amount ot the^« 
hausted balance of the quota The export quota nght is by clauM (2) ofsetW^ 

21 transferable subject to such conditions as may be prescribed and the trawiea^w 

of such right may again transfer the whole or any part of his nght provided to 
nothing m the sub-scciion shall operate to restrict the issue oflicenccs lor me expon 
of tea expressed to be sold with export rights The other provisions are not material 
m deciding this group of appeals 


Trade m tea in the State of Kerala— mtcmal as well as export— is earned on 
through certain defined channels A manufacturer of tea applies for and obtaiw 
from the Tea ^ard allotment of export quota rights on payment ^^he necessary 
licence fee The manufactured tea m chest is then lent to M's T Stancs an 
Company Ltd , who watchou e the chest at WilUngdon Island Chests ol c 
are then sold by public auction through brokers at Fort Cochin With the wes 
of tea for which export quota rights arc obtained, export quota rights are sold by 
the auctioneer At the auction sale, bids for lea ch«ts with export quote 
arc gnen by ihe ^ents or intermediaries in Gochm of foreign buyers Tea ches 
■are delivered at the wa chouses by M/s T Stancs and Company Ltd to the pur- 
chas-rs whose bids are accepted The agents or mtennediancs of the foreign bu)W 
then obtain licences from the Central Goverameiit for export of the tea chests under 
the export quote rights vested m them under the purchases made at the auction 
'=a!cs 


Tea cannot therefore be exported otherwise than under a licence such a 
licence may be issued to^ manufacturer or to the purchaser of the qutoa grantra 
by the Central Government to the manufacturer when tea is sold with export rights 
\Vhen auctions of tea with the export rights are held at Fort Cochin it is m tii** 
group of app'*als common ground sdicis on whose behalf the auctioneer acts ^ 
the agent Imow that bids are offeied by the buyers of tea for the purpose of export 
It IS ako known that the bidder is an agent or an intennediary of a foreign buyer^ 

Is the sale by auction to the agent or intermediary of the foreign buyer, in the 
course of export within the meaning of Article 286 (1) of the Constitution ’ “ 
'the sale is in the course ot expon out of the territory -of India any State law 
impores -or authorises the imposition a tax on such sale is because of Article 2w 
(l) (6), mvalid Before the Constitution was amended by the Constitution (Sixtn 



It] ■ BEN GORM NiLGiRi plaota-HonS'c(#P V. slt.ol,: erSakulam {Shah, J.}. 695 

Amoidramt) ;Act,- ig'sG, there Av'as.nio legislative. guidance.' as-to what were.transac'- 
tions of sale, in the course'of export out of the territory, of India. ; Butby the Constitu- 
tion (Sixth Amendment) .Act, clause (5) .'of Article 286, was .substituted for, the 
-original clause, and thereby the Parliament was authorised to formulate, principles 
.for determining Avhen. a sale. or purchase of goods takes place in any of the ways 
mentioned in clause (r). The. Parliament has tmder the Central Sales Tax Act 
(LXXIV of , 1956) enacted ;by section 5 that 

“ a Sale or purchase of goods shall be deemed to take place in the course of the export of the 
•goods out of the territory of India only if the sale or purchase either occasions such exporter is 
effected by a transfer of documents of title to the goods after the goods have crossed the customs 
ffrohtiers of India.” 

This was legislative recognition of \vhat was said by this Court in the State 
■of Tfavancore-Cochin and others v. The Bothbay Company Ltd. ^ and State of Travan- 
eor e-Cochin and others v. Shanmugha Vilas Cashew Jdtit Factory and others^, about 
the true connotation of the expression “ in the course of the export of the 
goods out of the territory of India ” in Article 286 (i) (6). A transaction of.s^e 
■which occasions export or which is effected by a transfer of documents of, title after 
the goods have crossed the customs frontiers, is therefore, exempt from sales tax 
levied under any State legislation. 

The appellants set out in their respective petitions the manner in which sales 
•of tea chests were conducted at Fort Cochin and in certain petitions' affidavits in 
reply even were not filed by the State of Kerala. In the remaining petitions in 
which affidavits in reply were filed it rvas contended that the export of goods 
made by the purchasers who had taken delivery of the goods from the manufacturers 
in Travancore-Cochin and' in pursuance of the export licences obtained by the 
purchasers goods were exported, but such subsequent export by the purchasers did 
not affeefthe character of the sales, by the mahufaclurers to the pxrrchasers. It is 
true that there is no finding by the Sales Tax Authorities that the respective pur- 
•^asers at the auctions were agents of foreign buyers, but the Advocate .appearing 
on behalf of the State argued the' case before, the High' Cotut. o'n the footing that the 
“bids were offered at the auction^. by the agents of inteimcdia'ries bf foreign buyers, 
and the Court proc^ded to dispose' of the case before it 'on that footing. , . 

' -Vaidialihgam, J., held that trmsactions of sde were- complete.. when bids for 
purchase of tea together with the export quota rights were . accepted, and the 
sellers Had no, concern with the actu^ export which "vvas effected by. the auction 
piuchasers fo . their, fore^'n principals. It cOultLnot, therefore,: in -the view, of the 
learned judge, be held that the.'sales in. question had as an, integral part thereof 
•occasioned &port ; that, is, tlie sales preceded the export and -yvere not in the course 
•of, export.! The High Court. in appealhcld .that the ban 'imposed by Article. 286 
(4 (^) predicated a casual cohn^tion between the sale and. the export — a conncc- 
tidn 'which is 'intimate and real .'“The sale, it -ivas said, must, inextricably be boimct 
■,up with the export and form an integral part thereof, so that without export the 
sale is not effectuated ; but as the sale imposed or involved no obligation to export, 
there Avas. no movement under the contract- of sale, and exem'ption claimed Was not 
•admissible.' .' Correctness of this view is challenged in this appeal. 

To constitute a sale in the .course of export of goods out of the. territory of India, 
•common intention of the parties to the transaction to export the goods followed by 
.actual export of the goods, to a foreign destination is necessary. But intention 
to export and f actual exportation are not' sufficient to constitute .a sale- iii. the 
•course of .export, for a sale by export • ‘ 

“ involves a series of integrated activites commencing from the agreement of sale with a foreign 
"buyer dnd ending wth the delivery of flic goods to a common carrier for transport out of the country 
“by land or sea. Such a sale cannot be dissociated from the export trithout which it cannot be cffectu- 
.ated, and the sale and resultant export form parts' of a single transaction.” State 0 / Travancore-Cochin 
■and others V. The Bombay Compary, Ltd."^ •...•. _ . ^ ^ 

: A sale in the course of export predicates a connection between the sale and export, 
the two activities being so integrated th^ connection bctw'cen the tw'O cannot 
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be voluntarily mtcmiptcd, wthout a breach of the contract or the compubion arising- 
from the nature of the transaction In this sense to constitute a sale in the course 
of export It may be said that there must be an mtcntion on the part of both the buyer 
and the sdlcr to export, there must be an obligation to export, and there must be 
an actual export The obligation may arise by reason of statute, contract between 
the parties, or from mutual imdcrstandmg or agreement between them, or even from 
the nature of the transaction which links the sale to export A transaction of sale 
which IS a preliminary to export of the commodity sold may be regarded as a sale 
for export, but is not necessarily to be regarded as one tn ih course of export, unless 
the sale occasions export And to occasion export there must exist such a bond 
between the contract of sale and the actual exportation, that each link is inextncably 
connected with the one immediately preceding it W ithout such a bond, a transac- 
tion of sale cannot be called a sale m the course of export of goods out of the tem 
tory of India There are a \anety of transactions in which the sale of a commodity 
IS followed by export thereof At one end arc transactions m tvhich there is a sale 
of goods m India and the purchaser inimediate 6r remote exports the goods out of 
India for foreign consumptiori For instance, the foreign purcha«er cither by 
himself or through his agent purchases goods withm the territory of India and ex- 
ports the goods and even if the seller has the kno^sledgc that the goods are intended 
by the purchaser to be exported ^such a transaction is not in the course of export 
for the selltr does not export the goods, and”!! is not hSs concern as to ho%v the pur- 
chaser deals with the goods Su^ a transaction without more cannot be regarded 
as one in the course cf export because etymologically * in the course of export ' 
contranplatts an integral relation or bond bc«»ccn the sale and. the export At 
the other end is a transaction under a contract of sale with a foreign buyer under 
ivhtdi the goods may under the contract be delivered by the seller to a commoa 
carrier for traitsportmg them to the purchaser "Such a sale Would mdispulably 
be one for export, whether the contract and delivery to the common earner are 
effected directly or through agents But in between lie a variety of transactions 
m which the question whether the sale is one for export or is one m the course of 
export I It is a transaction which has occasionea the export^ may have to be 
determined on a correct appraisal of all the facts No single test can be laid as 
decisive for detcrmming that question Each case must depend upon its facts 
But that is not to say ttot the distmction between transactions which may be called 
sales for export and talcs in the course "of export o not real In general where the 
sale IS effected by the seller, and he is not connected with the export which actually 
takes place, it is a sale/crr export \Vherc the export is the result of sale, the 

export being mcxtncably Imkcd up with the sale so that the bond cannot be disso- 
ciated without a breach of the obligation ansmg by statute, contract or mutual 
understanding between the parties ansmg from nature of the transaction, the 
sale IS in the course of-exp^ 


It may be conceded that when chests of tea out of the exi.ort quota arc sold 
togctherwiththcexportrightSjthegoodsare earmarked for export, and knowledge 
that the goods were purchased by the bidders for eiqorting them to the foreign 
prmcipab of the bidders must cl«rly be attributable lo them JDoes the co-exis- 
tcncc of these circumstance*, impress upon the transactions of sale with the character 
of a ttansaction in the course of export out of the territory of India ’ We are 
unable to hold that it docs That the tea chests are sold together with export rights 
unputes knowledge to the seller that the goods arc purchased with the intention of 
exporting But there is nothing in the transaction from which springs a bond bet- 
ween the sale and the intended e?(port Imkmg them up as pirt of the same transac- 
tion Knowledge that the goods purchased arc intended to be oqiortcd does not 
make the sale and export parts of the same transaction, nor does the sale of the 
quota with the sale of the goods lead to that result There is no statutory obligation 
upon the purchaser to-export the cheste^of— tea purchased-by-l»ini-wtth-tho exports- 
rights. T The export quQta merely enables the purphascc to obtain export licence 
which he ihay or may riot obtain There is nolhmg in Jaw at' m the contract bet- 



■II] BEN GORM NILGIRI PLANTATIONS CO. V; S.T.O., ERNAKOLAM (Sfiah, J.). >697 

.ween the parties ~of. even in the nature of^he;tfansaction'wh1ch.prbhibitr.(liversion 
of the goods for intern^ consumption. ; The' sellers have no concern with the actual 
export of the goods, once the goods are sold'. The y ihave no control over the goods. 
There is therefore lio direct connection between the. sale and export of the goods 
which- would make them parts of an integrated transaction of sale in the course o.f 
export. ' 

Decided cases on which reliance was placed at the Bar ha-ve mainly been of 
-cases in which the benefit of the exemption of Article 286 (i) (b) was claimed in 
re.-pect of sales preceding the, export S,ale. • Such a sale preceaing the export could 
mot it was held, without doing violence toTthc language of Arfcl'e 286 (i) (b) be 
given the benefit of the -exemption from tax imposed by State legislation merely 
•because of ite historical connection with the export sale. In a majority of the cases 
to .be presently referred there ivere at least t\Vo 'sales — sale under which goods were 
procured followed by a sale under which the goods so procured were exported, 
and the claim of -the Revenue to. tax- the first transaction was upheld. It may be 
regarded, as .therefore settled law that where there are two sales. leading to export 
the first tinder which goods are procured for sale and the property in the goods- 
passes’, with in the territory of India,' and the second by the buyer to, a foreign party 
resulting.in export— the, first cannot be regarded as a sale in the course of export, 
for a sale in the course of export must be directly and integrally connected with .the- 
export. It canno.t also be predicated thatevery sale which results in export is > to be 
regarded, as sale in the course 'of export. We may •briefly refer to the c^cs -which, 
‘have'cqme before this Court. Justification for citation of the cases is' not to evolve a. 
principle from the actual decisiori but to highlight the grounds on-which the deci- 
sions were rendered. The first case which camc befoire this Court in which Article 
286 (i) (b) fell to be construed was The State of Travancore-Cochiii and others v. The 
Bombay Company Ltd^. .The a'^sessee. who had exported coir products r , to foreign, 
purchasers , claimed;, exemption from' sales tax relying- upon Article 286 (i) (6.)... 
The Rev.enue’authdritics held that property in the goods having passed within, the- 
State, the trarisac'tioi^. were .liable to tax. The. High Court disagreed with .that 
view, holding that a sale in the course of export was not merely a sale when the goods, 
had crossed the customs frontiers. Hut included a transaction which preceded expoit. 
This Court agreed with the High Court. In appcarPatanjali Sastii, G.J., speaking 
for the Court pbsciwed -that sales which occasioned export were- within the scope oF 
the exemption under- Article 286.(1) (i).. . But that was a case in. which on the- 
facts found _ there could he no dispute that the sale by, the assessee occasioned, 
export, for in purs-iiance of the contract the assessee had exported the'goods- .sold.. 

The next case, which came before this Court -was The State of Travancore-Gochin- 
and others v. Shanmugha Vilas Cashew Nut Factory and others\ It was held by- this- 
Court thatpurch^es in the. State made by- the exporters for .the. purpose, of cj^ort. 
arc not within the exemption granted by Article 286 (i) '{b) of the Goiistitution;. 
Patanjali Sastri,' G.J,, speaking for the majority of the Court observed : • ■ ■ 

“The -word '-course.’ etymologically denotes movement ii-om one point to another, and the 
pression ‘ iii the coutse of ’ hot only implies a period of time during tvhich the movement is in' progress- 
but postulates also a connected relation; * _ .♦ * ' A sale in the course of export 

out of thc-country should similarly be understood in the context of clause (I) (i) as' meaning a sale 
taking place not only jduring the'activiiics directed to the end of exportation of the goods out of' 
the country but also; as part-of or connected tvith 'such acti-vities. . 

He further observed' that the .phrase “.integrated activities” cannot be dissociated, 
from the'export without which it cannot be cfTcctuatcd, and thesale and the resultant 
export form parts of a single transaction. ' , It is in that sense that the tVvo activities— 
the sale and the export — ^^ycrc said to be integrated. • But.a purchase for the purpose 
of export like production or manufacture for export, being only an act preparatory 
to export could not be regarded as an act done “ in the courec oftfe K^idrtof the 
goods^ out-of ' the rterritory 'of 'India.” 
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JaThi^taUvf Madras \ GurmahJftttdttandCompany Ltd Das, Acig^CJ 
obscned that an asscssec who goes about purchasing goods after securing orders 
from foreign purchasers is'not exempt from liability to pay tax by virtue of Article 
i86 ( i) (i) of the Constitution m respect of the purchases made by him because those 
jmrehases do not themselves occasion the export Goods were undoubtedly bought 
for the purpose of export but the purchase d«d not occasion the export within ih^ 
aneanmg of Article 286 (1) (A) of the Constitution 

In State of Mysore and another v Mysore Shipping and Manufacturing Cc , Ltd and 
jfArfj*, It was held that where goods ivere sold to a licensed exporter by the as cssee 
and tho licfcnsed exporter sold the goods to a foreign purchaser it could not be said 
that the fii*t sale was in the course of export The licensed exporter was not an 
^ent of the asse*sce and the two sales ^ould not have both occasioned the export 
it ivas only the second sale which did that, and the assrssce not being a party to it 
either directly or through the exporter or through his agents the fir t sale wnth 
which alone the asscssec was associated did not occasion the 'xport If it did not 
then It hardly matter? whether the goods were exported through the instrumenteli^ 
6f the exporter or not beuause all sales that precede the one that occasions the 
-export were taxable In this case the Court expressed the opinion tliat for the 
sale to be one which occasions the export it must directly concern the asscssec as an 
exporter 

In East Ind" a Tobacco Company v The Stale of Andhra Pradesh and another*, this 
Court held that only the sale under which the export is made is protected by Article 
286(1) (b) ofthe Constitution and a purchase made locally by a firm doing business 
of exporting tobacco, which preceded the export sale did not fall withm its purview 
though it IS made for the purpose of or with a view to export 

One more judgment -of thu Court may be noticed B K Wad^jr v Mjs 
Daulalrcff- Rameshiasrlai* The asscssc^s in that case sold goods to an Indian pur- 
chaser who had agreed to sell them to a foreign buyer The sales by 
”were on FOB contracts uhder which they contmued to be owners” 
goods crowed the customs barrier and entered the export stream It was iwld 
"by this Court that since the goods remained the property of the asscssecs tUl they 
reached the export stream the sales were exempt from tax irtiposed by a State 
under Article 286 (i) (0) THisivaS undoubtedly a tasC of two sales resulting m 
export and the first sale was held immune from 'State taxation — ^but that w<is so 
because the property m the good had passed to the Indian purchaser when the goow 
were in th" export stream Th" first sile itself was so inextricably connected with 
the export that it was regarded as a sale m the course of export 

Mr Setalvad on behalf of the appellants placed strong reliance upon 
judgment of the Madras High Court la M Ra Abdul.Salam & Company v The 
Gooernmefil of Madras* That was a case m which a dealer in the State -of Miidras 
in hide' and skins after purchasing raw hides tanned them and sent them to Kovai 
Tanned I^cather Co,, Madras who acted as the dciUer^ agent for sale' Kovai 
Tanned l^cather Company sold the goods to Dharamsi Parpia who acted a* at* 
agent of Sriven Brothers (Eastern) Ltd , London Th^rc was another transaction 
between Kovai Tanned Leather Co and Gordon Woodroffc and Company Ltd , 
who acted as agents for a foreign principal The Sales Tax Tribunal refused to 
a'*cept the transaction to Dharamsi Parpia as an export sale on the ground that 
KoVai Tanned Leather Company delivered the goods to the exporter Dharamsi 
Parpia and thereafter the export r obtained the bills of lading and that the sale 
became complete m the hladras State before shipment and it was on that account 
not a sale m the course of export The High Court disagreed with that view 
Jagaduan J , speaking for the Colirt observed 
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“ Where there is privity of contract between the foreign buyer and the seller in the taxing territory 
and the concluded sale between themoccasions the export even if the property in the goods sold passes 
■within territory the transaction is nevertheless one in respect of which Article 286 imposes a ban on 
the State to levy tax. ” 

Wc are not concerned to decide whether there was evidence in that case on which 
the High Court could come to the conclusion that the sale occasioned the export. 
But Mr. Setalvad relied upon the observation in support of the proposition that 
in all cases where there is a contract for purchase of goods in the taxing territory,' 
between a local merchant and a foreign buyer acting through his agent, and the 
goods are after purchasing the same exported by the agent, the transaction must 
be deemed to be one in the course of export. We are unable to accept that conten- 
tion. We do not read the judgment as laying down any such proposition, and 
none such is legitimately deducible. The second transaction in favour of Gordon 
Woodroffe & Go., was found to be one in which property in the goods passed 
beyond the customs frontier. Such a transaction would indisputably be a sale ' 
in the course of export. 

In our view the transaction of sale in the present case did not occasion the 
■export of the goods, even though the appellants knew that the buyers in offering 
the bids for chests of tea and export quotas were acting on behalf of foreign princi- 
pals, and that the buyers intended to export the goods. There was between the 
sale and the export no such bond as would justify the inference- that the sale and the 
export formed parts of a single transaction or that the sale and export were integrally, 
connected. The appellants were not concerned with the actual exportation of 
the goods, and the sales were intended to be complete without the e.xport, and as 
such it cannot be said that the said sales occasioned export. The sales were there- . 
fore for export, and not in the course of export. 

The appeals therefore fail and are dismissed with costs. One hearing fee. 

Rajagopala Ayyangar, J.— (for Wanchoo, J., and himself) — ^We regret our inability 
to concur in the order that these appeals should be dismissed. We arc clearly of 
the opinion that the appeals should be allowed. . 

This batch of i8 appeals which have been heard together are directed ag^st a ■ 
common judgment of the High Court of Kerala and are before this Court by virtue 
of Special Leave granted to the appellants. The appellants filed wit petitions in 
the High Court which were dismissed by the learned Single Judge whose judgment 
was affirmed on appeal by a Bench ofthe High Court. It is from this judgment 
that these appeals have been brought. 

The appellants are i8 tea estates which are carrying on the business of grotving 
and ' manufacturing tea in their estates. Their claim is that the teas gro'vvn by 
them have been sold by them “ in the course of the export of goods out of the terri- 
tory of India ” within Article 286 (i) (6) of the Constitution and they, therefore, 
•claim that the State of Travancorc-Cochin in which these sales took place was not 
entitled to impose sales tax upon these sales. 

The question for consideration is whether these sales affected by the Appellants 
.arc, as they claim, sales “ in the coiuse of export.”. It is common ground that the 
tea sold under the transactions involved in these appeals -was actually exported out 
-of the territory of India. Doubtless, this circumstance would not per se render 
the sales whicli preceded the export “ sales in the course of export ” but the argu- 
ment submitted to us is that these exports are so directly and immediately linked 
up with the sales effected by the appellants and so integrated with them that the 
two form part of the same transaction as to render the sales “ sales in the course of 
■export.” 

It was presented in this form, relying on the decision of this Court in Stale of 
Travancorc-Cochin v. Shanmugha Vilas Cash^ Kut Factory^, where the learned Chief 
Justice observed : 
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" The word ' course ’ etymologically dezsotes movement /rom one pomt to another and the ei- 
pression m the course of ’not only implies a period of tiau- during which the movement is in progress 
but postulates also a connected rdation » A sale jn the course of export out of the country 
should be understood in the context of Article 28ff (1) (b) as meanmg a sale takmg place ‘ not only 
durmgthe activjfies directed to tho end ofexportatioa of the goods out of the country, but alto as par 
of or coimected With such activities The previous decision j emphasised thee 

integral reUtion ^tween the tv\o where the contract of sale itself occasioned the oeport as the ground 
^or holding that such a sale was one taking place in the course of export 

2S this integrality that is mvolved m th** concept which is expressed by the words 
that “ the sale that occasions the export ” is a sale m the couree of export ” 

The details ofthe sales on which tax IS sought to be levied by the respondent, 
together ivith the facts relating Uicrcio, as well as the several contentions urged 
before us and the decision on which reliance is placed on either side have all been 
narrated in the judgment just now pronounced and ive do not think it necessary 
to restate them. Similarly, the provisions of the Tea Act, 1953 and the Rules fram- 
ed thereunder so far as they are relevant for the decision of the question involved 
in these appeals have aJso been set out and so we arc not repeating them cither. 
We shall confine ourselves to the very restricted area of our disagreement with our 
learned brethren which has occasioned this separate judgment 

As preliminary to the discussion of the question mvolved, we shall put aside 
eextam tj-pcs of transactions as regards which there is no dispute that they clearly 
fall on one side of the line or the other On the one side of the line tvould be the 

where a seller m pursuance of a contract of sale tviih a foreign buyer puts the 
goods sold on board a ship bound for a foreign destination Suc^ a sale would be 
an *’ export sale " which would undoubtedly w wTthm the constitutional protection 
of Article 286 (i) (6) In regard to this type, howr%*cr,wcivou]d make this observa- 
tion In such a case stc consider that if would be immaterial svhether or not with 
mfercnce to the provisions of the Sale of Goods Act, read m conjunction with 
th* terms and stipulations of anv particular contract, the property in the goods 
passes tothebujer on the Indian side of the customs frontier or beyond it In either 
event the sale would have occasioned (he export, for the sale and the export form, 
one continuous series of transactions, the one leading to the other — ^noi merely m 
point of tune but mt^raicd by reason ofa common intent jon ivbich is given effect to 
In such a case il would be »een that there is but one sale — ^to the foreign buyer “wTuch- 
occasions the expo't ”, and which is implemented in accordance with the terms 
of the contract by an actual export which is the sine' qua non of ” a sale In the course 
of export ” 

A case on the other side of the Imc would be one where the sale is effected to a 
resident purchaser who effects the export by sale of the goods purchased to a foreign.^ 
buyer Here the first sale to the buyer who enters into the export sale would not^ 
be. a “ saVt vs tbt twinst ■c 5 tsport ” 5 m iv xnA be ^be-psi^nrci’iaT riie •rtVitla 

occasions the export, notwithstanding that the purchase might lUve been made with 
a view to effect the export sale, or to implement a contract of sale already entered 
into with a foreign buyer That such a sale is not -one m the course of export 
ha» been repeat^y held by this Court (see Stale of Tjaoancore Cochin v Skartmugha 
\^lasCashewJ\'ulFacioTy^, Slate oJMadrasv Gtavtak Haidu ^ Co Lld*,Slaleof Mvsorev 
Mjsore Spinning and Manufacturing Ckt Ltd * and East India Tobacco Co v The Stale of 
Andhra Pradesh* 1 

This second type of ca-e involves two sales— one to a resident purchaser who 
purchases it with a view to effect an export and the second, the export sale or sale 
m the course cf export by the purchaw to a foreign buyer The existence of the 
two sales and the consequent dissociation between the first sale and the export 
cu.ses a hiatus between tliat sale and the export and destroys the integrality of the- 
ti\o events or transactions viz , the sale and the factual export i f 
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The sales involved in the pr^ent, appeals are not, of thO; and type for -here there, 
is a single sale direct to, -a. foreign. buyer, the contract being, concluded with and the 
goods sold delivered to his agent. It is haridly necessary to, add that for purposes 
relevant to the decisicm of the question before- us there cordd be no difference in, 
legal effect between a sale to, a foreign buyer present in India to take delivery of the 
goods for transport to Jiis country and a sale to. his resident agent for that purpose. 
Pausing here we should- mention that there is no dispute : (i) that the persons 
who bid at the auction at Fort Cochin and .pmchased the teas, of the assessees were 
agents of foreign buyers ; or (2) regarding their having made these purchases 
under the directions of their foreign principals in order to. despatch the goods to 
the latter — a contractual obligation that they admittedly fulfilled. 

. ■ Under the sales here involved, though to foreign btiyers and intended for export; 
the goods were net under the terms of the contract of sale placed by the seller on 
board the ship in the course of its outward voyage and that is the only reason why. 
they do not conform strictly to the first type of an export sale whieh we have des- 
cribed earlier. . 

But the question is, do not these sales also “ occasion the export ” and in that 
sense sales “ in the course of export The test which, has-been laid down by this. 
Court for determining the proximity of the connection between the sale and the export 
so as to bring the sale within the constitutional- exemption in Article 286 (i) (b) 
is the integrality of the two- events — the:sale and the.'expoit. The question to be 
answered is therefore whether the s.rles now under consideration domotiorm part and 
parcel of a single integrated ffansaction -with the export or are they distinct, distant 
and- mediate,' the 'Sale and the export being related to. Cc.ch other- only in the sense 
of one- leading to the other or the one' succeeding the other merely in point of.time. - 
Ifthe former-j the sales are -within' Articlc-286 (i) (b), but if the connection -betiveen’i 
the two is as describiid latter,- they are outside the exemption. - . a- 

• 'What then are'.the, facts .of the present case'? ' Before 'restating them for their ' 
being examiiied'lh the light'of tlic rri/mqwe have just '.specified, 'it is’ necessafy .td' 
eniphasise certain matters.'-''' When the. asssesees’ sought' _'ari opportimity' t6 adduce’ 
evidence as "to the .facts which they offered' .to ptdve to establish their claim to the ’ 
constitutional 'protection, the ^scssing authorities accepted their stateiilents as' cqf- . 
rect and did not desire them Ip adduce evidence and so no detailed evidence 'was 
led. If therefore on an examination' of the legal 'position it is now found that there 
is any lacunae in the statement of facts oii.in the evidence whose existence tvould 
ha-ve.brbught the 'sales within the exemption, it appears to us that the 'appellant assp:- 
sees should iii fairn«s be afforded an opportunity to adduce evidence to' "establish, 
their case.. We say. so particularly because it co.iild 'by no means be said'that the 
la-w was clear as to the facts'hecrasary to be pioyed to claim exemption in the case 
of "sales' of the type how before us. • ... . , 

. ' To proceed with.'the facts, the assessees had applied for and obtained export 
quotas with a view to..effect exports of a quantity of tea, grorvn and processed by 
them. . The sales at' Fort Cochin were effected along with thce.xport rights granted 
to the Appellant estates, the contract being that the purchaser at the auction rvpuld 
obtain a transfer of the export quota right of that estate iv-hose tea he purchased to , 
the extent needed to effect export of the tea purchased. The purchases were thus 
made only on the basis that the export fights of die seller would be transferred to the 
buyer arid on the basis' of these transfers, the purchasers obtained export licences 
from Government for exporting the tea and . effected the exports. - The purcliases 
were made by agents of foreign principals and it was part of the contractual duly- 
of these agents vis-a-sis the principals to consign the goods purchased to them -without 
avoidable delay. There tvas proof by; the certificates produced that, these agents 
had fulfilled their obligations to their principals and had shipped -the goods bought, 
as early as practicable to foreign destiriations.y. •_ ' ' 

.The principal contention' urged: by the learned Advpcate-Gcncral of Kerala 
to peisuadc us to hold that ‘^the sales did hot ‘‘ occasiori.the export ” was ba^cd 
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on two circumstances (i) that it was not part of the contract between the assessees 
and their bu)'ers that the goods shall only be exported and not sold in the local 
marhet In other words, it was u^ed that m the absence of such a speafic term 
of contract it xiould hate been open to the buyers to have diwrted the goods from 
being exported and to have sold them locally This was so far as the contractual 
relationsbp betiveen the assessee-sellers and the buyers from them under the sale 
ivas ojneemed (a) Dealmg next wth the effect of the provisions of the Tea Act, 
rP53 and the Rules fraincd thereunder on the sales effected by the assessees, the sub- 
mission was that section at and other provisions of the Tea Act 1933 merely 
enabled an export to be effected and did not require the goods in r gard to which 
they were issued to be exported In other svords, it was stressed that the Tea Act 
did not impose any obligation on the quota holder or his transferee to export the 
goods co%ered by the quota and that consequently the buyer — e\en after talsmg 
a transfer of the export quota rights along witli his purchase was not compelled 
by law to export and ss'as not precluded from fading to export and selling the goods 
locally On this reasoning the argument was that there was a purchase under whidi 
the purchaser was free to export or not to export and the mere fact that he chose to 
export s\"ould not render the sale to him one which occasioned the export or one 
4* in the course of export " 

We consider that these arguments do not sufficiently tate into account the 
actualities of the situation, but proceed tm mvestmg on formal requirements a 
significance svhich is not warranted 

IVhen learned Counsel says that therewasnotennin thecontract between the 
seller and the buyer that the goods purdiased were not to be sold locally but have to 
be exported, he u right only ui the sense that it is sot doy C vipr e ss tens of the con- 
tract But could it be said that that was not the implicit common understanding 
cn which the entire transaction was concluded The buyer svas not rntnested m 
the purchase except on tenns of the export rjuota rights being transferred to httO 
and that was why the trarufer of the export right was effected or contracted to be 
effected as part and parcel of the sale of the goods Again, the buyer was an agent, 
who as we have stated earlier was not free to deal with the tea purchased by cflJrct- 
mg a local sale, but was under an obligation to his foreign prmcipal to export the 
goods purchased to a foreign destination It was with sudi a buyer that the asscssce 
•entered mto the transaction of sale On these facts we are satisfied that it was 
part of the uaderstanding between the seller and the buyer, mfcrable from all the 
circumstances attendant on the transaction that the buyer was bound to export 
f Pausing here, we would add that, we understand that importance is attached 
m this context to the need of a tena m the sale contract laymg an obligation on 
the part of the buyer to export only for the purpcfie ofdemonstratmg the intimate 
connection between the sale and the support for estabUshng it was the sale that 
occasioned the export If we are right, then wbat is of significance is the real and 
common mtcntion of the two parties to the tnnsacticm — whether they contemplated 
the goods purchased bemg sold locally, or whether they intended the goods sold 
bemg only oqiorted and not whether there is sudj a term in the contr&ct bet\veeo 
the parties 

Coming next to the contention that the Tea Act docs not compel export of goods 
eosered by tSw quotas granted we Tmghtmcntion that no evidence was led as to the 
prices prevailing m the local market as compared to that fm the foreign countries 
where the pnacip^ of the resident buyers resided, which would have disclosed 
whether a locm of the tea bought ostensibly for export was m a commercial 
sense wOun the bounds of possibility, though one went by the rationale under 
lying the provisions of the Tea Act and m particular m sections 17, ai and aa, one 
gett the impreasira th^ ceport quota nghts were considered to have a considerable 
value m the market vmich would be «onm indication that a buyer with an export 
quota would never sell m the local market Thus it might be that even though 
the statute docs not m terms prohibit mtemal sale of tea purchased along wth export 
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quota rights, this could be explained by the circumstance that the right to export 
tea is considered a privilege tvhich secures economic advantages to the exporter 
and hence there was" no need for any statutory compulsion to do so, "We are making 
this observation because Parliament and the Central Government are keen on pro- 
moting exports and in the case of some commodities like sugar where the external 
price is lower than the local price, the regulations framed in that behalf require ex- 
ports to be effected under compulsion. We consider therefore that the absence 
of a compulsive provision in the Tea Act requiring export of the quantity allotted to- 
the estates, is not very material and that Parliament might well have left it optional 
with the estate owners to export seeing that economic factors provided the requisite 
compulsion. 

If there was a contract or understanding between the buyer and seller by which, 
the latter was to export the goods bought, it is' conceded the sale of the assessee did 
occasion the export and in our view oirthe facts established, we consider this condi- 
tion satisfied. 

We would therefore allow the appeals and set aside the assessment in so fa^* 
as they included the sales involved in these appeals. , , 

OrPer of the Court : — In accordance with the opinion of the majority,, 
the appeals are dismissed with costs. One hearing iee. ' 

K.S. ”, — : Appeals dismissed, 

THE SUPREME COURT OF INDIA. 

(Original Jurisdiction.) 

Present : — ^K. Subba Rao, K. N; "Wanchoo, M, Hidayatullah, Raghubar 
Daval and S. M. Sikri, JJ. 

P. "Vajravelu Mudaliar and another • ... Petilioner* . . 

V. ' 

The Special Deputy Collector, Madras and another . . Respondents. 

Land Acquisition (Madras Amendment). Act (XXJJI 0 /IS 6 I) — Constitutional validitj^— Article Z\~A of the 
Constitution — Applicabilitj' — Act if discriminatory and hjfends Article of the Constitution of India .(1950) — 
Article 31 (2) (f infringed by the Act. 

Article 3 1-A of the Constitution -would apply only to a law made for acquisition by the State of any 
estate ” or any rights therein or for extinguishment or modification of such rights if such acquisition, 
extinguishment or modification is concerned with agrarian xefonns. 

The Land’Acquisition (Madras Amendment) Act XXIII of 1961 in its comprehensive phraseology 
takes in acquisition for any housing scheme, whether for slum clearance or for creating modem suburbs- 
or for any other [public purpose. The provisions of the Amending Act are '--not confined to any 
agrarian reform and, therefore, do not attract Article 3 1-A of the Constitution. 

Neither the principles prescribing the “just equivalent ’’ nor the “just equivalent ” can be ques- 
tioned by the Court on the ground of the inadequacy of the compensation fixed or arrived at by the 
working of the principles. If the compensation isillusory or.if the principles prescribed are irrelevant 
to the value of the property at or about the time of its acquisition, it can be said that the Lcgislattuc 
committed a fraud on power" and, therefore, the law is bad. It is a use of the protection of Article 31 
in a rhanner which.thc Article hardly intended. 

If the Legislature makes, a law for acquiring property by providing for an illusory compensation 
or by indicating the principles for ascertaining -the compensation which do not relate to the property 
Acquired or to the value of such property at or within a reasonable proximity of tlie date of acquisition 
or the principles arc so designed and so arbitrary that they do not provide for compensation at all, one 
can easily hold that the Legislature made the law'in fraud of its powers. If the question pertains to the 
adequacy of compensation, it is not justiciable; if the compensation fixed on the principles evolved 
for fixing it disclose that the Legislature made the law in fraud of its powers the question is within the 
jurisdiction of the Court. 

. Tlic Land Acquisition Madras Amending Act docsjiot offend Article 31 (2) of the Constitution. In 
awarding compensation if the potential value of the land is excluded (as in the impugned Act) it cannot 
be said that the compertsation awarded is the just equivalent of what the owner has been deprived of. 
But such an exclusion only pertains to the method of ascertaining- compensation whiclr results m 
inadequacy of -the compensation. -but that in itself does not constitute fraud on porver. 


' ♦W.P. Nos. 144, 227 and 228 of 1963. - ■ ' 5th October,' 1964. - 
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la the latuat c^5e it covUd not be Mid that the lands were being acquired (at a low pnce to be 
-nsold at higher prices) as a device to improve the revenue of the State 

The Amending Act (Madras Act XXIII of 1961) is hit by Article 14 bf the Constitution. The 
Amending Act cmpowen the State toacquitolandlbf housing schemes at a pnce lower than that the 
State has to pay if the same was acquired under the Pnnctpal Act (Land Acqu sition Act I of'1894). 

Discnmmationiswntlargconfhc AmendingActanditoannotbcmtainedon thcpriaciple ofreasona* 

hie classification The Amending Act clearly mfhnges Article 14 of the Constitution and is clearly void. 

Petitions under Article 32 of the Constitution of India for enforcement of 
fundamental rights j 

A V Vtsioanalf’a Satin, Senior Advocate, for Petitioners in alllh** petitions 
A Ran^anadkam Chetty Sen or Advoca'e, R Vtiwanalhan Special Government 
Pleader and A V Rangam for Respondent (State of hfedras) i» all the petitions 
Prakasa Raa and R Gojialaknshuan, for Respondents in Petition No 144 of 

1963 

Palkkwala, for Intervenors 
S S SAukla for State of Gujarat (Intervenor) 

B R, L Ayengar, R H Dkebar, B K G Achar, for State of Maharashtra 
(Intervcnor) 

C Attorney General of India, with il {J DAriarandR N Sa-htky, 

for the State of Rajasthan (Intervcnor) 

I N Shroff, for State of Madhj'a Pradesh (Intervcnor) 


The Judgment of the Court vvas delivered by 

■JaiAa Rao, J —These three p nttions filed under Article 32 of the Constitution 
raise the question of the constitutional validity of the Land Acquisition (Madras 
ABiendmcnt) Act, 1061 (MadrasAaXXIlI 0(1961), hercmaftcrciled the Amend- 
mg Act. We shall briefly state the facts relevant to the question raised The peti 
tioner la "Writ Petition No 144 of 1963, P VajraveJu hfudaJiar, it the owner of 
lands bearing -Survey Nos 4 2, 40-7 and 43 l ofPcniakudal Village and of extents 
182, 139 and 372 acres resp«tively -.By a notification dated 7th November, 
1960, and publish^ in the Pori Si George Gazette dat^ 16th November, i960, 
the Government usued a notification under section 4 (i) of the X^and Acquisition 
Act (I of 1894), hercinafler called the Principal Act notifying that, among other 
lands, the said lands of the petitioner were needed for a public purpose, to wit, 
for the development of the area as *’ neighbourhood ” in the hladras City m accord- 
ance with the Land Acquisition and Devdopment Scheme of the Govenunent 
On 23rd November, 19^, the Special Deputy Collector for Land Acquisition issued 
a notification under section 4 (i), read with section 17 (4), of the Prmcipal Act, 
and Under the said noUficaljon lie Srsl respondent was authorised to take possessMra 
of tire petitioner’s lands The Madras Legislature subsequently enacted the Amend- 
ing Act providing for the acquisition of lands for housing schemes and laying down 
pnnciplcs for fixing compensation different from those prescribed in the Principal 
Act The petitioner questions the validity oftheAmendmg Act, inlrr dia, on the 
ground that it mfrmges Articles 14, 15 and 31 (2) of the Constitution 


Petitions Nos 227 and 228 of 1963, Most Rev Dr L» 
Irlathi^, ^chbishop of Madras, owns lands bearing Survey Nos 17 2 B i and 
127 2 B of extent 50 53 acres and o 62 an; respectively in Urur, near Madras City 
By notifiratren dated 13* Nov^ber, 1961, and published in the Fort St George 
Gazelle, the Govci^ent of Madras issued a notification under se«ion 4 (i) of the 
P^^al Actnotifymg among other lands, that the said lands of the petitioner vierc 
fwa public pur^se, to wit, for the development of the area « the “neigh- 
tourhMd m hfodra' City in accordance with the Land Acquisition and Develop- 
ment genres of tl c Government It was also stated m the notification that in 
snew of the urg^cy undtssccUon 17 (4) of the PrmapalAct, the application of 

theprovisionsofsection5(fl)ofthesaidActwas dispens^with, and that compen- 
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•■sation in respect of the said acquisition would be paid in accordance with thb 
provisions of the Amending Act. -,' ■ ' ' 

The said petitioner (in W.P. N^o. 228 of 1963) also owns land.s bearing Survey 
Nos. 153/ I and 154/2 at Tiruvanihiyur village, Ghinglcput District,' of the extent 
•21.56 and 10.50 acres respectively totalling about 32 acres. The said -lands were 
•also notified for acquisition and the petitioner was told that he would be paid com- 
pensation under -the Amending Act. ’ 

The said petitioner in these two petitions questions the constitutional validity 
■of the said Amending Act on the ground, inter alia that it offends Artieles 14, 19 
•and 31 (2) of the Constitution. 

To the three petitions the Special Deputy Collector for Land Acquisition, 
"West Madras, and the Government of Madras are made parties. In their eounters 
the respondents pleaded among others, that the said Act was saved under Article 
3 1 -A of the Constitution and, therefore, its validity could not be questioned on the 
.ground that it infringes either Article 14, 19 or 31 (2) of the Constitution ; and that 
■even if Article 31-A was not attracted, the provisions of the Amending Act would 
not infringe any of the said three provisions. In these petitions some intervenors 
.arc represented by their Counsel and this Court had also given noticcs to the Advo- 
cates-General of various States. Wc have heard the,. ‘arguments advanced on 
"behalf of the’jpetitioners, intervenors, and the State of . Madras and the Counsel bn 
behalf of the Advocates-Gcneral of some of the States who supported the State of 
."Madras. , " , 

. Mr. A. "V. Viswanatha Sastri, learned Counsel for the petitioners, raised 
before us " the following points : (i) As- the Madras State Housing Board Act", 
.1961, and the Madras Town Planning-Act, 1920, arc special statutes providing for 
the execution of housing and improvement schemes and town planning 
schemes respectively’ property for the said schemes can be acquired only after follow- 
ing the procedure prescribed thereunder and the Government has no power to ac- 
quire land for the said purpose under the Amending Act in derogation of the pro- 
visions of the former Act. (2) The acquisition, though it purports to be for a hous- 
ing scheme, is really intended for selling the lands acquired and raising revenue 
for the State and it is, therefore, a colourable exercise of the State’s power. (3) The 
Amending Act offends Articles 14 and 19 of the Constitution. And (4) the Amending 
Act is also bad, "because it do<s not provide for payment of , compensation within 
the meaning of Article 31 (2") of the Constitution. 

Mr. A. Ranganadham Chetty, learned Coimscl for the State of Madras con- 
tends that, (i) the Government in its discretion has the power to acquire land for 
housing purposes under any one of the three Acts, namely the 'Housing Board Act, 
the Town Planning Act and Amending Act; (ii) by reason of the Constitution (^en- 
teenth Amendment) Act, 1964, which is retrospective in operation, the petitioners 
.are precluded from questioning the validity of the Amending Act on the ground that 
it infringes Article 14, 19 or Article 31 of the Constitution; (iii) the Amending Act 
docs not infringe cither Article 14 or Article 19 of the Constitution ; and (iv) after 
-the Constitution (Fourth Amendment) Act, 1955, the expression ‘ compensation ’ 
carries a meaning different from that given to it in Mrs. Bela Banerjee's case^, and 
thereafter the adequacy of the amount given for acquisition of land ceased to be 
justiciable. • • 

Mr. Palkhivala, appearing for some of the intervenors elaborated the conten- 
tion of Mr. A.'V. "Viswanatha Sastri based upon the meaning of the expression ‘ com- 
pensation ’ in Article 31 (2) of the Constitution. Wc shall consider his argument 
in the relevant context in the course of our judgment. 

The first question need not detain us, for though Mr. Viswanatha Sastri raised 
the point that the Government can only acquire the lands for housing schemes in 
confonnity .with "the provisions of either the Madras Town . Planning Act, 1920, 


' (19541 S.C.J. 95 : (1954) 1 M.L.J. 162 : A.I.R. 1954 S.C. 170 : (1954) S.C.R. 558. 
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or the Madras State Housing Board Act, 1961, but not under the provisions of the 
Amending Act, he did not pursue the matter in view of the following two decisions. 
ofthisCourt Faina ImpTovment Tnistv Smt LakshmtDevt,^zndJ^andeskwarPrasadv. 
U P Government^ Therefore, nothing more need be said about this 

Mr A Ranganadham Chetty relied upon the Constitution (Seventeenth 
Amendment) Act, 1964, and contended that Article 31‘A, as amended, precluded 
the petitioners from questioning the validity of the Amending Act on the ground 
that It infringed Artidc 14, 19 or 31 of the Constitution By the said amendment^ 
m the definition of the expre^ion ‘estate* sub-clause (o) of clause (2) was substituted 
by a new sub clause defining the said expression The material part of the amended 
sub clau-e of clause (2) reads 

‘ the expression ‘estate shall in relaticai to any local area have the tame meaning as that ex- 
pression or Its local equivalent has m the exuDng law relating to bnd tenurci in force m that area and 
shaU also include 

(u) any land held under ryotwan tettlcinent ’ 

From the material on record we cannot defimtdy hold whether the lands m q^ucs- 
tion arc held imder ryotis’arx settlement But assummg for the purpose of Aese 
petitions that the said lands arc held under ryotwan settlement, the question arises 
tvhether the impugned law provides for acquisition by the State of any ‘ estate * 
or any rights therem or the extinguishment or modification of any such nghts The 
scope of this provision fdl to be considered by this Court m K K Koc^nt v The 
Stale of Madras* There it tvas held that though the impugned Act dealt with an 
estate, it was not sated by Article 31'A of the Constitution, as the Act had nothing 
to do with ^rarian reform but simply conferred on junior members of the tarwad 
joint nghts wJuch they had not got Wore m the sthanem properties Mr Ranga* 
pad ham Chetty criticized this decision on the ground that the said view was based 
only on a part of the Statement of Objects and Reasons and that the omitted part 
thmof supported a wider construction of the provisions so as to include acquisition 
of a land for slum clearance or other sudi social purposes The omitted part of the 
Statement read thus 

* (u) Theproperpbnmngofurban andniralarcasrcquire ibe bniefiualunlisat onofisrsat 
aad waste laods aod the uearuce of slum areas. ** 

It is true that m the said decision the Statement of Objects and Reasons relevant to 
the question raised therein was extracted , but it was made clear that it tvas re- 
ferred only for the limited purpose of ascertaining the conditions prevalent at tlie 
time the Bill wzs introduced in Parliament and the purpose for ^vhich the amend- 
ment tvas made It 11 common place that a Court cannot construe a provision of the 
Coustitution on the bans of the Statement of Objects and Reasons, and this Court 
did not depart from the said salutary rule of construction The real basis of that 
decision 13 found at page 900 and it is 

' The defiaition of ‘estate refen to an existing law relating to land tenures in a particular area 
ladicaUng thereby that the Article is cancemed only with the land tenure descrihed as an esUte’ 
The indusiie defimuon of the nghts of such an estate also enumerates the nghu vested m the propne 
tor and his subordinate tenure-holders The last clause in that defimuon ete , that those rights also 
include the rights or privileges in respect of land revenue emphasizes the fact that the ArUcIe is concern 
ed with 1^ tenure It is therefore manifest that the said Aniele deals with a tenure caUed estate' 
and provides for its acquisiuon or the cxiinginsbment or modificat on of the nghts of the land holder 
or the vanous subordinate tenure holders m respect of their rights m relation to the estate The con 

traryviewwould enable theStatetodvesiapropnetorofhisestaieandvest it in another without 

reference to any agranan reform ’ 

This judgment, thcrcfcrrc uieffect.hddthatArticlegi-A (1) (o) should be confined 
to an agrarian reform and not for ucquinog property for the purpose of giving it to 
another This Court m Ranjzt Singh v The Stale of Punjab*, considered the scope of 
the said decision The question that arose in that case was whether the East Punjab 
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■ Holdings (Conservation and Prevention of' Fragmentation Act, 1948) (L of 1948) 
^ -ameilded by the East' Punjab Holdings (Consolidation and Prevention of 
Fragmentation) (2nd .^endment and Validation) Act, i960 (XXVII of i960) 

protected by Article 31-A against an attack on the ground that the said Act 
infringed the fimdamental rights under Articles 1,3, 14, 19 and 31 of the Constitution. 
•This Court considered the earlier decisions of this Court, including the decision in 
K. h. Kochuni v. State of Madras^. Adverting to Kochuni’s casef Hidayatullah J,, 
speaking for the Court, observed : 

“ But that was a special case and we cannot apply it to cases where the general scheme of legislation 
is definitely agrarian reform and under its provisions something ancillary thereto in the interests of 
rural economy has to be undertaken to give full effect to the reforms. ” 

Apropos the. Act before it, this Court observed; 

“ The scheme of rural development today envisages not only equitable distribution of land so that 
there is no imdue imbalance in society resulting in a landless class on the one hand and a concentra- 
tion of land in the hands of a few on the other but envisages also the raising of economic standards and 
bettering rural health and social conditions. ” 

That judgment, therefore, accepts the view that Article 31-A was enacted only to 
implement agrarian reform, but has given a comprehensive meaning to the expres- 
sion “ agrarian reform ” so as to include provisions made for the development of 
rural economy. 

Under Article 31 (q) and (2-A) of the Constitution a State is prohibited from 
making a latv for acquiring land unless it is for a public purpose and unless it fixes 
the amount of cempensation or specifies the principles for determining the amount 
of compensation. But Article 31-A lifts fhc ban to enable the State to implement 
the pressing agrarian . reforms. The said object of the Constitution is implicit ia 
Article 31-A. If the argument of the respondents be accepted, it would enable the 
State to acquire the lands of citizens without reference to any agrarian reform in 
derogation of their fundamental rights without payment of compensation and 'thus 
deprive Article 3 1 (2) practically of its content. If the intention of Parliament was 
to make Article 31 (2) a dead-letter, it would have clearly expressed its intention. 
This Court cannot by interpretation enlarge the scope of Article 31-A. On the 
other hand, the Article, as pointed out by us earlier, by necessary implication, is 
confined only to agrarian reforms. Therefore, we hold that Article 3r-A would 
apply only to a law made for acquisition by the State of any ‘ estate’, or any rights 
therein or for extinguishment or modification of such rights if such acquisition, 
extinguishment or modification is connected with agrarian reforms. 

Mr. Ranganadham Chetty contended that acquisition for housing under the 
Amending Act is for slum clearance and for relieving congestion of housing 
accommodation and that acquisition for such a purpose would be in connection with, 
agrarian reform in the enlarged sense of that expression accepted by this Court. Even 
accepting the argument of the learned Counsel that the Act- was conceived and. 
enacted only for the purpose of slum clearance which became an urgent problem, 
for the City of Madras, we cannot hold that such a slum clearance relates to an 
agrarian reform in its limited or wider sense. That apart, the Amending Act in 
its comprehensive phraseology takes in acquisition for any housing scheme, whether 
for slum clearance or for creating modem suburbs or for any other public purpose. 
The provisions of the Amending Act are not confined to any agrarian refonn and,, 
therefore, do not attract Article 31-A of the. Constitution. . . 

If Article 31-A of the Constitution is out of the way, Mr. Viswanatlia Sastri, 
learned Counsel for the petitioners, contended that the Act is bad as it does not pro- 
vide for compensation i.e., a ‘just equivalent’, for the land acquired under the- 
Amending Act and, therefore, it offends Article 31 (2) of the Constitution. This 
aspect is elaborated by Mr. Palkhivala, who appeared for one of the intcrenyers 
in the pethions'. - He narrated the following for situations : (i) when the law provides 
for adequate compensation but there is difference of opinion as to the adequacy of 
it in a given case ; (ii) where the law provides for partially inadequate considcra- 

1. (1961) 2 S.C.J. 443 ; (1960) 3 S.CJi; 887, 900. 
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tion Bassd on valid principles related to the property at the tune of acquisition, 
{ill) where it fixes arbitrarily the compensation based on principles unrelated to 
the property or to the time of acquisition or to both , (iv) where the compensation 
fixed IS illusory , and contended that in the first situation compensation is paid, 
that in the second it is a moot question whctlier the question of adequacy of com- 
pensation is lusticiable or not, and that m the third and fourth situations, the said 
question is clearly justiciable Mr Ranganadham Chetty, appearing for the State, 
on the other hand argued that the question of ad'*quacy of consideration however 
it arose was not justiciable in a Court of law To appreciate the contentions it is 
necessary to consider the following questions (i) what was the scope of the relevant 
part of Article 31 (2) of the Gonsttitutiun bofbre the Constitution (Fourth Amend- 
ment) Act, 1055’ (u) why was that amllndmcnt brought about ’ (111) what 
ivas the change the amendment introduced ^ and (iv) svhat was the effect of the 
amendment ^ 


Article 31 (2) before the said amendment read as follows — 

‘Noprop«Tty thall be taken poscssionofor acquired for public purposes .unlesstfie 

law provides for compensation for the properly taken pouession of or cilher fixes the amount of 
compensation or speofies the principles on whidi and the manner in which the compensation is to be 
■determined and given ” 

In Mrs Bela Banerjets ease^, this Court was called upon to consider the question 
whether compensation provided for undertheWest B^gal Land Development and 
planning Act, 1948, ^vas m com^iancctvith the provisions of Article 31 (2) of the 
Constitution Under the said Act lands could be acquired many years after it 
came into force, but it fixed the market value that prevailed on 3istDcceniber, 
1946, as the ceding on compensation without reference to the value of the land at the 
time of acquisition In that context this Court considered the provisions of Article 
31 (2) of the Comtihition and came to the foUowuig conclusion, at page 563 5614 * 

* While It u true that Legislature u given the dtscreiiotiaTy power of laying down the principles 
-i^htch should govero the detenmaaiion of the amount lo be given lo the owner for the property 
appropriated niehpnnciplee must ensure that what u determined as payable must be compensanon, 
thatu ajustequivalentoiwhat the owner has been deprived of Within ihehmiu of this basic require- 
ment of full indemiuGeatioa of the expropruted owner the Consumtion allow* free play to the le^ 
lative judgment as to what principles should guide the detemunauem of the amountjpayable Whether 
■such pnaaples take into account all the elements wlucb make up the true value of the property 
appropriated and exclude matters which arc to be oegtecicd, u a justiciable issue to be adjudiCal^ by 


-®y applying the said principles this Court held that the provisions of the said Act 
fixing a ceiling on compensation without reference to the value of the land was 
arbitrary and, therefore, was not m compliance with, inlaw and spirit, the require- 
ment of Article 31 (2) of the Constitution This decision lays down three points 
namely, (i) the compensation under Article 31 (2) shall be ‘just equivalent’ of 
'%hat the owner has been deprived of, (11) the principles which the I/*gislaturc 
can prescribe are only principles for ascertaining a just equivalent of what the 
Owner has been dcpriv^ of, and (iii) if the compensation fixed was not a lUSt 
■equivalent of what the owner has b«ii tfeprived ct i if the principles did not take 
into acMunt all relevant elements or took mto account irrelevant elements for amv- 
mg at the just equivalent, the question m regard thereto is a justiciable issue This 
Uourt therefore, authoritatively mterpretod Article 31 (2) of the Constitution and 
laid down ite scope This view was reiterated by this Court m State of Mairoi v. 
^ammvaja Muddtar^ There the question was whether sections 2 and 3 of the 

^ladrasi,ignite(AcqutsitionofLand)ActXrof 1953 which sought to amend the 

L.and Acquisition Act I of 1894 were invalidbccause they infringed the fundamental 
rig under Article 31 of the Constitution of owners of lands whose property was to 
be compulsorily acquired Under that Act, compi-nsation made payable lor com- 
pulsory acquisition of land was the value of the land on 28th April, 1947, together 
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"with the value of any agricultural improvements made thereon after that date 
and before publication of the notification under section 4 (i). The result of that 
Act was to freeze for the purpose of acquisition the prices of land in the area to which 
it applied and the owners were deprived of the benefit of appreciation of land values 
since 28 th April, 1947, whenever the notification under section 4 (i) might be issued 
and also of non-agricultural improvements made in the land after 28th April, 1947. 
'That Act was passed before the Constitution (Fourth Amendment) Act, 1955 
was enacted and therefore, -the question fell to be considered on the Article as it 
-cxisited before the amendment. After noticing the relevant provisions and the case- 
law on the subject Shah, J., speaking for the Court said: 

“Fixation and compensation for compulsory acquisition of lands notified many years after the 
•date, on the market value prevailing on the date on which lignite was discovered is wholly arbitrary 
and inconsistent svith the letter and spirit of Article 31 (2) as it stood before it was amended by the 
■CoMtitution (Fourth Amendment) Act, 1955. If the owner Is by a Ck)nstitutional guarantee protected 
against expropriation of his property otherwise thanfora just monetary equivalent it would be impossi- 
ble to hold that law which authorised acquisition of land not for its true value but for value frozen on 
some date anterior to the acquisition, on the assumption that all appreciation in its value since the date 
lis attributable to purposes for which the State may use the land at some future date, must be regarded 
.as infringing the fundamental right. ” 

It may, , therefore, be taken as settled law -that imder Article 31 (2) of the Constitu- 
tion before the Constitution (Fourth Amendment Act, 1955, a person whose land 
was acquired was entitled to compensation i.e., a ‘just equivalent ’ of the land of 
which he was deprived. The Constitution (Fourth Amendment) Act 1955, amend- 
•ed Article 31 (2) and. the amended -Article reads: 

“No property shall be compulsorily acquired or requisitioned save for a public purpose and save 
"by authority of law which provides for compensation for the property so acquired or requisitioned and 
•cither fixes the amount of compensation or specifics the principles on which and the manner in which 
the compensation is to be determined and given; and ho such law shall be called in question in any 
•Court on the ground that Ihe compensation provided by that law is not adequate. ” 

A scrutiny of the amended Article discloses that it accepted the meaning of the 
expressions ‘compensation’ and ‘principles’ as defined by this Court in Mrs. Bela 
Banerjee’s case’'-. It may be recalled 'that this Court in the said case defined 
the scope of the said expressions and then stated whether the principles laid down 
.take into account all the elements which make up the true value^qf the property 
appropriated and excluded matters which are to be neglected, is a justiciable issue 
to be adjudicated by the Court. Under the amended Article, the. law fixing the 
amount of compensation or laying down the principles governing the said fixation 
cannot be questibned in any Court on the ground that compensation provided 
"by that law was' inadequate. If the definition of ‘ compensation ’ and the ques- 
tion of justiciability are kept distinct, much of the cloud raised will be dispelled. 
lEven after the amendment, provision for compensation or laying down of the prin- 
ciples for determining the compensation is a condition, for the making of a law of 
acquisition or requisition. A Legislature, if it intends to make a law for compulsory 
acquisition or requisition, must provide for compensation or specify the principles 
for ascertaining the compensation. The fact that Parliament used the same ex- 
pression, namely, ‘ compensation ’ and ‘ principles ’ as were found in Article 31 
before the Amendment is a clear indication that it accepted the meaning given by 
this Court to tho.'c expressions in Mrs. Bela Banerjee’s case'^. It follows that a 
Legislature in making a law of acquisition or requisition shall providefor a ‘just 
equivalent ’ of what the owner has been deprived of or, specify the principles for the 
purpose of ascertaining the just equivalent of -what the owner has been deprived of. 
If Parliament intended to enable a Legislature to make such a law without providing 
for compensation so defined, it would have used other expressions like ‘ price ’ 
‘ consideration ’ etc. In Craies on Statute Law, 6th Edition, at page i67, the 
relevant principle of construction is stated thus : • 

“There is a well laiown principle of construction, that where the Legislature used in an Act a 
Segal term which has received judicial interpretation, it must be assumed that the term is used m the 
sense in which it has been judicially interpreted unless a contrary intention appears ” . 
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The said two expressions in Article 31 (2) before the Constitution (Fourth Amend- 
ment) Act, have p c(*ivcd an authoritative interpretation by th'* highest Court m the 
land and it must ix* presumed that Parliament did not intend to dTi^ft from the 
meaning given by this Court to the said cxp*'essiOns 

The real diffi'-alty is, what is the effect ol ouster of jurisdiction of the Court to 
question the law on the ground thatAc ‘ compefisation ’ provided by the law is 
not adequate ’ It will be noticed that the law of acquisition or requisition is not 
wholK immune from scrutiny by the Court But what is exclud“d from the Court’s 

j'uri'diction is that the said law cannot be questioned on the ground that the compen- 
sation provided by that law is not adequate It will futher be noticed that the 
clausi- excluding the jurisdiction of the Court also used the word “ compensation ” 
indicating thereby that what is excluded from the Court’s jurisdiction is the adc- 
quaev of the compensation fixed by the- L^islaturc The argument that the word 
‘ compensation ’ means a just equivalent for the property acijuircd and, therefore 
the Court can ascertain whether it 1$ a ‘just equivalent ’ or not, makes the amend- 
ment of the Constitution nugatory It will be argumg m a circle Therefore, a 
more reasonable interpretation is that neither the principles prescribing the ‘just 
equivalent ’ nor the ‘ just equivalent ’ can be questioned by the Court on the ground 
of the inadequacy of the compcsation fixed or arrived by the vvorkmg of the princi- 
ples To illustrate a law is made to acquire a house, its value at the time of acqui- 
sition has to E)e fixed , there are many modes of v^uatjon, namely, estimate by 
an Engineer, value reflected by comparable sales, capitalisation of rent and similar 
others The application of duFcrcnt prmciples may lead to different results The 
adoption of one prmciple may give a higher value and the adoption of another 
principle may give a lesser vjdue 3 ut nonetheless they are principles on which 
and the znanner in tvhich compensation js detenmned The Court cannot obviously 
say that the law should have adopted one prmciple and not the other, for :t relates 
oidy to the question of adequacy. On the other hand, if a law lays dotvn principles 
yrhich are not relevant to the property acquired or to the value of the property 
at or about the tune it is acquired, it may be said that they are not principles con- 
templated by Article 3 1 (2) of the Constitution If a law says that though a house is 
acquired it shall be valuw as land or that though a house site is acquired it shall 
be valued as an agricultural land or that though it is acquired m 1950 its value m 
1930 should be given or though too acres are acquired compensation shall be given 
only for 50 acres, the principles do not pertain to the domain of adequacy but arc 
principles unconnected to the value of the property acquired In such cases the 
validity of the principles can be scrutinised The law may also prescnl^ a compensa- 
tion which IS illusory ; it may provide for the acquisition of a property worth lakhs 
of rupees for a paltry sum of Rs lOO/ The question m that context does not relate 
to the adequacy of the compensation, for it is no compensation at all The illustrations 
given by us are not exhaustive There may be many others falling on either side 
ofAelme But this much is clear Ifthe compensation is illusory or if the prin- 
ciples prescribed are irrelevant to the value of the property at or about the tune 
of its acquisition, it can be said that the Legislature committed a fraud on power 
and, therefore, the law is bad It is a use of the protection of Article 31 m a manner 

which th“ Article haidly intended 


This leads us to the consideration of the question of the scope of the doctnne of 
Iraud on power In Gajapaii JVarajran Deo v The Slate of Omsa\ Mukherjea, J » 
as he then was, cxplamed the doctnne thus 


It may ^ made clear at the outset that the doctnae of colourable legulation does not mvohe 
on the part of the I.egulature The whole doctnne resoha 
into the quesnoo of competency oT » partMuIarLc^Blature to enact a particular law Ifthe Legt^alvTC 

COUlDetent to a I .V .. . . r .. r>n 


J® a particular law, the motivei which impelJed it to^et arc really u 

CMnpetency, thequesuon of motive does no 


.,7 ® uicquesuon oi motive 

tN’hether a statute is constitutional or not u thus always a question ofpower * . 


1 (19o3) SC.J 592 (19a4) SCR. 1,10^11 . A.1R. 1953 SC 375 
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The learned Judge described how the Legislature may transgress the limits of its 
constitutional power thus : , . . . 

^ Suclx transgression may be patent, manifest or direct, but it may also be disguised covert or 
indirect and it is to this latter class of cases that the expression “ colourable legislation ” has been applied 
in certain judicial pronouncements ” . . . . 

This Court again explained the said doctrine in Gullapalli Mgeswara Rao v. Andhra 
Pradesh State Road Transport Corporation\ thus; 

The Legislature can only make law within its legislative competency. Its legislative field inay 
be circumscribed by specific legislative entries or limited by fundamental rights created by the Consti- 
tution. The Legislature cannot overstep the filed of its competency', directly or indirectly. The Court 
will scrutinise the law to ascertain whether the Legislature by device purports to make a law which 
though in form appears to be within its sphere, in effect and substance, reaches beyond it. If, in fact, 
it has power to make the law, its motives in making the law are irrelevant.” 

When a Coiut says that a particular legislation is a colourbale one, it means that 
the Legislature has transgressed its legislative powers in a covert or indirect manner; 
it adopts a device to outstep the limits of its power. Applying the doctrine to. the 
instant case, the Legislature cannot make a layv in derogation of Article 31 (2) of 
the Constitution. It can therefore, only make a law of acquisition or requisition 
by providing for “ compensation ” in the manner prescribed in Article 31 (2) of 
the Constitution. If the Legislatme, though ex facie purports to provide for com- 
pensation or indicates the principles for ascertaining the same, but in effect and 
substance takes away a property without paying compensation for it, it will be exer- 
cising power which it does not possess. If the Legislatme makes. a law for acquiring 
a property by providing for an illusory compensation or by indicating the principles 
for ascertaining the compensation which do not relate to the property acquired or 
to the value of such property at or within a reasonable proximity of the date of acqui- 
sition or the principles are so designed and so arbitrary that they do not provide 
for compensation at all, one can easily hqld that the legislature made the law in 
fraud of its powers. Briefly stated the legal position is as follows : If the question 
pertains to die adequacy of compensation, it is not justiciable ; if the compensation 
fixed or the principles evolved for fixing it disclose that the Legislatme made the 
law in fraud of powers in the sense we have explained, the question is within the 
jmisdiction of the Court. 

The next question is whether the Amending Act was made in contravention of 
Article 31 (2) of the Constitution . The Amending Act prescribed the principles' 
for ascertaining the value of the property acquired. It was passed to. amend the 
Land Acquisition Act, 1894, in the State of Madras for the purpose of enabling the: 
State to acquire land for housing schemes. ‘ Holding Scheme ’ is defined to mean 
‘any State Government Scheme the purpose of which is increasing house accommo- 
dation ’ and imder section.3 of the Anending Act, section ,23 of the Principle Act is 
made applicable to such acquisition with certain modifications. In section 23 
of the Principle Act, in sub-section (i) for clause First the following clause is substi- 
tuted : 

“ First, the market value of the land at the date of the publication of the notification imder section 
4, sub-section (1) or an amount equal to the average market value of the land during the five years 
immediately preceding such date, whichever is less ” . 

After clause Sixthly the following clause was added : 

“ Seventhly, the use to which the lanci was put at the date of the publication of the notification under 
■section 4, sub-section (1). ” 

Sub-section (2) of section 23 of the Principal Act was amended by substituting the 
words in respect of solatium, ‘ fifteen per centum ’ by the words “ five per centum ’. 
In section 24 of the Principal Act after the clause Seventhly the foUoiving clause was 
added : 


I. (1959) S.C.Jgey : (1959)2An.\V.R. (S.C.) 156 : (1959) 2 M.L.J. (S.C.) 156 : (1959)1 
S.e.R. (Supp.) 319, 329 : A.I.R. 1959 S.C. 308. 
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“ Eighthly, any increase to the value of the land acqatred by reason of its suitability or adaptahility- 
lor any use other than the uSe to which the land was put at the date of the publication of the notification, 
under secuon 4 sub-section (1) 

Under section 4 of the Amending Act, the prov isions of section 3 thereof shall apply 
to every case in which proceedings have b«n started before the commencement of 
the said Act and are pending The result of the Amending Act is that if the State 
Go\ emment acquires a land for a housing purpose, the claimant gets only the value 
of the land at the date of the publication of the notification under section 4 (i) of 
the Principal Act or an amount equal 10 the average market value of the land 
during the five years immediately preceding such date, whichever is less He v-nll 
get a solatium of only 5 per centum of such value instead of 15 per centum under 
the Prmcipal Act He 'will not get any compensation by reason of the suitability 
of the land for any use other than the use for which it ivas put on the date of the pubh- 
cation of the notification The second principle is only for a solatium and it is cer- 
tainly withm the powers of the Legislature to /Lv the quantum of solatium m acqui- 
ring the land Nor can we say tluit the first principle amounts to fraud on power 
In the context of continuous rise m land prices from year to year depending upon 
abnormal circitmstanccs it cannot be said tliat the fixation of average price over 
5 years is not a principle for ascertaining the price of land m or about the date of 
acquisition The third principle excludes wliat is described by Courts as the 
tcntial value of the land acquired When a land is acquired, compensation is 
podetcrmined by reference to the price which a willing vendor might reasonably 
expect to obtain from a willing purchaser The Judicial Committee m Sn Raja 
VjnehaTla}\'ar<ya.na Cajapatraju Bahadur \ The Ramie Dnnsional Officer, VizianasaTom^, 
held in clear terms that m the case of compulsory acquisition, 

* the land u not to be valued merety by reference to the use to which it i» being put at the 
time at which lU value has 16 be determined but also by reference to the uses to which 

It IS reasonably capable of being put in (be fatnre ■* ' , 

In at*arding compensation if the potential ^aIuc of the land is cxduded, it ednnot 
be said that the compensation awarded is thc^just equivalent of t\hat the ovract 
lias been deprived of But such an exclusion only pertains to the method of ascer* 
taming the compensation One of the elements that should properly be taken into 
account m fixirig the compensation is omitted , it results m the inadequacy of the 
compensation, but that m itself does not constitute fraud on pM\cr, as ivehave cx* 
plained earlier \Ve therefore hold that the Amending Act does not offend Article 
31 (a) of the ConslilutioJi ^ 

Mr Visis'anatha Sastn then contended that, tliough tlic lands iverc being 
acquired for the ostensible purposeof housing schemes, the Teal purpose was to provide 
reicnue for the State It is stated that the acquisition is made for and on behalf 
of the State Housing Board at Rs 50 or 60 per ground, that the said Board sells 
the lands so acquired 10 private Tndividuab, indudmg the original owners thereof, 
if the Housing Board so pleases, at a price of Rs 300 per ground and that it is a 
device to get rev*cnue fo- the State On behalf of the State counter affidavits are 
filedm the three petitions deny mg that the lands arc being acquired for fiUmg the 
coffers of the State and stating that the schemes for acquisition are ivorked out at 
n^profit no loss basis It appears from the counter affidavits and the documents 
filed that there cannot possibly be any sinister motive behind the proposed acqui 
sition Madras is a growmg city By letter dated 20th October, 1959, the Govern- 
ment of India suggested to the States for taking on liand development scliemes The 

GovemmaitofMadrashadconsidercdthcqucstioa of development of the ‘neigh 

bourhoods of the hladras City for relieving the growing congestion and over- 
CToivding m the City , and after making the necessary enquiries and investigations, 
by order dated 13th February, i960, at directed the State Housing Board to take 
immediate steps for preparing composite layouts for the ‘ West Madras ’ and ‘Vya- 
sarpadi after fixmg up thclmuts of the areas m the manner indicated by the 

Board and for the acquisition and devclt^nnent oOhe areas as ‘ neighbourhoods 


1 (1939) 2 MLJ 45 IL.R (1939) Mad 532 AIR 1939 PC 93. 
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in accordance Avath-the Land Acquisition and Development Sciieme of the Gbvem- 
ment of India. - It directed the said Board -to give priority to the ‘ West Madras 
over.-the ‘ Vyasarpadi ’ area in the matter of preparation of composite lay outs and 
acquisition. Pursuant to the direction, schemes were framed and acquisition pro- 
ceedings were initiated. It is stated in the counter-afHdavit;- 

“ The lands are being acquired -with a view to develop them into composite housing colomes 
making provision therein to persons in various strata of society, from slum dwellers uptvards, and 
eventually providing for high schools, elementary schools, dispensaries, shopping centres, police 
stations, and playgrounds and all other community needs; etc.” . ’ 

It is a composite scheme involving heavy expenditure and adjustments of civil, 
demands of the rich and the poor. Whatever profit is made, in the sales of land will 
be pumped back for improving the colony and for providing amenities for the poorer 
classes of the society. Except the bare statement by the . petitioners in their affidavit 
that the lands cheaply acquired are being sold at higher prices, the averments of 
the State that the acquisition is part of a larger scheme of building up of a housing 
colony on modem lines providing for the rich and the poor alike have not been de-. 
nied. It is not necessary to pursue the matter -further. The petitioners have; 
failed to establish that their lands are being acquired as a device to improve the . 
revenue of the State. Indeed, we are satisfied that the lands are being acquired 
bona fide for developing a housing colony. ' • ’ 

The last contention of Mr. Viswanatha Sastri is that the Amending Act is . 
hit by Article 14 of the Constitution. The law on the subject in rvellsettled. ■ Under 
Article 14 the State shall not deny to any person equality before the law.or the equal ‘ 
protection of.-thc laws rvithinthe territory of India. But^this does not preclude 
the Legislature from making -a reasonable classification for the purpose oflegislation. 
It has been held in a series of decisions of this Court that the said classification shall 
pass two tests, namely, (i) tlie classification must be founded ’on an intelligible 
differentia which distinguishes persons and things left. out of the group ; and (-ii) 
the differentia must have, a rational relation .to the object sought to be. achieved - 
by the -statute in question. To ascertain whether the impugned Act satisfies the 
said two tests, .three questions have to be posed; namely, (i) what is the object of the 
Act? (2) what are the, differences between persons whose lands arc acquired for 
the-housing schemes and those, whose lands are acquired for purposes other than- 
housing schemes or between the lands so acquired? and (3) whether those differences 
have any reasonable; relation to the said object.' On a comparative study of the 
Principal Act and the Aihending Act, we have shosyn earlier that if a land is acquired 
for a housing scheme rmder the Amending Act, the claimant gets a lesser value than 
he would get for thesame land or a similar land if it is acquired for a public purpose 
like hospital under the Principal Act. The question is whether this classification 
between persons whose lands are acquired for housing schernCs and persons rvhosc , 
lands arc acquired for other public purposes has reasonable relation to the object 
sought to be achieved. The object of the Amending Act is to -acquire lands for, 
housing schemes. ' It may be, as the learned Counsel contends, the Amending Act 
was passed to meet an urgent demand and to find a way out to clear up slums, a pro- 
blem which has been baffling the city authorities fora long number of years, because 
ofwant of funds. -But the Act as finally evolved is not .confined to any such problem. 
Under the Amending Act land can be acquired for. housing schemes whether the 
object is to clear slums or to improve housing facilities in the city for rich or poor. 
It may be assumed that in the Madras City the.housing problem rvas rather acute 
and there was abnormal increase in population and consequent pressure on accom- , 
modation, and that there rvas also an urgent need for providing houses for the middle- 
income groups and also to slum-dwellers. Horvever laudable the objects under- 
lying the Amending Act may be, it was so framed that under the provisions thereof 
any lands, big or small, waste or fertile, owned by rich or poor, can be acquired on 
the ground that it is required for a housing scheme. The housing schemes need not 
be confined to sltim clearance ; the wide phraseology used in the Amending Act 
permits acquisition of land for housing the prosperous section of the community- 
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It need not necessarily cater to a larger part of the population in the city it can 
be confined to a cho en few The land could have been acquired for all the said 
purposes under the Principal Act after paying the market value of the land Th« 
Amending Act empowers the State to acquire land for housing schemes at a price 
lower than that the State has to pay it the same was acquired und'-r the Principal 
Act 

Now what are the differences between persons owning land’ m the Madras 
City or between the lands acquired which have a reasonable relation to the said 
obiect It IS suggested that the difTcrenccs betsveen p'^oplc owning lands rested on 
the exicnt, quality and the suitability of the lands acquired for the said object 
The differences based upon the said criteria have no relevance to the objei.t of the 
Amending Act To illustrate the extent of the land depends upon the magnitude 
of the scheme undertaken b> the State A large extent of land may be acquired 
for a university or for a network of hospitals under the provisions of the Principal 
Act and also for a housing scheme under the Amending Act So too, if the housing 
scheme is a limited one, the land acquired may not be as bfg as that required for a 
big university If waste land is good for a housing scheme under the Amending 
Act, It will equally be suitable for a hospital or a school for which the said land may 
he acquired under the Principal Act Nor the financial position or the number of 
persons owning the land has any relevance, for m both the ca'cs land can be acquired 
from rich or poor, from one individual or from a number of persons Out of ad- 
jai-ent lands of the same quality and value, one may be acquired for a housing scheme 
under the Amending Act and the other for a hospital under the Principal Act , 
out of two adjacent plots belonging the same individual and of the same ouahty and 
value one may be acquired under the Principal Act and theothcr under the Amend- 
mg Act From whatever aspect the matter is looked at the alleged differences 
have no reasonable relation to the object sought to be achieved It is said that (he 
ODject of the Amending Act m itself mayproject the differences m the lands sought 
to be acquired under the two Acts This argument puts the cart before the hone 
It IS one thing to say that the existing differences benveen persons and properties 
have a reasonable relation to the object sought io be achieved and it is totally a 
different thing to say that the object of the Act luclf created the differences Assum- 
ing that the -aid proposition is sound, we cannot discover any differences m the people 
owning lands or in the lands on the basis of the object The object is to acquire 
lands for housing schemes at a low price For achiev mg that object, any land falling 
m any of the said categories can be acquired under ihe Amending Act So too 
for a public purpose any such land can be acquired under the Principal Act. ^Vc, 
thcrelore, hold that discrimmation is writ large on the Amending Act and it cannot 
be sustained on the principles of rca'onablc classification 

Wc therefore hold that the Amendmg Act clearly infrmges Articles 14 of the 
•Constitution and is void. * 

In this view It IS not neces’ary to express our opinion on the question whether 
the Amendmg Act infringes Article 19 of the Constitution 

In the result it is hereby declared that the Amendmg Act, is void Wc direct 
the issue of writs of mandamus restraining Uic respondents from proceeding wth 
the acquuition under the provisions of the Amending Act This order will not 
preclude the respondents from continuing the proceedings under the provisions of the 
Land A^uisilion Act, 1894, in accordance with law The petitioner m ^Vrit 
petition No 144 of 1963 will get one set of costs, and the petitioner m Writ Petiuon 
Nos 227and228ori963willgctonesctofcosls One hearing fee 
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SCOPE OF POWER OF THE WORLD LEGISLATURE. 

By 

B. P. Srivastava, B.Sc.5 LL.M. (Lucknow) ; M.C.L. (Columbia).* 

The idea of government under law stems from the desire to live in an ordered 
society — ^rvhere law and order is the responsibility of the government — where self- 
help as a mode for solving differences is forbidden — tvhere law creates conditions 
in which individuals may develop their potentialities. A desire now has arisen 
among the people of the international community to live in a peaceful World 
Society and for that purpose to set up a World Government. 

Ironically the desire for the 'World Government is not an outcome of any feeling 
of universal brotherhood but largely the result of constant fear of a nuclear holo- 
caust. The fear has forced people to cry for peace. Every sensible nation calls 
for disarmament. Almost with every outbreak of dispute, all energy of the United 
Nations is pooled towards its peaceful settlement lest it drags in East and West 
within its fold and may spark a world war leading the entire civilisation to its grave. 
AVith such consequences of another tvar, it is not strange that human race, as airhole, 
is pleading for world peace. It is not that the peace does not exist today. It does 
exist if it is taken to mean the absence of war. But the peace, the humanity is crying 
for, is not the peace which is opposite of war but peace which connotes an orderly 
society •where human happiness and security do not hang by a thread. 

No one seriously doubts the utility of the United Nations but its tveaknesscs 
arc more than noticeable. The potentialities of a nuclear conflict instead of 
decreasing continue to increase. And if the nuclear powers — the Soviet Union and 
the United States of America — have not clashed, it is not the U.N. which has pre- 
vented the clash, but the balance of power between them. In other ivords, present 
day peace is based on the fear of retaliation. But hoiv long this fear will subsist ? 

; How long the balance of poiver can be maintained ? AVhat of other nations also 
1 on the road to nuclear armament ? AVill not they upset the balance of power ? 
Above all how long will people remain rational ? In the face of these question 
marks, ivorld extinction can only be postponed but cannot be abrogated. 

Thus the problem today is not how best the balance of power can be maintain- 
ed but how to create a situation ivhcre the balance of power is no more necessari'. 
The ansiver is a World Government. Such a government, imlike the United Nations, 
fould be a government in the real sense of the term possessing not only recommen- 
atory poivers as the United Nations has today but also effective executive, legisla- 
ve and judicial authority — authority to enact laivs and authority to enforce it. 

In this paper it is intended to discuss the scope of powers of the World I,egis- 
•ture. Since from the very nature of parties and interests involved it is clear that 
.e future World Government can only be a federation, any discus.-5ion of the powers 
' the World Legislature should start with the scheme of distribution of powers 
■tween the World Government and its units — ^the nations. 

' Scheme of dislrtbtilion of powers. 

In a federal system the States, while retaining their sovereignty, have to car\-e 
t a portion of it and surrender it to the Federal Government. That is how the 
aerican Federal System was formed at the end of the eighteenth century and otlicr 
.erations, like Canada, Australia and India followed. Likewise in a World Fedcra- 
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tion the nations will have to give up a portuia of their sovereignty m favour of the 
World Government 

One of the basic principles on which aFedcral Sj-stem is based is the division of 
powers between the Federal Government and the government of the units This 
pnnciple is common m all the federations though the scheme of distribution vanes 
In the United States of America the powers of the Federal Government have been 
enumerate whereas the residue goes to the States Australia follows the same pat- 
tern In Canada the scheme adopted in the American Constitution has been rc- 
vened There the powers of the units called Provinces, have been specified The 
powers of the Federal Government called Dominion Government, have also been 
enumerated but it gets the general residue also In India the distribution resem- 
bles that of Canada inasmuch as the powers of both the Federal and State govern-- 
ments have been enumerated and the residue goes to the Federal government but 
the Indian Constitution goes further and adds another list of powers on which both 
the governments Federal and States have concurrent powers'. 

From these examples of scheme of distribution of powere between the Federal 
Government and its units the framers of the World Constitution shall have a choice 
to make But the only practicable approach to this problem of distribution is to 
fell back upon the American model It is the only approach because in any new 
federation of this nature limited powers are smrendei^ to the central authority 
and that too with a feeling of distrust Thiswas true in cave of the American Federa- 
tion and this wdl be more true whenever a World Federation u agreed upion 

Enumeration oj tegislatm pott ers 

After the scheme of distribution w decided the next question follows and that 
IS what subject matters should find place in the enumeration of powers of the World 
liCgulatuie There could hardly be any t\-w> opinions on the basic principle 
involved The principle is that the subject matters of common interest to the 
member nations should be the concern of the world body The principle is simple 
to state but difficult to act upon The world is full of many cultures and the wide 
difference between them narrov%-s down the field of common interest To this may 
be added the difficulty of drawing a line of demarcation between what is called 
local interest and an interest which affects more than one nation and thus becomes 
a common interest. But these difficulties should not prevent us from making a 
start no matter how narrow the field of common interest is. Once the ball is set 
rolling and the distrust is rqjlaced by confidence, more and more grounds of com 
mon interest will become visible Justice Douglas writes that there, “are only 
limited areas where today wc can rightly say common ground can be found Yet 
they are important, indeed critical ones , and they will expand as the peoples of tlie 
world work with their newly emerging institutions of law and gam confidence m 
them ’ ' 

Further m enumcratmg the subject matters of legislation 3 distinction is to be 
made between those subjects which directly or indirectly relate to world peace and 
subjects which relate to, what may be called, the social wclferc and development 
program The former will fell under the primarj respoasibihtyoftheWorld Govern 
ment and the \Vorld l^islature should have power to enset binding legislation 
carrying with it sanction, whereas the latter will come under the secondary 
rcspomibihty of the "World Government In respect of these subjerts the World 
Legislature should enjo) no binding authority 

Subject matlerf directly relating to world peace 
Disarmament —Among the matters which relate to world peace, the Brst in 
order of importance is ‘ d tsarmaroent * No topic m connection with the world 

] la case ot coaQ cl the federal law prevaib and die lute law to the extent of repugnaocf 
be Toia Amde 254 Conjutuhon of India 
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peace has invited as much debate as ‘ disannament Various proposals have been 
made. Since World War II at least three formal attempts have been made and the 
fourth one is in progress at Geneva to negotiate disannament — obviously -with no 
material success in the first three and no one is optimistic about the current one. 
Both the Soviet Union and the Western Block have given out in public utterances 
their objective to achieve complete disarmament. But the mutual distrust and lack 
of effective system of inspection have been the main roadblock in reaching any agreed 
formula. However, recently encouraging developments have taken place in the 
lessening of tension between the two major powers. The Nuclear Test Ban Treaty 
■which forbids atomic testing in atmosphere and the recent announcement® both 
by Premier Khrushchev and President Johnson, followed by Sir Alec Home, of the 
cutbacks in the production of raw material for atomic weapons, have given hope 
that mankind may not vanish from earth. These breakthroughs in the stalemate 
cannot be regarded as the first step towards disarmament which must begin with 
reduction in nuclear delivery. Nevertheless the signs are hopeful, as President 
Johnson said : “ This is not disarmament. This is not a declaration of peace. 
But it is hopeful sign and it is a step forward which we welcome and which we can 
take in hope that the world may yet one day live without the fear of war.” ® Premier 
Khrushchev also declared that he is rca.dy to seek a.grcement with other nations for 
“more and more effective measures for strengthening universal peace” and “avoid- 
ing a nuclear war.”® 

In spite of these declarations which may be welcome in the words of Harold 
Wilson as “ psychological step on the road to pca.ce”'* the big question still tortures 
the mind of all, that is, when the slowing down in the arms race will be followed 
by disarmament. It takes us back to the same basic roadblocks, namely, mutual 
distrust and lack of effective inspection system. To these may be added the com- 
plications created by France and Red China by refusing to sign the test ban treaty 
and the absence of any announcement by France of atom cut. The one answer — 
though may not be the only — to the above is a strong World Government. 

A democratic World Legislature with rcasona.blc safeguards possibly on the 
lines suggested by Clark and Sohn® will dispel mutual fears. Though the disar- 
mament plan will be included in the “ constitutional legislation ’, yet the World 
Legislature should be empowered to enact legislation for its effective implementa- 
tion . The authority should include the power to deal with any emergency or change 
of events. The laws enacted may also provide sanctions against violation of the 
disannament plan and laws made for its implementation. 

Inspcclton Commission : — ^The ‘ constitutional legislation ’ will also provide for 
an Inspection Commission and may include provisions relating to its composition, 
terms and powers. The World Legislature should, however, be empo-\vcrcd to 
make laws for the effective functioning of the Commission. The authority should 
include the power to enlarge or ciutail the powers of the Commission and also to 
terminate or extend its term depending upon the exigency of the situation. The 
Legislature should also possess the power to reconstitute the Commission. The 
‘ constitutional legislation ’ may require that these extraordinary powers the 
World Legislature will exercise only by a special majority. This safeguard is 
necessary to preserve confidenee in the Inspection Commission. Another matter 
which has a connection with the w'orking of the Commission is what assistance and 
co-operation the Commission might require from the United Nations Nuclear 
Agency. The Legislature should be able to deal with this matter. It may. by law 
regulate the area and manner of their joint operation. 

Rearmament : — Even if imivcrsal and complete disarmament is achieved, this 
snU not obviate the possibility of rearmament nor \vill it preclude "ivar which, can 


3. 20lh April, 1964. Reported N. Y. Times, 21st April, 1964. 

4. The Christian Science Monitor, 24th April, 1964, p. 22. 
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be vaged \Mth ^^hatevc^ weapons arc left bchmd “Disarmament would uot 
preclude the eruption of a crisis , war and rcannamcnt could seem imminent ”• 
Here too the necessity arises of eficctivc power m the World Legislature It should 
hast the poiver to enact legislation for arms control It may prescribe by law hots' 
much arms a nation should possess The underlying principle wnll be hots much 
arms tsould be necessary to maintain Jatv and order in a particular country The 
law should also specify the tj-pe of arms tlic nations might possess A strict control 
is a must on the production of amu which should also be regulated by iatv The 
mditidual nations may produce arms but before they can do it they must notify 
the World Legislature and obtain its permission Any violation of arms control 
legislation should be a matter of gra\e concern to the World Legislature which may 
authorise confiscation of any arms produced besides any other penalty it might 
choose to prescribe 

UmUd \aCions Force — Veedless to say that there must of necessity be some 
hind of United Nations Force to police the world against w ar, rearmament and other 
Molations of the ‘constitutional legislation’ and laws made thereunder The 
establishment of the force would raise a number of questions like howr the force is 
to be raised and in what nay and under what circumstances and conditions it wnll 
function The ^\orld Legidature should be empowered to deal with all these 
matters and m particular to make laws for the eficctivc functioning of the force 
The L^islatiire maj determine from time to time, what nation or nations would 
contribute personnel to the United Nations Force It should also define the cir- 
cumstances which would require action on the part of the UJM Force and the 
measures it might take On these matters the Legislature may only hy down 
the broad policy and delegate the power to the main rtccutue to make niles and 
regulations In the past the General As^mbly did the same thing, for example, 
in 1936 the General Assembly, while creating the United Nations Emergency 
Force, empowered the Secretary General “ to issue all regulttions and instructions 
which may be essential to the cffectise funciionmg “ and “ to take all other 
necessary administrative executnc action ’ Care has, howeser, betaken to 
retain control on the delegated power and enabling law may require all rules and 
regulations made thereunder to be laid before the World Legislature 


Subject mUert tnJireell) relalmg h uor!d peace 
I? international society a disarmed world is not the end The end is peace 
The ''orld Government svould be established not only to achieve disarmament but 
also to create an ordered society Merc outlawing war is not enough The World 

Govemmtot mmi create a llorld Law to deal withsubjects svhich might ^ a cause 
Kennedy m his address to the United Nations Assembly 
remarked To destroy arms, howTcver, 1$ not enough ^Vc must create as sre 
destroy, in creating worldwide law and law enforcement as s\-e oullasv world svidc 
war and weapons » The l\ofld Legislature ther^ore, should have powrr to 
enact legislation and thereby create worldwnde laws on subjects like high seas, 

in ernatiOMl waterways, air, outer space, bed of high seas and the use of nuclear 
mergy If^e norms of law are set up in adt-ance, the nations as w-^ as indm- 
tn a position to predetermine their actions touching these fields 
ere wi i be less likelihood of disputes and when they arise the settlement tviU be 
possible m accordance wath the provisions oflmi This will inculcate a feelmgof 
respect for law, as Prof ^incy Wright wTotc that the “ only policy 
peace in times of crisis is that of rallying 
in w nnd procedures of enibroementwhich have been preparedm advance.”* 


pr.btJ5rT^,S “■ 
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High Seas : — Tlic territorial sovereignty of a nation is not confined to the lands 
but extends to air above its land and to waters touching its coasts. But the dis- 
tance to which the jurisdiction of a nation extends on the sea has been subject of 
considerable difference of opinion. There is no law' or principle governing the 
determina.tion of territorial watei's. Customarily it extends to three miles from the 
shore. But nations have never considered themselves bound by this rule of custom. 
In fact each nation has its own claim as to its territorial W'aters. Claims from four 
to two hundred miles have been made. These uncertainties ha.ve led and might 
lead to many, disputes particularly in relation to resources in the sea. In 1958 an 
International Law Commission w'as set up to deal with this problem and assist in 
the codification and progressive development of international law. The I.L.C. 
W’hich met at Geneva w'as unable to lay down any rule of law' prescribing the terri- 
torial limits of nations on the sea, but it did adopt four conventions as basic norms 
on w'hich treaties may be made. The conventions (i) reaffirmed the principle of 
freedom of the high seas and the air space above them, (ii) provided for arbitration 
in disputes about fishing and conservation of living resources in the seas, (iii) in- 
cluded a new code for the exploitation of submarine resources on the continental 
shelf of coastal nations and (iv) recognized national sovereignty over marginal seas 
adjacent to coastlines with an attempt to define ‘ innocent passage ” through such 
territorial tv'atcrs by the ships of other nations. 

The adoption of these conventions has revealed tw'o things : First, concern v 
over the subject-matter and second, agreement on the basic principles. Now when 
a World Government is set up the World Legislature should be empowered to enact 
binding legislation incorporating the above principles. This will help remove 
much of the doubts and there will be a law of ocean having force of authority 
instead of moral principles tvith no legal sanction. 

Most of the disputes in the past related to fishing rights in territorial w'aters. 
The question has alw'ays been : “ Where do teiTiforial waters and exclusive fishing 
rights stop, and the high seas equally open to all fishermen begin The I.L.C. 
did not answer the question but the World Government must clarify the law. The 
World Legislature shotUd be empowered to fix by law' the territorial limits of nations. 
Such fixation should, hotv'cver, bemadc on the recommendation of a Commission to 
be set up for the purpose. The Commission would consider the claims of each 
maritime nation before making its recommendations. 

Outside the territorial waters, the seas tv'ill be the property of the World 
Government and open to all. The World Legislature should by law regulate the 
use of and conduct on the high seas. 

International Waterways ; — ^Waterways and harboui's at strategic points provide 
another area of conflict. Troubles with regard to control over and passage through 
various waterways have not been uncommon. The Suez crisis is an instance of 
a turmoil tvhich might have led to a world war. The recent conflict bet-wcen 
Panama and the U.S.A. is the product of dual control over Panama Canal. 

Apart from the question of the possession and control of the strategic straits, 
the possessor has the right to deny passage to any nation*^. An arbitrary denial 
may spark a trouble. 

So it is desirable that the World Legislature should make a la\r regulating 
the international traffic through them. An International Administration should 
be set up to control such waterways and harbours. The right of the possessor to col- 
lect tolls may be prcseiwcd and so the responsibility of maintenance of the waterway 
.and, harbour must rest with the possessor. The dca'icc will serve the interest of 
all. It will protect the economic interest of the nations having possession of the w'atcr- 
ways and will also ensure the right of pa.ssagc through them to even' other nation- 


10. Arthur N. Holcombe, The Improvement of tlie Inlcmational Laiv Making Process. 3" 
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Air space — Until men toot to air, noliody taUced of sovereignty in air space 
But along svith the development of aviation, principle of national soscrcignty in 
air space above the land and temlorial waters has been affirmed from time to time 
both at formal conferences and in treaties The Convention on International Civil 
Aviation held in 1949 confirmed the principle of exclusive sovereignty in air space 
and the right of innocent passage by the planes of all nations over the territory of 
any one’* The Convention also set up the International Civil Aviation Organisa 
tion (ICAO) The ICAO is to deal with agrcem-Tits m freedom of air trade, aerial 
collisions, on the liability of air traffic control agencies, on the legal status of the 
aircraft and on the carnage of nuclear materiai by air 

But the legal position as it stands today is that a nation may refuse any nations 
passage ovc its territory With regard to other masters relating to commercial 
aviation a nation is bound only if it has been party to an agreement or has adopted 
the regulations if any In sho't there is no law which binds all the nations alike 
There is a need of such legislation The World Legislature should be empowered 
to deal with all matters relating to civil aviation The ICAO should be given 
effective power to deal with all cases arising under the civil aviation law The 
power to determine whether a nation be given passage over anothers’ territory 
should also be vested m ICAO The Wodd Legislature may by law prescribe a 
procedure to be followed by ICAO which must ensure a right to hearing to parties 
concerned 

Though no serious trouble has arisen with regard to civil aviation, violations 
of the air space by mihtary plan« have given rise to serious conflicts A nation 
whose air space » violated by a military plane docs not hesitate m shooting xt down 
and the justification is that the plane was on a rcconniissance flight And it is 
difficult to prove that it was not and that the air violation was due to lionest 
navigational error In any case every incident has a potent tendency to cause 
a trouble which may lead to a war Threat to peace is magnified manifold when a 
nation claims a right to reconnaissance flight over another’s territory The USA 
has recently declared publicly its detennmation to continue reconnaissance flight 
over Cuba, whereas the latter has assened its sovereignty in air space and has made 
it knowrTi that it would shoot down any plane found m its air space The purpose of 
thu paper is not to dctcnnme who n right and who is wrong The problem posed 
by the respective claims is what would happen m case both are gomg to follow 
their declarations to the letten 

In the face of such contingencies the Wodd Government VN-ould be th* proper 
authonty to deal with reconnaissance flights The World Legislature should enact 
legislation as to when and under what circumstances reconnaissance flight may 
be taken Such flights would be taken by the International Air Force** and not by 
individual nations A nation can file a complaint with such authority as may be 
prescribed by law request a reconnaissance 

Outer Spare — ^The second half of the twentieth century has seen a pioneering 
development in scientific achievements Men have gone into the space above the 
atmosphere and come back What was once a fiction has been translated into 
reality The day is not far off when men will land on moon Along with these 
developments,^ new areas of possible international conflicts arc also opening — 

‘ the exploitation of the opportunities which arc rapidly opening up m outer 
space for compelilvvc national enterprise, involves unp’ccedentcd cases of interna 
tional conflict ” There is thus an apparent need of a law to govc'n the explora 
tion of outer space 

The General Assembly has already recognised the “ common interest of man 
kind in outer space ” and has declared that • outer space should be used for peace 


dedared by the Internal onat Conference on A r Navigauon hefd in Pan* 
m 1910 In 1919 ConventionforthcRrguJatumefAirrvavjgaiionrccognKedUicexclusvejunsdiC' 
tion of the nauoa on the air »pace above its land and temiorul waters 

13 Intcmational Air Force wouM b« the air wing of the United Nations Force- 
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ful purposes only.” In 1958 it set up a Committee to study various problems con- 
nected with the space exploration. Again in 1959 a new Committee on the Peace- 
ful Uses of Outer Space was established to make further studies on the subject. 
In a s^posium on “ Legal Problems of Space Exploration ” held in 1961 the need 
for an international system in the realm of space was emphasised.^® In the space ex- 
ploration there tvill be need for : adequate traeking, since satellites operate in 
global orbits which disregard the boundary lines of nations ; practicable methods 
for allocating frequencies, since the linaitation of the radio spectrum is a scientific 
fact which" necessitates agreement between nations ; and rules governing re-entry 
of space vehicles, since the landing on earth may cause injury and will necessitate 
determination of liability and further there will be need for the prevention of con- 
tamination of celestial bodies.*® Suggestions have also come fonvard for joint 
international launchings and co-operation in space research. 

The factors as outlined above would call for general agreement among the 
nations and if a World Government as contemplated is set up the World Legislature 
should be empowered to enact laws regulating space exploration for peaceful 
purposes. A separate United Nations agency may also be established to exercise 
over-all control in this area^®. 

Bed of ike High Seas : — ^The natural resources in the bed of high seas and their 
exploitation would present another area of possible conflicts. The high seas as 
already discussed will be the property of the World Government and so also the bed 
of high seas. The World Legislature would therefore have the power to regulate 
by law the exploration of the bed of high seas. 

Nuclear Energy : — ^Another area which would require an effective control 
and supervision by the World Government is the use of nuclear energy. The ‘ con- 
stitutional legislation ’ would prohibit the use of nuclear energy for war pm'poscs. 
The World Legislature should be empowered to make appropriate law to enforce 
the prohibitory provision. It may, however, authorise the peaceful use of nuclear 
energy under the watchful eyes of a United Nations nuclear energy authority to be 
established for the purpose. The agency would replace the present International 
Atomic Energy Agency. It will have control over all the atomic installations 
throughout the world. The agency .should be required to submit periodic reports 
to the World Legislature. 

Special Powers to deal with situations and subjects threatening world peace: — The World 
Legislature shouldlbe armed with power to deal tvith situations and subject mattei's, 
not provided for in the ‘ constitutional legislation ’ but tvhich threaten the trorld 
peace. The special power shall be exercised only in extraordinary circumstances 
and by a special majority. A law, if enacted, under this power should remain in 
operation only during the period of emergency but not extending a period of two 
years. Further extension would be possible by fresh legislation following the same 
special procedure. 

The requirement of the special procedure and also the maximiun period for 
which the special latv may remain operative should be incorporated in the ‘ consti- 
tutional legislation ’. 

Subject Matters relating to Social Welfare and Development Program : — The aims of 
the World Government would go lieyond preventing tvar and keeping peace. It 
would also deliver goods and work for welfare of the international society and in 
particular work for the social progress, better economic standards and development 
of underdeveloped countries. The United Nations is already committed to 
these ends. One of the aims of the United Nations as stated in the Preamble to the 


15. Senate Committee on. Aeronautical and Space Sciences, (A Sjanposium), 87th Congii^s, 
1st Session, March, 19G1. 

IG. Glarh and Sohn have proposed a United Nations Outer S^ace Agcnc>' which \st 1I n'ork 
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World Law, pp. 296-297.), 




46 THE SUPRCNtt COURT JOUR^AL (i964 

Charter i% “ to promote social progress and better standards of life ” and for this 
end “ to eroplov international marfiincry for the promotion of the economic and 
social advancement of all peoples * Further one of the purposes of the United 
Nations is ‘ to achieve mtemational co-opcration in soh mg problems of an econo- 
mic, social, cultural or humanitarian character 

The specialised agencies of the United Nations have done and arc doing good 
ivork to achieve these objectives of the United Nations When the World Govern- 
ment replaces the United Nations it will also assume the responsibilitj to fulfil 
the objectives the United Nations uas vvorLing For But unlike its predecessor, the 
World Government would exercise greater control over the specialised agencies** 
These agencies would become responsible to the World Legislature The Legislature 
should have the authority to establish such other agencies as it might think necessary 
It should be empowered to enact laws wilhm the framework of which the specialised 
agencies will perform their functions The autJiorjty may also be vested in the 
I^islaturc to enact general laws with a view to implementing the social objectives 
of the World Constitution The laws so made, as suggested earlier, will not be en- 
forceable against nations or individuals Nevertheless the agencies will strive to 
carry the laws into effect and it is hoped the implementation will not suffer because 
of lack of legal sanction 

One may question the logic behind authorising the \Vorld Legislature to under- 
take social and economic development program witliout giving power to enforce 
the plans The ansvs’cr is simple What we need urgently is a \Norld Government 
which VNOuld prevent a vrorld destruction Nations would readily agree on this 
and might allow all necessary powers to the World Authority Bui they might not 
agree on giving the same type of authority to the World Government m relation to 
the social and economic sphere of the nations To most of them such matters are 
purely of national interest The nature of power the \Votld Legislature should 
possess m these spheres as suggested in this paper presents a compromise between 
two opposite views 

Cnms against II or/J Government —-The provisions of tlie * constitutional legisla 
tion’ lawT made thereunder and decisions of the competent authorities may be 
enforced against a recalcitrant nation by resort to various measures including em- 
ployment of the United Nations Force 

But since human element will always be involved m any infraction of laws, a 
provision for enforcement action against nations alone wiU be no guarantee against 
vnolations of laws by private individuals. Law in order to demand obedience must 
carry with it sanction against indiv iduals The World Legislature should be em- 
powered to enact a Unif«l Nations Penal Code defining acts or omissions of indi- 
viduals which would constitute crime against the vvorld 

The law may classify such crimes into tv\o mam categories, namely, crime 
agauist war and crime against peace 

Crtme against tear — Crime against war wiU include acts or omissions in 
violation of laws of war Though under a World Government War will itself be 
prohibited, the ^Vorld legislature should enact a law of war for any eventuality 
The law must declare use of nuclear weapons, poisoned gas and also bacterial war- 
fare as war crimes In addition It should lay dow*R a code ofconduct to be foIWed 
during war Further the law should also make it clear that plea of superior ordco 
will not be valid defence in a trial for war crirocs Incidentally this is the prcvailmg 
law “The rulmgt of war crimes trials held after World ^Var II and practically 


17 Art 1, U^ Charter 

18 International Labour Organisation , Food and Agriculture OrganisatiMt , World Health 
O^anisstion , United Natoni Educauonal Scientific and Cultural Organisation , International 
Monetary Fund , International Bank for Recoiutnictuw and Desdopment , Intematio^ 
Aviacon O^anisaUoa , International Finance Co^iontion Universal Postal Union , Intematjonal 
TeJreommiaicaiioa Union , World Meterologieal Organisation , Inter Gavemmeat Mantuae Con 
sultame Organisation , International Trade Organisatioii International Atomic Energy Agenc) 
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all military codes today aflirm the supremacy ofintcmational law over domestic la^v 
and reject the plea of superior orders as a valid defence in legal proceedings invol- 
ving infractions of the law of war.”^* 

Crime against peace : — ^To define crimes gainst peace is even more necessary than’ 
the crimes against war as it is primarily for keeping peace that the World Govern- 
ment will be set up. The World Legislature should be given power to enact law 
declaring violations of all laws, made to prevent war and further peace, to be crimes 
against peace. This will include laws on disarmament, high seas, international 
waterways, air space, outer space, bed of high seas, nuclear energy and lam made 
under special powers. 

Power relating to ‘‘ Bill of Rights — The ‘ constitutional legislation ’ might also 
include a chapter on ‘ Bill of Rights It is, however, debatable tvhether the World 
Legislature should be given power to enforce the provisions of this chapter. One 
solution before the makers of the World Constitution would be to divide the area 
of ‘ liberties ’ into two parts, one of which would be enforceable and the other 
unenforceable. 

In the enforceable category' should fall the basic human rights like prohibition 
against slavery, involuntary servitude, trafficking in human beings, forced labour, 
cruelty and untouchability. The World Legislature . should be empowered to 
enforce the prohibitions by appropriate legislation and its violations may be treated 
as crimes against humanity. Such practices arc already forbidden by law in most 
of the nations. 

Liberties like freedom of.spcech, person and property and guarantee of equal 
treatment without regard to race, color and religion, which might be included in 
the ‘ Bill of Rights ’, should come under the category of un-cnforccable rights. 
The World Legislature should have no power to enforce them by law. The de- 
claration of these liberties should be regarded only, as ‘directive principles’ tvhich 
the nations should strive the achieve. It is so suggested because the basic approach 
to these liberties varies from system to system. A democratic country likc.the U.S.A< 
tvould like to allotv unbridled liberty of speech. Whereas a communist country 
like Red China tvould not give any freedom of.spcech to its people, a few other 
nations might like to follow a middle couree. The argument is equally true in 
relation to right to property. Discrimination on grounds of race and color is 
another sore point. The Government of South Africa would not yield to its aboli- 
tion. Even in the United States the problem is no less easy. Freedom of religion 
and ‘ no discrimination on grounds of religion ’ present another difficulty. In a 
secular State both arc possible and arc guaranteed. But discrimination is implicit 
in a State based on religion and having a State religion. 

Under these conditions, no agreement, to confer on the World Legislature a 
power to enforce the liberties, tvould be possible. A mere declaration of such rights 
■would be desirable at the present time. 

Power relating to ‘ Finance ’. 

No organisation much less a World Government can function without finances. 

A World Government with increased responsibilities will have to perform manifold 
functions. The United Nations Force, unlike the present practice, will function 
on a permanent basis and so also many other agencies of the World Body. This 
tvill mean more money and greater control on the expenditure than hitherto exer- 
cised by the General Assembly. 

The World Legislature should have the power to adopt its own annual budget 
allocating stuns to its various instrumentalities. As regards the resources of revenue 
the present method of assessment per capability may be maintained. In addition 
the Legislature would be git'en potver to Icsq' taxes and authorise other means to 
raise money. 


19. Gucnlcr Lctiy, ‘ Superior Orders, Nuclear Warfare and (he Dictates of Conscience : The 
Dilemma of Military Obedience in the .\tomic Age. ’ .\mcrican Political Science Rc%'ietv, Vol, 

No. 1. ...... 
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The tax may be levied either directly on individuals or else latv may require 
national gosenunents to earmark a certain percentage of tax collected by them 
for the \\'orld Go\-emnient*®. A tax so imposed would not be an additional burden 
either on the go\emment or on the mdmduab. When a ^Vo^ld Government is 
set up, every nation can easily afford a substantial cut in its defence budget which 
would consequently lessen the tax burden on individuals. Out of this saving no 
one should grumble to pay a part of it in the form of tax — may be as price of peace. 

The World Legislature may by law introduce licensing for fishing rights, use 
of high seas, international air space and outer space. ^ international postal 
system takmg over international mailing from the national govenunents would 
provide additional revenue. The World Goventment may also enter into business 
like banking, international air and shipping service. The Legislature should b) 
law regulate their operation. 

Conctusion. 

The choice before the international society todav is between world 
dc truction and world law and only an insane person will opt for the first 
alternative A world law is the obvious choice. The world law is possible when 
an effective IVorld Government is created. Creation of a IVorld Government 
requires consent of a large majority of nations. Such consent w ould be forthcoming 
if the national sovereignty is preerved One solution is a World Federation com* 
posed of all the nations as its units which would retain their national sovereignties. 
In such a federation the World Legislature should not make a sharp departure 
from the General Asembly. It nee^ effective power for k^ing peace and that 
should be allowed to it, Sofar as possible subje€t*mattcn which affect peace should 
be specifically enumerated. In other spheres which are not concerned with peace, 
the World Legislature may continue on the path of the General Assembly with 
necessary modifications. It is on these lines this paper has proceeded. Practi- 
cability and acceptability have been the main considerations in its preparation 
to that establishment of a World Government acceptable to all may be possible. 


[End of Volume (1964) II Supreme Court Journal]. 


20. aark and Sohn have proposed; ‘ .... each mcmlw nation would assign in adv-ance to tte 
United Nations all or part of certain taxes deignated by It and assessed ,o Jaws .... 

World Peace through World Law, p. zxxvui. 



[Supreme Court.] ... 

P- B. Gajendragadkar, C.J., ' 

K. M. Wanchoo, and Transport ControUer 

K. C. Das Gupia, 77 . Maharashtra State v 

Zrd April, 1964 Provincial Rashtriya Motor Kamga; 

GA Nagpur. 

C. P. and Berar Industrial Disputes Settlement Act lo^-r c r ^ ^ °^^S 63 , 

Meaning— Abolition of all posts of establishment— If rediiawn. Reduction— 

On the question whether the abolition of all posts of an P.tdu- 7 
reduction of posts, Held :-the. word reduction can only be Sd 
IS left after reduction. To speak of abolition as a rMnntL!? r something 

not sound sensible or reasonable. VVe are unable to aPTpn°^ 
that the tenn “ reduction in the number of persons emnloveJn 
as mentioned in Itern I of Schedule II covers abolition of ah posts In ” 

the Government Order m abolishing the posts and I’l ^ «P‘nion, 

employees did not amount to a change within the mcanS^S^I^f *c 

and Berar Industrial Disputes Settlement Act Thn 31 ofthcG.P. 

not required to follow the procedure mentioned in seetTon''™^"^ 

• The decision of the High Court that the provho 'iUad is 

the question is left open for decision if and when.it beSmS realf®''^ 

-S'- P. Ga/i/?; Additional Solicitdr-Gcncral of India R „ j n V. ^ 
Advocates, -with him), for Appcllarits. . B- 'H. Dhebar, 

G.R. ' ' ' . 

r„ . . ■ . n ‘ Appeal allowed. 

[Supreme Court.] 

.K.Subba Rao,K:C. Das Gupta, s.nd - ‘ o .. t, 

Raghubar Dayal^ -JJ. ’ Basmati Devi z;, 

Zrf April, 1964. '• CA N 

' Transfer of Property Act (IV of 1882), section iG^Redembtinr, '' n'r ^ ' 

gages — Section go of the Trusts Act. ' P of usufructuary morl- 

, ■ The fact that the mortgagor had made a default docs nnt -,11^ \i • • 
the mprtgagcc had also defaulted in paying the rent he tho position that 

default he has :contributea to the position that a suit had to he 

orrcm and„lti„a»ly,o,hopod.L .hi,U^^^^ «>'■ ="»?r 3 . 

of tire decree obtained in the' suit. This contribution to the^/ J- ^ , execution 

sale .was a direct result of his position as a mortgagee AVhen thcreP”^ff 
tl^ property Jrinnelfat.the sale in execution of tfe mnt decre^ 
adyantagc.by availing himself of Jiis position as-a mortgagee. ^ g^*“cd an 

. This, m our opinion, is the position in. law even if the mortfnrrpo’e v 1 m - 
was to pay less than thc.major portion bf the rent of the holdwf 
would be true even where the portion with the mortgagee is liablf m 
small tliat the property is not oidniaril^' likely to be brought to sale for^thLV 
It IS unnecessary lor us to decide in tlio pioscnt case. • ^ ^ ^ amount, 

' In the present case, the findng is that the liability of the defendantc r' j 
was to pay a substantial portion of the rent. To say in such cii cum.tpf ' 

did not take advantage of their position as mortgagees is entire^ uni calhtk'^S 
a construction would put a premium on dishonesty on the nart of r!!!. , " 

ever .1.0 bo.^ olp^on. of «.«. 

as under the provision of section 76 of the Transfer of Property^Act ^ ^ 

S-N R C 
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R S Sinha, S’Hior Advocate (i? C Pratad, Advocate, with him) for App'*llants 
SiTjoo Prasad, Senior Advocate {B P Jha, Advocate, with him) for R<*spon- 
dcnls Nos 1 and 2 

G R App’al allowed 

[Supreme Court] 

, PB CajendragadkaT CJ The Management of D C DewanMohm 

A WaachoQ and deen Sahib S. Sons v 

A C Das Gupta JJ The Secretary, United Bcedi \Vorkers 

BlhApnl, 1964 Union Silem 

C A Nos 721 and 791 of 1903 
Industrial Disputes Act {XIV of 1947 ) — Reduction of wages of tnployte under the 
agents — Relationship of Master and Servant — Factorus Act {LXIIl of 19 ^) — Madras 
Shops and Establishments A't 

It has been found by the tribunal and this view has been confirmed by the 
appeal Court that the so called independent contractors were mere agents or branch 
managers of the appellants ^Vc see no reason to disagree with this view taken uy 
the tribunal and confirmed uy theappeal Court on thefacts of these cases We a c 
not unmindful m this connection ot the view taken by the learned single Judge 
whcnheheldthatonthcagrccmcntsand the facts found theso called intermediaries 
were mdTJCndcnt contractors We arc however of opinion that the view taken by 
the appeal Court m this connecuon is the right one As the appeal Court has rightly 
pointed out the so called independent contractors Vvcre indigent persons siho were 
in all respectsundvr the control of the appellants There is m our opinion little douot 
that this s>-stem has been evolved to avoid regulations under the Factories Act 
Further there is also no doubt from whatever terms of agreement and available on 
the record that the 'o called independent contractors have rcaUy no maependcnce 
at all As the appeal Court has pointed out they are impecunious persons who 
could hardly afToni to have factories of their own Some of them arc even ev 
emplojees of the appellants The contract ts practically one sided m that the pro- 
prietor can at his choice supply the raw materials or rnusc Jo do so, the so-called 
contractor having no right to insist upon the supply of raw materials to hun Tlie 
SD-callcd independent contractor ts even bound not to employ more tlian nme per- 
sons m hu so called factory The sale of raw materials to the So called mdepcn- 
dent contracto- and rc*alc by him of the manufactured bidis is also a mere camou 
flage the nature of which is apparent from the fact that the so-called contractor 
never paid for the matcriak AH that happens is that when the manufactured 
bidis are delivered by him to the appellants, amounts due for the so-called sale of 
raw materials is d'’ducicd from Ihv so called price fixed for the bidu In effect 
all that happened id that the so-called independent contractor is supplied with to- 
bacco and leaves and is pa d certain amounts lor the wages ofthevsorkers eiiipIo>cd 
and for his own trouble \\e can thcrcibrc see no difficulty in holdmg tfiat the 
so-callcd contractor is merely an employee or an agent of the appellants as h®ld 
by the appeal Court and as such employee or agent fie employs vv’oriers to roll 
bidis on behalf of the appellants TIic work is distributed betv\ cen a numbot 
called independent contractors who are told not to employ more tliah nmc persons 
at one place to avoid rcgulatioru under the Factories Act We arc not however 
concerned vMtli that aspect of the matter in the present appeals But there can be 
no doubt that the uork'Ts employed by the so-callcd contractors arc revUy the 
wo kmcn of the appellants who are employed through their agentsor servants whom 
they choose to call mdepend nt contractors 

V P Raman and R Canapathy Iyer, Advocates, for Appellant (In CAN® 
721 of 1963) 

C B Pai, Advocate and J B Dadaelmji, 0 C Mathur and Ramnder Hata n 
Advocates of Aljs J B -Dadaitianji Gi, for Appellant (In G.A No 791 ofigGs) 
T S Venkalaraman, for Rc pondent No a (In both the Appeals) 

GR • ■ ■ " Appeals dismissed 
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[Supreme Court.] 

M. Hidajahillah and The S ta tc - of Gujarat V. 

N. Rqjagcpala Ayyangar, JJ. Kansara Manilal Bhikhalal, 

April, 1964. Gr.A. No. 5 of 1963, 

Factories Aci, {L/XIIl of 1948), sections z (m) (i), 60 (i), 63, 117 — Protection tinder 
for acts done— Conditions for availability. 

The language of this protecting clause-Section 1 17 of the Factories Act is not 
limited to officers but is made wide to include “ any person It thus gives prote- 
ction not only to an officer doing or intending to do something in pursuance or 
e,KCcution of this Act but also to “ any person”. But the critical words are 
“anything done or intended to be done ” under the Act. Tire protection conferred 
can only be claimed by a person who can plead that he was required to do or omit 
to do some thing under the Act or that he intended to comply with any of its pro- 
visions. It cannot confer immunity in respect of actions which are not done under 
the Act but are done contrary to it. Even assuming that an act includes an orhission 
as stated in the General Clauses Act. the omission also must be one \yhich is 
enjoined by the Act. It is not sufficient to say that the act was honest. That 
would bring it only within the rvords “good faith ”. It is necessary further to 
establish that what is complained of is something which the Act requires should be 
done or should be omitted to be done. There must be a compliance or an inten- 
ded .compliance with a provision of the Act, before the protection can be claimed. 
The' section cannot cover a case of a breach or an intended breach if the Act 
however honest the conduct otherwise. . ; . 

For these reasons we arc of the opinion that the respondent is not saved bysec- 
tiqn 117, . We accordingly, set aside his acquittal and convict him under section 
63 read with section 94 of. the. Factories ‘Act. ' He is sentenced tp pay^a fine of 
Rs. 50 in .iospcct of each of ,the offences, or in default to’undergo 15 days’ simple 
imprisoninent. 

D.li. Prrw, Sen'ior, Advocate, {B.R.'G.K. Achar, Advocate,- with him), for 
Appellant. . i , 

M. V. Goswomi, Advocate,. for Respondent. ■' 

' ■ G.R. . ' . Appeal allowed- 

.[Supreme Court.] 

K. Siihba Rao, K.C. Das Gupta and Rattan Lai alias Ram Rattan v. 

Raghubar Dayal, JJ. ' The State of Punjab. 

loth April, 1964. - ■■ Cr. A. No. 190 ' of 1962, 

Probation of OfendersAct, {XX of 1958), sections 3,4, 6 and ii — Scope. 

By Majority : — ^Appellate Court in appeal or the High Court, in revision cans 
in cxeicisc of the power conferred under section ii of the Probation of Offender. 
Act, make an order under section 6 (i) thereof, where the appellate Court and 
the High Court,' agreeing with the Magistrate, found the accused guilty of the offen- 
ces for which he was charged. The calling for. a report from the Probation 
Officer is a condition precedwit for the exercise ot the power under scctiori 6 (i) 
of the Act by the Court. 

As the Act was recently extended to Gurgaon District, its existence had escaped 
the attention of the Additional Sessions Judge as well as of the High Court and 
therefore it rvas held to be a fit case for our interference under Article 136 of the 
Constitution. 

R; B. jYanah Chand, Advocate, for Appellant. 

Gopal Singh, R.X. Sachthey and R. H. Dhebor, Advocates, for Respondent. 

Q.p., I . - Appeal allowed and remanded, 
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W “77 I-*"'-' 

?4«%Sf^6f Cr A No 83 of .90. 

ForapnExchangt RetdationAct {Vllof 1347 ).-<'"l»“ >9 “"‘^4 = 3 . A—nmr 

to detain documents seized 

The Magistrate has no junstliction over the articles seized in execution of the 
search warrant issued under section 19 (3) of the Foreign Excha^e S 
Act and he cannot permit the retention of-uch documents by the Director oi nn 
forcement after the expiry of the period ho is entitled to keep them 
with the provisitns rf section to A. till Snal conclusion of piocecdings com 
menced under section 23 of the Act 

H R. Khpma K L Halhi and R N Sachlh^, Advocates for Appellant 

G ^ PalJcf, Senior Advocate, (B DaUa, Advocate, and J B Dadtihanji, 
0 C MaHur and Baoisdrr Mratx Advocates, with him), for Respondent 

Q Appeal allmei 

[SupREitE Court ] 

PB Gymdragadkar, XJf Weineho, 

M Hidaiatullah, KC Has Gupta and 

N Bajsg.pdo Apma,, JJ C A No 099 of '964 

15th April, 1964 

Punjab Cuslem— Right of Pre^mptm—^Vhelker custom ts included m “ laws tn force ” 
m ArticU 13 of Constitution 

There arc two compelling reasons why custom and usage having in the 
territory of India the force of the hw must be held to be conlemplaf d by the ex- 
pression “ all laws in force” Firstly to hold othCT%vi 5 C, would restrict the opwa- 
tion of the first clause m such wise that none of the things mentioned m the first 
definition would be affected by the fundamental rights Secondly> it is to be seen 
that the second clause speaks of “ laws ” made by the Slate and custom or 
IS not made by the State If the first definition governs only clause "(a) then tne 
words ” custom or u-a":^ ’ would apply neither to clause (i) nor to clause (2) ana 
this could hardly have been intended It is obvious that both the definitions con 
trolthcmcaningofthe first clauseofthcArticlc 130 The argument cannot, thrre 
fore, be accepted ^ 

J P Goj/al, Advocate, for Appellants 
B C Misra, Advocate, for Respondent No 1 

GR '■ Appeal allowed 

[Supreme Court ] > 

K Subha Rao,K C Das Gupta, and The State of UP p 

Raghuhar Dayal JJ Col SujanSmgh 

15IA April, 1964 Cr A No 71 of 1963 

Prevention of Corruption Act {II of 1947), section 6 (i) (a ) — Sanction of Central 
Uover"S^t under section 197, Criminal Proce^aeCode {V of 1898) — Privilege inrespecl of 
certain docUf^fnts claimed by Central Government — Rul'S of Allahabad High Court regarding 
STiiceof notice of despatch of record to the Supreme Court on Advocate of the parlies — Article 
134 of the Const ttiion — Condonation of delay tn fbng appearance and Statement of Case~~ 
Final Order under Article 134 

By Majonly — We find it difficult to hold that the order under appeal is a 
final oidf'r within tl\ meaning of Articte 134 of the Constitution In 
PremchandSatramdasv The State of Bihar, {igyi)S CB. 799,804 it washcldtl^t 
an order of the Patna Hgh Court dismissing an application under section 24 13 ) 
of the Bihar Sales Tax AiTv 1944 to direct the Board of Revenue, Bihar, to state a 



Th» Od>,r., 

S nrougn i.azl All, J., defined the expression “ final order ” thus : 

ed as a fine! order l)Ccaur«- against m this case, cannot be regard- 

parties.”. ' ^ ^ ® force bind or affect the rights of the 

we dtToTcSJcs? anv“o'Snif ''frf' \T- ^nion Goveirtmeni, on which 

criminal proccctlin-r. na ■+”’ ^ Union Government is neither a party to the 

The indir^-S^Sff r “a'l “ ’’"V?" »■>» High Court or belbm ns. 

within .He“f„ro?So^r r.rofth^^^^^^^^ ”«• “ 

Advocates wS"' him) °for^AppdlLt^ 

r>^dacha%flZ 7 <^to, ?■ 9 ' J. B • 

Nos.- I and 2. I ■ J- ■ Dadachanji & Co. with him) for Respondents 

G.R. ' 

ro,. ^ Appeal dismissed. 

[Supreme Court.] 

PB. Gajendragadkar, C.J. t> t j /-i ‘ 

K.C, Das Gupta, jj. and t, Rupchaiid Gupte r. 

■ 15th April, . ' Raghuvansln (PO Ltd. 

T - . . , , . C.A. No. 172 of 1964. 

in the definition givoii by WhS^^Law r is expressed 

S.C.Z 45U ‘^ndothersv. B. Shamma Rao and others, (1956 

themt, for^App?lla 1 rf‘ Advocates (R.- R yifcto/ire«r/,. Advocate, with 

Advod;ti\5zLt *'• 


G.R. 

[Supreme Court.] 

RR. Gajsndragadkar, C.J., ' 

K.M. Wanchoo and K.C. Das Gupta, 77 
151/1 ^/irtV, 1964. . 


Appeal dismissed. 


' Ouseph Poulo 

The Catholic Union Bank Ltd. 
G.As. Nos. 51-52 of 1962. 
■Agreement against public policy for stifling 


' Contract Act {IK of iQ’ia), section 22 
prosecution. ^ 

agreements which are made for stifling prosecution are 
Pi osed to public policy and, as such, they cannot be enforced. The basis for this 

^Se■nX'^T^'”SR''*“^^ »tl. agnicment ii itSo^osS 

U^noiWo^nlT?’ ,> In India, this doctrine is not applicable to compoundablc offen- 
alrcZol f ? T cornpoundablewitlr the Ichvc of tire Court where the 

^ -fPr f of such Offence is entered info by the parties ivilli the leave 
. With regard to non-compoundablc offences, how'cvcr, the position 


IS clear that no Court of law can allow a private party to take the administration of 
law m its own hands and settle the question as to whether a particular ofiVnee has 
been committed or not for it«clf It is obvious that if such a course is allowed to 
be adopted and agreementsmad'' between the parties based solely on the considera 
tion of stifling criminal prosecution' are sustained the basic purpose of criminal law 
would be defeated , such agreements may enable the guil ty per ons to escape puni- 
shment and m some others they may conceivably impose an unconsionablc burden 
on an innocent party under the coercive process of a threat of the criminal prose 
cution In substance where an agreement of this kmd is K 

that the complainant chooses fo decide the fate of the complaint which he as c 
in a enm nal Court and that is clearly opposed to public policy 

y A Sejnd Afu^i^mmad Advocate, for Appellants 

5 T Dism Senior Adrocatc (rl G Pudismy Advocate, with him), tor 
Respondent No t 

Q Appeal dismissed 

[Supreme Court] 

P 27 Gajendragadkar CJ A K' Wanchoo Kultar Singh r 

M HtdayaluUah KC Das Gupta and Mukhtiar Singh 

Rajagepala Ayyargar C A No 298 of 1964 

I’jlh Apnl 1964 

RipmtnMim if PiopttAil {XLtl ef 105'). '»3 (3 )— «/ “""I 

*Pantk * in election posters 

In fact the High Court does not appear to have considered the different places 
in the poster where the word “ Panih *’ has been used and no attempt has been 
made to co relate these sentences and to inquire whether the meaning attributed 
by the High Court to the word “ Panth ” » justified in regard to all the sentences 
m which that word occurs It is an elementary rule of construction that the same 
word cannot have two different meanings m the same document unless the context 
compels the adoption of such a course After all the impugned poster was issued 
m furtherance of the appellant’s candidature at an elect on and the plain object 
which It has placed before the voters is that the Punjabi Suba can be achieved if 
the appellant is elected , and that necessarily means that the‘‘ppenant belongs to 
the AJkali Dal Party and the Akali Dal Party is the strong supporter of the Punjabi 
Suba In these proceed ngs we are not concerned to cons der the prooriely the 
reasonableness or the desirability of the claim for Punjabi Suba That is a poli- 
tical issue and it is perfectly competent to political parties to hold bora fide diver- 
gent and conflicting views on such a political is'ue The significance of the refer 
ence to the Punjab: Suba m the impugned poster arises from the fact tl at it gives a 
clue to the mean ng which the poster intended to assign to the word “ Panth ” 
Therefore we are satisfied that the woid " Panth ’ in thisposterdoesnotmeanS kh 
religion , and so, it would not be possible fo accept the view that by dutribut ng 
this po'ter the appellant apncaled to his voters to vote for him because of his rcli 
gion 

Political issues which form the subject matter of controversies at election meet 
mgs may indirectly and incidentally introduce con'id'‘rations of language or 
religion but m deciding the question as to whether corrunt pr''cticc has been 
mitted und r s-ction 123 (3) care must be taken to consider the impugned soeech 
or appeal carefully and always m the light of the relevant political controversy 
We ate, therefore satisfied that the High Court was in error in coming to the con 
elusion that the impugned poster Exhibit P 10 attracted the provisions of section 
123 (3) of the Act 

Jlf C Sefalvad S*nior Advocate P Maheshwan, Advocate, with him)» 
for Appellant 

Bawa Shiv Charan Singh Advocate and Hard'v Singh and T Kutnarj Advocates 
of Harkume, for Respondent 

( GR. - Appeal (dldvied 
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[Supreme Court.] 

P.B. Gajendragadkar, C.J., K.N. Wanchoo, 

M.HidayaluUah, K.C. Das Gupta and 
JV. Rajagtipala Ayyangar, JJ. 

21 St. April, 1 264.. - 

Madhya Pradesh Minimum Wages Fixation Act, {XVI of 1962) — Minimum Wages 
Act {XI of 1948) — Article .iQ of the Constitution of India (1950). 

“We are satisfied however that section 3 of the M.P. Minimum Wages Fixa- 
tion Act does not make the new rates of wages payable on the ist January, 1959. 

The ^vords used are “ and it is hereby 'enacted that the said minimum rates 

of wages shall be payable by the employer in the said scheduled employments and 
be enforceable against him with effect from the' ist January, 1959, as if the provi- 
sions herein contained have been in force at all material time.” By these words, it is 
urged on behalf of the appellant, the Legislature not only made the minimum 
wages effective from the rstjanuary, 1959 but also made them payable on that date 
for the past period. In other words, the sentence is sought to be read as saying ; ■ 

“ The said minimum rates of wages shall be payable by the employer in the said 
scheduled employments with effect from ist January, 1959 and shall be cnforcealale 
against him with effect from ist January, 1959.” If that had been the intention 
of the Legislature the appropriate ivords to use would have been “the said minimum' 
rates of wages shall be payable by the employer in the said scheduled employments 
and enforceable against him with effect from ist January^ 1959 „.No purpose 
would be served by the word “ be ” before the word “ enforceable ” if the phrase 
“ with effect from the ist January, 1959 ” was intended to apply both to “ payable ” 
and to “ enforceable ”. The very fhet that the Legislature took care to say be 
enforceable ” in the latter part of the sentence shows clearly that.ivhilc it was in- 
tended that new rates would be enforceable against the employer with effect from 
the 1st January, 1959 no date was being prescribed by section 3 as the date on 
which it became payable, • 

The contention that section 3 and section 4 of the impugned Act impose 
unreasonable restrictions on the appellant’s fundamental rights must therefore 
be rejected. 

M. C. Selalvad, Senior Advocate {B. V. Shukla,' Advoca.tc and Ramshwar Kath, 
S. X. Andley and P. L. Vohra, Advocates of M/s. Rajinder Xarain & Co., with him), 
for Appellant. ' . ■ , . 

■ Senior Advocate, (/. W. Advocate, with him), for Respondents.- 

.. G.R. - ' , . ' . . Appeal dismissed. 

- [Supreme Court.] ' ■' • ■ ' ' 

P.B. Gajendragadkar, C.J., K.N. Wanchoo, Gurbux Singli a. 

M: Htddya(ulldh, K.C. Das Gupta oxid Bhooralal. 

X..Rajagopala Ayyangar, JJ: ■ G.A.No. 583 of 1961. 

22nd April, 1964. , ' ' 

Civil Procedure Code {V of 1908), Order 2, Rule 2 (3) — Scope. , - 

In order that a plea of a bar under Order 2, rule 2' (3), Givil Procedure Code 
should succeed the defendant who raises the plea must make out ; (r) that the 
suit was in- respect of the same cause of action as that on which the pfcvmus 
suit was based ; (2) that in respect of that cause of action tlie plaintiff was-entltled 
to more than one relief ; (3)-'ihat being thus chtitlcd'to more than one relief the 
plaintiff, \i-ithout leave obtained frointhc Gout t omitted to sue for the relief for 
which the second suit had been filed. . ' , . ; . ' 

Just as in the case of a plea oV'res judicata which cannot be estabiished in the 
absence on the record of the judgment and decree which is pleaded as, estoppel. 


Narottamdas vi 
The State of M.P. 
G. A. No. 221 of 1964. 
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Ur* considf'r that a plea under Order 2 rule 2, Civil Procedure Codf canhot be 
m^de out except on proof of the plaint in the previous suit the filing ot which is 
s?id to create the bar As the plea is basically founded on the identity of the cause 
of action in the nvo suits the defence which raises the bar has necessarily to esta- 
blish the cause of action in the previous suit The cause of action would be the 
facts which the plaintiff had then alleged to support the right to tbe relief that he 
claimed Without placing before the Court the plamt m tvhich those facts were 
alleged, the defendant cannot invite the Court to speculate or infer by a process of 
deduction what those facts might be with reference to the reliefs tvhich were then 
claimed It is not impossible that rdiefs were claimed with out the necessary 
averments to justify their grant From the mere use of the words ^ mesne profits ’ 
therefore one need not necessarily infi^" that the possession of the defendant tvas 
alleged to be tvrongful It is also possible that the expression ‘ mesne profits ’ 
has been used m the present plaint tvtlhout a proper appreaatson of its signifi- 
cance in laiv \Vhat matters is not the characterisation of the particular sum 
demanded but what in substance 1$ the allegations on tvhich the claim to the 
sum t\'as based and as regards the legal relationship on the basis of which that relief 
^vas sought It IS because of these reasons that we consider tliat a pica based on the 
existence of a foimcr pleading cannot be entertained when the pleading on which 
It rests has not been product We therefore consider that the order of remand 
passed by the learned Additional Distncijudgc which was confirmed by the learn- 
ed Judge in the High Court was right The merits of the suit have yet to be tried 
and this been directed by the order of remand which wv are aflirmmg 
Gopal Singh, Advocate, for Appellant 
jB P. Moheskwan, Advocate, for Respondent 

G B- Appeal dismissed 

[SufREME Court] 

PB Cejendragadkar,CJ,KJf IVaruhoa, Bishweshwar Da>al Sinha c. 

Af HidayatuUah, K C Das Gupta and Univemty of Bihar 

PC Hajagopata Anangar, JJ Jagat Naraui Sharma Intentrurs 

24tA ApnC, 1964 CA No 279 of 1964 

Bihar Stale Umcersities {Patna Untverstij ef Bihar, Bagalpur and Ranehi) Ac^ 
{Btkar Act, XXl^IlI of i960) — Unicerstj of Bihar Act 1951 {XXl II of 1951) — 
of section 2 (4) 

The power conferred on the Vice Chancellor by statute 2 (4) has been 
exercised by him by not only directing how the Gcncming Body should be 
constitut^ pn principle, but by nominating different persons on the Governing 
which a Governing Body «hould be constituted is very 
dilTcrcnt from nominating several persons on the said Governing Body It is the 
latter course which has been adopted the Vice Chancellor and which is inconsis- 
tent With sectitm 30 oS the Bihar Act IXXVll of 1960) At this stage, it » 
necessary to add that the course adopted by the Vice-chancellor m the present 
case IS also mconsistcnt with Statute 2 (4) itself The said statute merely ?utho- 
nses the Vice Chancellor to amend or revise the constitution of the Governing Bodies 
of admitted colleges whenever necessary, and even the conferment of this power is 
ultra tires the statute But what the Vice-Xaiancellor has done has gone bc>ond 
even Statute 2 (4) , he has not only amended or,^reviscd the constitution of the Gov em- 
mg B^y, but has also nominated cerUm persons on it Thus, this action of the 
Vice OianccUor suffers from the double infirmity that it is inconsistent even 
with Statute 2 (4) and is purported to have been issued under Statute 2 (4) which tt- 
self is invalid Unfortunately, the High Court appears to have failed to take into 
account the basic difference between the two categories of collegiate institutions, 
and the poweis conferred on the Univemty severally m respea of them The 
view taken by the High Court about the validity of Statute 2 (4) completely oblitera- 
tes the difference between the two kinds of collegiate institutions and treats all 
coll^iate institutions, whether instituted by the University, or affiliated to it, as 



45 


falling completely under the management of the University itself. We accordingly 
hold that Statute 2 (4) is invalid, and the impugned order passed under it is, therefore, 
invalid and inoperative. 

M. C. Setalvad, Senior Advocate, R. K. Garg, D. P. Singh, S. C. Aggamal and 
M. K. Ramamurthy, Advocates, of Mjs. Ramamurthy & Co., for Appellant, 

G. K. Daphtary, Attorney-General for India, {S. P. Varna, Advocate with him), 
for Respondents Nos. i, 2 and 4. 

S. C. Aggamal, R. K. Garg, D.P. Singh and M. K. Ramamurthy, Advocates of 
Mjs. Ramamurthy & Co., for Respondent No. 5. 

Sarjoo Prasad, Senior Advocate, {S. L. Chhibber and B. P. Jha, Advocates, tvith 
him), for Respondent No. 8. 

D. Goburdhun, Advocate, for Respondent No. 16. 

S. P. Varma, Advocate, for Intervener No. i. 

Dipak Dalla Ghaudhuri and A. K. Nag, Adv'ocates, for Intervener No, 2. 


G.R. 


Appeal allowed. 


[Supreme Court,] 


P.B. Gajendragadkar, C.J., K.N. Wanchoo, ■ 
M. Hidayatullah, K.C. Das Gupta and 
N. Rajagopala Ayyangar, JJ. 
uZth April, 1964. 


The Union of India, etc. v. 
The Gwalior Ryon Silk Mfg. 

(Wvg.) Go., Ltd. 
C.As. Nos. 934-935 of 1963. 


United Slate of Gwalior, Indore, Malwa {Madhya Bharat) Regulation of Government 
Act {\ q/" 1948) — Articles of the Constitution of India — Part B. Stale of 

Madhya Bharat — Effect of Orders of Absolute Rulers — Government of India Act (1935), 
section 175. 


When we are considering whether a particular order of a Ruler continues under 
Article 372 as a la.w wc cannot forget the jurisprudential distinction betsveen legis- 
lative, judicial and executive acts and only those orders of the Ruler which are juris- 
prudcntially legislative acts will continue as law's under Article 372 of the Consti- 
tution. Therefore simply because the order dated i8th January, 1947, svas 
passed by an Absolute Ruler it does not necessarily follow that it is law for the 
purpose of Ai-ticle 372 and we have to see whether the order ca.n be jurispruden- 
tially said to be a laVv in order tha.t it may continue as law tinder Article 372 of 
the Constitution. 


We, have no doubt therefore that neither Article 294 nor Article 295 cast any 
sucli obligation to the effect that the obligation- shall be fulfilled, even though it 
might not have been binding on the previous Indian State w'hich entered into 
it and even though the previous State might have the right to affect the contract 
by legislation provided the latv passed wax valid. The position in our opinon is 
the same even after the devolution provided in Articles 294 and 295, and all that 
these Articles have done is to substitute in place of the previous States or the British 
Indian Provinces, the Government of India or Part A or Part B States, as the case 
may be. The devolution of the rights and liabilities pi escribed by Article 295 does 
not involve and is not intended to involve any change in the character of the said 
rights and liabilities; and so pleas -which could have been mised in respect of the said 
rights and liabilities prior to the devolution remain entirely unaffected. There is 
therefore no question of any constitutional obligation being cast by the provisions 
contained in Article 295 (1) {b) on the Government of India to fulfill the contracts 
irrespective of whether they were binding on the original State tvhich entered into 
S— NRC 
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them and whether they can be affected by validly passed after the Consti 
tution came into force 

C K Daphtary, Attorney General for India {R Ganpalhy Iyer, and R H DhehaJ' 
Advocates, ^vith him), for Appellants (In both the Appeals) 

M C Selaltad K A Chilalt and A/ A Xamhiar, Senior Advocates, {Ranushwar 
JVa/A and 5 A'" Ad\ocatcs of A//j Rajender Narmn & Co , with them), for 

Respondents (In bo h the Appeals) 

G R Appeal allowed 

[Supreme Coupt] 

A A Sarkar, M Hidayatullah, and Rammiklal Pitambardas Mehta v 

Raghibar Dayal JJ Indradaman Amratlal Sheth 

2m April, 1964 Cj\ No 61 011964 

Bombay RenU, Hotel and Lodging House Rates Control Act (LVII of I 947 )» 
section 13 (i) (g) (hh) — Bona fide retired by the Landlord — Meaning of * Premises' and 
* Occupies 

Once the landlord establishes that the bona Jide requires the premises for hu 
occupations, he is entitled to recovCT possession of jt from tenant m viesv of the pro- 
visions of sub clause (f) of section 13 (i) of Bombay Act LVII of 1947 irrespective 
of the foct whether he tvould occupy the premises Mothout making any alteration 
to them or after malung the necessary alteration* 

The provisions of clause (AA) cannot possibly apply to the case tvhere a landlord 
reasonably and bona fide requires the premises for his own occupation even if he 
had to demolish premises and to eirect a nesv building on them The provisions 
of clause (AA) apply to cases where the landlord docs not require the premises for 
his own occupation but requires them for erecting a new building which u to be 
let out to tenants This is clear from the provisions of sub section (3 A) which pro- 
vides that a landlord has to give certam undertaking before a decree for eviction 
can be pas.cd on the ground speciiied tn clause (AA) 

‘ Occupation ’ of the premises m clause (0) does not necessarily refer to occu- 

K tion as residence Tlic oi'iTicr can occupy a place by making use of it any manner 
a case like the prc'cnt, if the plaintiffs on getting possession start their work of 
demolition within the prescribed period, they would have occupied the premises 
in order to erect a building fit for their occupation 

Purskotlam Tnkamdas, Senior Advocate, (Af / Pafl and / Pf Shroff, Advocates, 
with hmi), for Appellant 

n Te Senior Advocate, {D J Shelal, Advocate, and J B Dadachanji, 

O C Mathur and Remndtr Lorain, Advocates of Mis J B Dadachanji & Co, 
with him), for Rfspewdrar 


GR 

[Supreme Court] 

KJi Wanchoo, M Hidayatullah, 
K C Das Gupta, and 
A Rajagopala Ayyangar, JJ 
29'A April, 1964. 


Appeal dismissed 


Jagdish Chandra Gupta v 
Kajaria Traders (Inda)Ltd 
GANo 791 of 1962 


Arbitration Act {X of 1940), section 8 and Cml Procedure Code (V of 1908), Order 
21, Buie i^Meantng of ‘ Other Proceedings ’ md “ claim of sel’ojf" 

The first question to decide is whether the present proceedmg is one to enforce 
a nght arising from the contract of the parties The proceedmg under the Arbi- 
tration Act section 8 has its genesis in the arbitration clause, because without an 
agreement to refer the matter to arbitration that section*cannot possibly be mvoied 
Since the arbitration clause is a part of the ^rcement consututmg the partnership 



47 


it is obvious that the proceeding which is before the Court is to enforce right, ivhich 
arises from a contract. Whether we view tlie contract between tlie parties as a Avhole 
or view only the clause about arbitration, it is impossible to think that the right 
to proceed to arbitration is not one of the rights which axe foimded on the agreement 
of the parties. The words of section 69 (3) “ a right arising from a contract ” are 
in either sense sufficient to cover the present matter. 

In our judgment, the ivords “ other proceeding ” in sub-section (3) must re- 
^ceivc their full meaning untramclled by the words ‘ a claim of set-off. ’ The latter 
words neither intend nor can be construed to cut down the generality of the words 
‘‘ other proceeding The sub-section provides for the application of the provisions 
of sub-sections (i) and (2) to claims of set-off and also to other proceedings of any 
xind which can properly be said to be for enforcement of any right arising from con- 
tract except those expressly mentioned as exceptions in sub-section (3) and sub- 
section (4). _ 

S. T. Desai, Senior Advocate, ( 7 . JV. Shroff, Advocate, with him), for Appellant. 

B. C. Misra, Advocate, for Respondent. 

G.R. Appeal allowed. 


[Supreme Court.] 

P, B. Gajendragadkar, C.J., M. Hidayalullah, Sri C.V.K, Rao v. 

K.C. Das Gupla, J.C. Shah, and Sri Dantu Bhaskara Rao. 

Raghubar Day al, JJ. C.A. No, 1072 of 1963. 

4tA May,' 1964. 

Representation of the People Act [XLIIl of 1951), section 7 (d) — Mining Lease — 
Stale Governments right of pre-emption under clause 21 of the Covenant. 

There is, however, no concluded contract in respect of any goods bccause.it 
hardly needs to be said that relying upon this clause the lessee cannot begin delivery 
of the ore to the Government. He can do so only if the Government serves a notice 
on him stating the quantity pre-empted and the time within which the supply is 
to be made. The clause, however, does not make it obligatory oh Government 
to pre-empt any quantity of mineral or at all. There is no obligation to buy'nor 
is there any compulsion on the part of the lessee to sell unless asked. In these cir- 
cumstances, the clause does no more than to keep intact a right of the Govern- 
ment to obtain the minerals or their products as and when Government requires in 
preference to others. Till Government makes up its mind and serves a notice there 
is no obligation to make any deliveries and even though the woid ‘subsists’ is 
a word of wide import, it cannot be said that a contract for the sale of goods subsists 
because a contract requires an offer and its acceptance and is not a mere reservation 
of a right. 

Taking the most liberal view of the matter it is clear that clause 21 did not bring 
into being a contract for the supply of goods. , All that it did tras to reserve to the 
Government the right to, prior purchase of the minerals raised by the respondents. 
The reservation ofsucli right does not amount to a contract for the supply of goods 
which can be said to subsist betveen the pai’tics. 

K. R. Chaudhuri, Advocate, for Appellant. , ^ 

A. V. Vishwanatha Saslri, Senior Advocate, (Jl .V. R. Tatachari, 'Advocate, 
with him), for Respondent. 

. G.R. Appeal dismissed. 



[Supreme Court 3 

M Hidaya ullah, and Union of India v. 

Jf Rajagopala Ajiyangar, JJ Abdul Jalil 

5fA May, 1964 Cr A Nos 39 49 of 1962 

Foitsl Act {pCVl of 1927) uclvm 26 (1 ) — Meaning of Ike Reserve Forest — Part ‘ C* 
StaUs {Lavas Act i^:^Q)-~MeTged States {Laws Act, 1949)— Jh/ara Forest Act of 1257 
{T£) 

The provison m the Indian Fortst Act “ corresponding ” to the Trmura Forest 
Act (under which the notifications fixing the boundaries of certain forests •were 
issued) is as regards ‘ a protected forest ' under Chapter IV and not a “ reserved 
forest ’ withm section 20 contained m Chapter 11 

C K Daphlary, Attorney General for India (D jV Mvkkerjee and R H Dhehar, 
Advocates v,ith him), for Appellant (In all the Appeals). 

P K Chatterjee, Advocate, for Respondents (In Appeals Nos 39, 42, 43, 
46, 48 and 49 of 1962) 

QR. Appeals dismissed 


[Supreme Court] 

PJB Cajendragadkar, CJ,M HtdayaluUoh, Poona City Municipal Corpn b 

A C Das Cupia, f C Shah, and D N Deodhar 

RaghubarDayaltJJ F P Shah Intenener 

klh May, 1964 CA No 582 of 1961 

Bombay Distnet Municipal Act {III of 1901)— PmAay Munmpal Boroughs Act 
of 1925— Bemtaj' Prootnaal Muntapd Corporation Act, 1949 

A tax on octroi refund is not one of the taxes which the Bombay Municipal 
Corporation could impose It is not one of the specified taxes Nor is it a tax 
which the State Legislature has power under the Constitution to impose in the State 
Apart from this at^nce of power to impose such a tax, which is dear from the 
earlier parts of section t27, ivc have the categorical prohibition m sub section (4) 
^amst the imposition of any such tax by the Corporation 

IVe also agree tvifh the High Court s conculsion that the palintiff tvas entitled 
to bring the present suit The Poona City Municipality s Octroi Rules and Bj'C- 
laivj under which the claun for refund can be made define “ a claimant ‘ as a 
person ’ who produces the duly receipted import biU and the corr^pondnig export 
certificates ’ (Rule 2, Cl (g) ) It is not disputed that for the several cases in res 
pect of which this deduction of ten percent had been made by the Corporation 
the plaintiff was the person who produced " the duly receipted import bill and the 
corresponding export irertificatc ’ Indeed, it is on that basis that gd^ per cent of 
the amount paid by different exporters ivas refunded by the Gjrp<«ation to th* 
claimant It is difhcult to imdcrstand how if the plaintiff was entitled to daun and 
obtam refund m respect of go per cent of the amount paid, he xvas not entitled to 
make the claim isith respect to the remaining 10 per cent 

■S' G Pafivardhan, Senior Advocate, {S B Tarhmde, Advocate and f B Dada 
chanji, 0 C Malhur and Ramnder Aorow, Advocates of Mh 3 B Dadachanji & Co 
with him), for Appellant 

A V Viskwanatka Sasln, Senior Advocate, {M R Kotwal and Pfaunit Lot, Advo 
cates, wnth hun), for Intervener 

G R. Appeal dismissed 
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[Supreme Court.] 

P.B. Gajendragadkar, C.J., M. Hidayatullah, Murarilal v. Dev. Karan 

K.C. Das Gupta, J.C. Shah, and C.A. No. 484 of 1061 . 

RaghuharDayal,JJ. 

, Zlh May, 1964. 

Rajasthan — Mortgage — Transfer of Property Act {IV of 1880) not applicable — 
Equitable doctrine of Mortgagors equilv of redemption inspite of a clog created on such equity 
by stipulation in the mortgage deed. 

Tfie equitable principle of justice, equity and good conscience has been consis- 
tently applied by Civil Courts in dealing tvith mortgages in a substantial part of 
Rajasthan and that lends support to the contention of the respondent that it was 
recognised even in Alwar that if d mortgage deed contains a stipulation which un- 
reasonably rcsti’ains or restricts the mortgagor’s equity of redemption Courts were 
empowered to ignore that stipulation and enforce the mortgagor’s right to redeem, 
subject of course, to the general law of limitation prescribed in that behalf. We 
are, therefore, satisfied that no case has been made qut by the appellant to justify 
our interference with the conclusion of the Rajasthan High Court that the relevant 
stipulation on which the appellant relies ought to be enforced even though it creates 
a clog on the equity of redemption. 

G.R. Appeal dismissed. 


[SupREstE Court.] 

P.B. Gajendragadkar, C.J., M. Hidayatullah, Sri Jagadgum Kari Basava Rajen- 

J. C. Shah, Raghubar Dayal, and daraswami of Govi Mutt v. 

S.M. Sikri,JJ. Commr. ofH.R. and C.E. 

8 th May, 1964. G.A, No. 745 of 1963. 

Madras Hindu Religious and Charitable Endowments Act {XIX of 1951) — Scope — 
Articles 13 and 19 of the Constitution. 

Section 62 (3) {a) of Madras Act (XIX of 1951) specifically provides that any 
scheme for the administration of a religious institution settled or modified by the 
Court in a suit tmder sub-section (i) or on an appeal under sub-section (2) or any 
scheme deemed under section 103, clause {d), to have been settled or modified by 
the Court may, at any time, be modified or cancelled by the Court on an appli- 
cation made to it by the Commissioner, the trustee or any person having interest. 
This provision clearly brings out the fact that if a scheme governed by section 103 {d) 
is deemed to have been made or sanctioned under the provisions of the latter Act 
and thus continued, modifications in it can be effected by adopting the procedure 
prescribed by section 62 (3). In other words, a scheme like the present is auto- 
matically continued by operation of section 103 (d), but is liable to be modified if 
appropriate steps are taken in that behalf under section 62 (3). Reading section 
103 (d) and section 62 (3) together, it scemes to us that Mr. Sastri’s argument that 
the consistency of the scheme with the relevant provisions of the latter Act should be 
examined in wuit proceedings, cannot be entertained. In fact, unless modifications 
arc made in the sdtemc tmder section 62 (3) the scheme as a whole will be deemed 
to have been made under the latter Act and will be enforced as a valid scheme. That 
clearly is the purpose of section 103 (d). Therefore, we do not think wc are called 
upon to consider the further contentions raised by Mr. Sastri that some of the clauses 
in the scheme arc inconsistent tvith the provisions of the latter Act. 

A. V. Vishwanatha Sastri, Senior Advocate, (A'. Rajendra Chaudhuri and A". R. 
Chmidhnri, Advocates, with him), for Appellant. 

R. Ganapathy Iyer, and B. R. G. A*. Ackar, Advocates for Respondents. 

G.R. Appeal dismissed. 


S.— N.R.C. 
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[SUl*REME COUXT J 

IC Subba Raa N Rajegopala Aj’jfangar, Shivagoud Ravji PatiJ v 

and JJi Mudholkar, JJ C Neelkanth Sadalge 

8 k Alaj 1964 CJk. No 244 of 1964 

Par innshtp Ac/ (IX of t^^2) sec/ton 2,0 (s ) — Prmttctal lasokeney Act, (Vof 1920) — 
AUror as partner 

\Vh**n the partnership itself \vas dissolved before the first respondent became 
a major, it is legally impossible to htrfd that he had became a partner of the dissolved 
firm by reason of his inaction after the became a. major within the lime prescribed 
under ccuon 30 (5) of the Partnership Act Section 30 of the 'aid Act presupposes 
the existence ol a partnership Subsections (i) (2) and (3) thereof deenbethe 
rights and liabilities of a minor admitted to the benefits of partnership in respect 
of acts committed by the partners , Sub section (4) thereof iinpo es a disability on 
the miror to sue the partners for an account or payment of his share of the property 
or profits of)the firm save when severing lusconnection with the firm This sub section 
also a5sum« the existence of a firm from which ifie minor seeks to sever his connec 
tion by filing a suit It is implicit m the terms ofsub section (5) of section 30 of the 
Partnership Act that the partnesr^hip is in existence A minor after attaining 
majority cannot elect to breome a partner of a firm which ceased to cxi-t The notice 
issued by him aLo dctenninm his position as >cgirds the firm Subjection (7) 
which describes the rights and liabilities of a pei^on who exercres h« option under 
sub section (5) to become a partner also mdicatn that he is inducted from that date 
asapartncrofanexistmgfirmv.itKco-equalrigfit5and liabilities along with other 
paxtnen The entire scheme of section 30 of the partnership Act posits the exutence 
of a firm and negatives any theory of m application to a staje when the firm ceased 
to exist One cannot become or remain a partner of a firm that does not exist 
G S PathaP, Senior Advocate (R CopalapTuhnun, Advocate, with him), for 
Appellants 

SC Pfltuiardan, Senior Advocate [V Jifuinor and A'awnit le/, Advocates, with 
him), for Respondent No 1 

*2 R Appeal dismissed! 
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fl] mKAYAT GOVmDLAUI V.- STATE OF ^ASTHAN. 7i5 

' , THE SUPREME COURT OF INDIA ' 

(Civil Appellate Original Jurisdiction.} 

Present ; — P. Sinha, Chief Justice, P. B. Cajendragadkar, K. N. 'VVanchoo, 
K. C. Das Gupta and J. C. Shah, JJ- 

Tilkayat Shri Govindlalji Maharaj, etc. - .. Appeilants* 

Z>. ■' ; ! ■ ■ ; 

The State of Rajasthan and others . . Respondent 's. 

Rathdwara Temple Act (Rajasthan Act XIII of 1959) — Provisions qf—Constilulional validity — Jlathdwara 
ietnpk — Whether public or private temple — Tilkayat — If has any right of ownership over property. 

Constitution of India (1950), Articles 19 (!).(/)> 31 (2), 25 and 26 — If violated. 

Neither the tenets nor the religious practices of the Vallabha School necsssarily postulate that 
the followers of the school must worship in a private temple. Some temples of this cult may jiave 
been private in the past and some of them may be private even to-day. Whether or not a particular 
temple is a public temple must necessarily be considered in the light of the relevant facts relating to 
it. There can be no general rule that a public temple is prohibited in Vallabha School. The finding 
■of the High Court that Shrinathji temple at Nathdwara is a public temple cannot be challenged on 
•this ground. 

The Firman issued by the Udaipur Darbar in 1934 conclusively shows that the Shrinathji Temple 
at Nathdwara is undoubtedly a public temple. Any order issued by such a Ruler has the force of law 
and did govern the rights of the parties affected thereby. The Firman is a law by which the affairs of 
the Nathdwara Temple and succession to the ofiice of the Tilkayst were governed after its issue. 
A Hindu Ruler as an absolute monarch was the fountain head of all legislative, executive and judicial 
powers, and he could supervise arid control the administration of public charity and religious endosv- 
ments. By the Firman the Tilkayat was held to be no more than the Custodian, Manager and Trustee 
of the properly belonging to the said tefnple. It is on the basis of this Taw the vires of the Nathdwara 
Temple Act (XIII of 1959) must inevitably be determined. 

The challenge to the validity of, the Act on the basis that the Act has interfered with theTilkayat’s 
rights of ownership over his private property cannot succeed. The rights such as the Tilkayat ppssesses 
as Custodian and Manager or Trustee cannot attract Article 19 (1) (/) or Article 31 (2) of the 
Constitution of India. Such rights as the Tilkayat has have not been affected by the Act. 

If the temple is a public , temple and the Legislature thought that it was essential to safeguard the 
interests of the temple by taking legislative action in that behalf, it is difitcult to appreciate .hotv the 
Tilkayat can seriously, contend that in passing the Act, the Legislature has been guilty of imconstitu- 
tional discrimination.- • ’ . 

The right of the Tilkayat to manage the property or the right to create .a Tease of the property 
of the temple or the right to alienate the property of the temple under the supervision of the Darbar 
cannot be equated with the totality of the powers possessed by the Mahant or Shebait. The rights 
svhich can legitimately be claimed by the Tilkayat does not amount to a right to property under 
Article 19 (1) (f) or constitute property under Article 31 (2) of the Constitution. 

Even if it svas held that these rights constituted a right to hold property their regulation by the 
•relevant provisions of the Act would undoubtedly be protected by Article 19 (5) of the Constitution. 
The restrictions must therefore be treated as reasonable and in the interests of the general pubfic.' 

Even if it is assumed that the rights claimed by the Tilkayat constitute property under Article 31 
(2), substituting for a Tilkayat a netv Board including in it the Tilkayat for administration of the 
■properties of the temple cannot bo regarded as “ compulsory acquisition ” of the Tilkayat’s rights. 

Assuming that the denomination has a beneficial interest in the properties of the temple, (the 
denomination only supported the case of the Tilkayat that the temple was a private temple) what is 
protected under Articles 25 (1) and 26 (i) respectively arc the religious practices and the right to 
manage affairs in matters of religion. If tlie practice in question is purely secular or the affair which is 
• tbntrolled by the Statute is essentially and absolutely secular in character it cannot be urged that 
Article' 25 (1) or Article 26 (4) has been contravened. Article 26 (d) provides that though the deno- 
mination has the right to admim'ster the property it must administer the property in accordance 
with, “law” (which means law passed by competent Legislature). Tliis clause emphatically brings out 
the competence of the Legislature to make a law in regard to the administration of the property, 
belonging -to the denomination. 

Sections 3,4, 1 6, 22 and 3*4 of the Act are valid because the scheme envisaged by the said sections 
clearly protects the religious rites, ceremonies and services rendered in the temple and the Tilkayat’s 
•status and powers in respect thereof. 

Section 2 (viii) defining a temple as including thClcmpIe of Shri Navanit Priyaji and Shri Madan 
Mohanlalji is valid as the tsvo subsidiary idols had been transferred by the Tilkayat to the principal 
;tcmplc. 


*G.As. Nos. 652 to 656, 757 and 75Aof 1962 and ' - 21st January, 1963. ; 

IVrit Petition No. 74 of 1962. 
s c J— 92 
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Tlje Proviso Jo KcUoa 5 (2) (g) mabne *I>« CoJIeclor a sUtutoty cionbcr of the Board cveo 
though he may not be a Hindu and may not belong to the acnenaination is vaLd and prt^ier It 
a consistent vnih the State’* nght of lupervmon over the management of the temple properties as- 
specified in the Finnan of 1934 

Sections 5, 7 and 1 1 are valid 

Section 10 prcmdmg for edhoe management in die interval between dissolution of one Board 
and constitution of another and the transitional provisoQ of section 35 Cannot be challenged 

“ Affairs of temple ’ in section 16 refer only to secular matters and cannot be struck down on 
the ground that it did not require the tnanagemenc to be jc accordance with the customs and usages- 
the denomination. 

Section21 giving to the Board complete power of appointment, suspension, removal, disnusal or 
imposition of any other punuhment oa the officers and servants of the temple or the Bteid is vahd- 
Sccdon 27 under which a power of inspection may be conferred by the State Government on 
sury person (even a non Hindu) u mtended to safeguard the pmper adnuaistration of the properties 
of the temple and nothmg more The section does not suffer from any constitutional infirmity 
Section 28 (2) and (3) dealmg with the application of surplus funds u not open to challenge- 
The first part of section 30 (2) (b) empowering the Slate Geveramest to make Rules in reflect 
of the qualifications for holdmg the office of Goswamt is mvahd but the second part giving power to. 
make Rules for the aUowanccs payable to the Goswaim arc vabd 

Section 36 empwenag Coverament to give direction* in carrying out the objects of the Act in 
case a difficulty arises m giviflg effect to ihefawistojaofihc Act cannot be itnick down as conferring- 
far too sweeping powers on Government. 

Section 37 provides for a bar to any suits or proceedings against tbe State Government tor ihmgs 
done or purported to be done by it under the provis on* of the Act It carmot impinge on tbe nght 
of a ntixen to file a suit under section 31 if It IS shown that the enuen is interested within ther 
meaning of section SI 0) *1110 validity of section 37 must therefore must be upheld 

Appeals fiotn the Judgment and Ofd-r dated the 31st January, 1962 of the 
Rajaithan High Court in D B Civil Writ Petitions Nos 9oand3ioofi959and42i 
ofig^andPetitionunder Ariiclc32oftheC6nstitut3tnof India for the enforce* 
meat of Fundamental Rights 

M C Setaitai, Attontey^Gcncral for India, G S J>athak, Sentor AdvM'»te,, 
{BU iJwai, Adiocate.HighCourt, V A Se^iMuhanmtiMi&B C Jl/wrff, Advocates, 
with them), for Appellant (In GA No 652 of 1962) and Respondent No r 
(In C As Nos 653 and 757 of 1962) 

C X" Dflji/ifuy, Sohcilor*General oflndia, C C Xorhioal, Advocate General 
foe the State Oi Rajasthan and Af M Tcuion, ^nior Advocate (S K KaJniT,B R- 
L Ijtngar, Kan Stngh, V AT Selht, B R~ G JC Ackar and P D Menon, Advocates, 
\Mth them), for Ro'pendenu No* lands (In C-As Nos 652 and 636 of 1962) 
and Respondent No l (In C A No 654 of 1962), Respondent* Nos s and 3 (In 
CA No 757 ofic 63 ),R!c'pondcntNo Ji (InCA No 758 of 1962) and Api'cSants. 
(In C A Nos and 6^5 of 1982) 

Sarjoo Prasad, Senior Advocate {S B B Sveena and X X Jain, Advocates, 
with him), ftr Respondents No* 3 to 5 (In CA. No Cj2 of 1362), Respondents 
Nos 2 to 4 (In G A No 653 of 1962), Respondents Nos 2, 3, 5, 6 and 7 (In CA- 
No 65401 i962),ibcBoaTdandJtJraeinber5 ^nCA No C55 of 7962), Respondents 
Nos 3 to 12 (In CA No 656 of 1962) and the App'*llant5 (In CA Nos 757 and 
758 of 1962) 

A V FiJwanofAo iJtfrtn, Senior Advocate {BalhuhnaAthar^azrAM V Coswmh 
Advocates, with him), for AppelJants (In GA No G54 of 1^2), Respondents. 
Kes I to ID (InCA No 655 of 1962) and Respondents Nos i to to (InCA 
Nt 758 of 1962) 

P K Advocate, for Appeltant (InCA No dsSofrgGj) 

G S PatAot, Senior Advocate (B -Datfe, Advocate, High Court and B P Maht- 

jRuan, Advocate, withhim), for Petitioner (InWP No 74 of 1962) 

C X Solicitor-General oflndia, G C Xtfr/«e<2^ Advoca’e Gfcneralfor 

the State of Rajasthan and M M Zewm, Senior Advovate {S X Kapur, B K 
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L. Iyengar, Kan Singh, V. If. Sethi and P. D. Meno«, -AdvocatcSj:with them), for Res- 
pondents Nos. I and 2 (In W.P. No. 74 of 1962).“ • ? 

Sarjoo Prasad, Senior Advocate ( 5 . B. L. Saxena and K. K. join. Advocates, 
with him), for Respondents Nos. 3 to 12 (In W.P. No. 74 of 1962). ' 

The Judgment of the Court was delivered Tjy 

Gajendragadkar, J. — ^This group of seven cross-appeals arises from three writ 
petitions filed in the High Court of Judicature for Rajasthan, in which the validity 
oftheNathdwaraTemple Act, 1959 (XIII of 1959)- (hereinafter called the Act) 
has been challenged . The principal writ petition was'Writ Petition No. go of 1 959 ; 
it was filed by the present Tilkayat Govindlalji (hereinafter called the Tillcayat) 
on 28th February, 1959. That Petition challenged the validity of the Nathdwara 
Ordinance, 1959 (II of 1959) which had been issued on 6th February, 1959. Sub- 
sequently this Ordinance was repealed by- the Act which, after receiving the assent 
of the President, came into force on 28th March, 1959. Thereafter, the Tilkayat 
was allowed to amend his petition and after its ameninent, the petition challenged 
the vires of the Act the provisions of which arc identical with the provisions of its 
predecessor Ordinance. Along with this petition. Writ Petition No. 310 of 1959 
was filed on 17th August, 1959 by ten petitioners who purported to act on behalf 
of the followers of the Pushtimargiya Vaishnava Sampradaya, This petition attack- 
ed the validity of the Act on behalf of the Denomination of the followers of Vallabha. 
On 3rd November, 1 960 the third Writ Petition (No. 42 1 of 1 960) was filed on behalf 
of Goswami Shri Ghanshyamlalji who, as a direct descendant of Vallabha, set up 
an interest in himself in regard to the Nathdwara Temple, and as a person having 
interest in the said Temple, he challenged the validity of the Act. These thiee 
petitions were heard together by the High Court and have been dealt with by a 
common judgment. In substance, the High Couit has upheld the validity of the 
Act, but it has struck down as a part of the definition of ‘ temple ’ in section 

2 (viii) ; a part of section 16 which refers to the affairs of the temple; section 28 
sub-sections (2) and (3) ; section 30 (2) (a) ; sections 36 and 37. The peutioners 
as well as the State of Rajasthan felt aggrieved by this decision and that- has given 
rise to the present cross-appeals. The Tilkayat has filed Appeal No. 652 of 1962, 
whereas the State has filed appeals Nos. 653 and 757 of i960. These appeals arise 
from Writ Petition No. go of 1959. The Denomination Has filed Appeal No. 654 
of 1962, whereas the State has filed Appeals Nos. 655 and 758 of 1962. These 
appeals arise from Writ Petition No. 310 of 1959. Ghanshyamlalji whose Writ 
Petition No. 421 of 1960 has been dismissed by the High Court on the ground that 
it, raises disputed questions of fact which cannot be tried under Article 226 of the 
Constitution, has preferred Appeal No. 656 of 1962. Since Ghanshyamlalii’s peti- 
tion has been dismissed in limine on the ground jiist indicated, h w'as unnecessaiy 
for the State to prefer any cross-appeal. Besides the^ seven appeals, in the present 
group hac been included' Writ Petition No. 74 of 1962 filed by the Tilkayat in 
this Court under Article 32. By the said writ petition the Tilkayat has challenged 
the vires of the Act on some additional groimds. That is how' the -principal’point 
which arises for our decision in this group is in regard to the constitutional validity 
of the Act. 

At this stage, it is relevant to indicate broadly the contentions , raised by the 
parties before the High Court and the conclusions of the High Court on the points 
in controversy.' The Tilkayat contended that the idol of Shri Shrindthji in the Nath- 
dwara Temple and all the property pertaining to it were his private properties and 
as such, the State Legislature tyas not competent to pass the Act. In the alterna- 
tive, it was urged that even if the Nathdwara Temple is held to be a public temple 
and the Tilkayat the Mahant or Shebaitin charge-of it, as such'Mahant or Shebait 
he had a l^efici^ interest in the office of ffic high priest as well as the properties 
of the temple and it is on that footing that the validity of the Act was challenged 
under Article 19(1) (/) of the Constitution. Incidentally tlic argument for the Tilka- 
yat was that the idols 01 Shri Navnic Priyaji and Shri Madan Mohtinlalji were his 
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private idols and the prooerty pertaining to them was in any ease not the property 
in which the public could be said to be interested. The Denomination substan* 
tially supported the Tilkayat's case. In addition, it -urged that if the temple was 
held to be a public JciDple, then the Actsvould be invalid because it contravened 
the fundamental rights guaranteed Jo the Denomination under 'Article 25 (i) and 
Article 26 ( 4 ) and (c) of the Constitution Ghcitishyamlalji pleaded title m him- 
self and challenged »he validity of the Act on the giound that it contravened his 
ri^ts under Arucle 19 (i) [/). 

' On the other hand, the State of Rajasthan urged ^hat the Nathdwara Temple 
was a public temple and the TiUcayat was no more and mo better than its Manager, 
As such, he had no substantial ben^cial interest in the property of the temple. The 
contention that the Tilkayat’s fundamental rights under Article 19 (i) ha\e been 
contravened by the Act wai denied ; and the plea of the Denomination that the 
fundamental rights guaranteed 10 it under Articles 23 (i) and 26 (6) and (c) 

been infringed was abo disputed It was urged that the law tvas perfectly 
valid and did no more than regulate the administration of the property of the 
temple as contemplated by Article 26 ^<f) of the Constitution The Tilkayat’s 
claim that the two idols ofNavnit Priyaji and Madan Mohanlalji were his private 
idob was also challenged Against Ghanshyamlatji’s petition, it was urged .that it 
_ raised several disputed que- tions of fact which could not be appropriately tried in 
’ proceedings under Article 226. 

The High Court has upheld the plea raised by the State against the competence 
of Ghanshyinlalji’s petition. ^Ve ought to add that the State had contended 
that the Tjlka>-at’s case about the character of the temple ■was abo a mixed question 
of fact and law and so, it «>uld not be properly tried in writ proreedings. The 
HighCouvt, hov-cver, held that it would be inexpedient to adopt a technical attitude 
in thiemattei and ft allowed the merit* of the dupme to be tried before it on the arsu* 
ranee gUen by the learned Counsel appearing tor the^Tukayat that the oharawt 
of the propertyshouJd be dealt with on the documentary endeace adduced by him 
Considering the documentary evidence, the High Court came to tho'concluiion 
that the temple is a public temple. Itexammedthe several Firmans and Sanads 
on,tvhich reliance wa.* placed by the Tilkayat and it thought that the said grants 
supported the plea of the State that the temple was not the private temple of the 
Tilkayat. It has, however,^ found that the TUkayat w a spiritual head of the Deno- 
mination as well as the spiritual head of the temple of Sbrinathji. He alone is ecti- 
tIed.to peifoim * Seva ' and the other religious lunctions of the temple. In its_ opi- 
nion, the two minor idob ofNavnit Priyaji and Madan Mohanlalji were the private 
idols of the Tilkayat and so, that part of the definition which included them " ‘thb 
the temple of Shrinathji was struck down as invalid. In thb connection, the High 
Court has very strongly relied on the Firman issued by the Maharana of Udaipur 
on gitt December, tg34 and it has observed that dii« Firman clearly established 
the fact that the temple was a puhVic^templc, that the Tdkayat was no more than a 
Custodian, Manager and Txustcc of the property belonging to the temple and 
that the State had the ateolutc right to supervise that the propeity d^icated to the 
shrine was used for legitimate purposes of the shrine. Having found that the 
Tilkayat was the head of the Denomination and the head priest of the temple, the 
High Court conceded In his favour the right of ^residence, the right to distr.butc 
Prasad and the right to conduct supervise the worship and the performance of 
the Sei’a in the temple. In the light of diese right*, the High Court held tha t the Tilka* 
yat had a beneficial ^terest in the properties of the temple and aS such,'Ava< entitled 
to contend that the said rights were'peotefted under Article 19 0 ) Cf) ®tid could 
not be contravened by the Legislatnre. The High Court then examined the rele- 
vant provisions of the Act and held that, on the whole, the major operative provisions 
of the Act did not contravene* the fundainefttal.. rights of he TUkayalimder 
Article rg (t) {/); sect'on 16, section 28 sub-secdonS (aj and (3), sectiongo (a) W* 
section.* 36 and 37, however, did contravene the Ti^yat’a "fundamental 
rights according to the High Court, and so, the said sections and the* part cf 
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^definition of ‘temple’ in section 2 Xvlii) were struck down by the High Court as ultra 
vires. The plea that the fundamental rights under Article 25 (.1) and Article sfi (6) 
and (c) were contravened did not appeal to the High Court to be well-founded. In 
the result, the substantial part of the Act has been held to be valid. - It appears that 
before the High Court a plea was raised by the Tilkayat that his rights under 
Articles 14 and 31 (2), had been contravened by the Act. These pleas- have been 
rejected by the High^Couit and they have been more parlicularly and specifically 
urged before us by the Tilkayat in his Writ Petition No. 74 of 1962. That, in brief, 
is the nature of the findings recorded by the '- High Court in the three writ 
petitions filed before it. 

Before dealing with the merits of the present dispute, it is necessary to set out 
briefly the historical background of the icmpic of Shrinathji atNathdwara and the 
incidents in relation to the management of its properties which ultimately led to the 
Act. The Temple of Shrinathji at Nathdwara holds a very high place among the 
Hindu Temples in this country and is looked upon with great reverence by the 
Hindus in general and the Vaishnava followers of Vailabha in particular. As in the 
case of other ancient revered Hindu temples, so in, the case of the Shrinathji Temple 
at Nathdwara, mythology has woven an attractive web about the genesis of its cohr 
struction at Nathdwara. Part of it may be history and part may be fiction, but the 
story is handed down from generation to generation of devotees and is believed 
by all of them to be' true. This temple is visited by thousands of Hindu devotees iii 
^general and by the followers, of the Pushtimargiya Vaishnava Sampradya in parti- 
-cular. The followers of Vailabha who constitute a Denomination are popularly 
kno'wn as such. The Denomination was founded by Vailabha (1479-1531 A.D.)’*'; 
He was the son of Tailanga Brahmin named Lakshmana Bhatt. On one occasion, 
Lakshmana Bhatt had gene on pilgrimage to Banaras with his wife Elamagara. 
On the way, she gave birth to a son in J4TO A.D. That son was-known as VaDabha. 
It is said that God Gopala Krishna manif&ted himself to Vailabha on the Goyar- 
dhana Hill •by 'the' name of Devad^ana, also known as Shrinathji. Vailabha" saw 
the vision in his dream and he was. commanded by God Gopala Krishna to .erect a 
shrine for Him and to propagate amongst his followers the cult of worshipping Him 
in order to obtain salvation 1. Vailabha then went to the hill and he found the 
image corresponding to the vision which he had seen in this dream. - Sooii there- 
after, he got a small temple built at Giriraj and installed the image in the said temple. 
It is believed that this happened in 1500 A.D. A devotee named Ramdas Ghow- 
dhri was entrusted with the task of serving in the temple. Later on, a riOh "mer- 
chant named Pooranmall was asked by Govardhannathji.'to build a big temple 
for him. The buildin? ,of the temple tcok as many as . 20 years and when it .was 
completed, the image was installed there by Vailabha himself and he engaged 
Bengali Brahmins as. priests in the said temple*., ■ ■ 

In course "of time.V allabha was succeeded by his son Vithalnathji ivho _was both 
in learning and in saintly character a worthy son of a worthy father. Vithalnath 
had great organising capacity and his workjwas actuated by missionary zeal. In the 
Denomination Vailabha is described as Acharya or Maha Prabhuji and Vithal- 
nath IS described as Gosain or Goswamin. It is said that Vithalnath removed the 
idol of Shrinathji to another temple which had been built by him. It is not known 
whether any idol wa;. installed in the earlier temple. Vithalnath" lived during 
•the period of Akbar when the political atmosphere in the country, in Northern 
India was actuated by a, spirit of tolerance. It appears that Akbar heard about 
the saintly reputation of Vithalnath and issued a Firman granting land in. Mowza 
of Jatipura to, Vithalnathji in order to build buildings, gardens, cowsheds and work- 
shops for the temple of Govcrdhaiinatliji. This Finnan vyas issued. in 1593 A.D. 
Later, Emperor Shahajahan also issued another Firman on' 2nd October, 1633 


* Some scholars think that Vailabha was bom 
in 1473 A.D., vide , The Cultural Heritage of 
India, Vol. Ill at 'page 347. , . • ' 

’ 1. Bhandarkar on * 'Vaishnavism, .'Saivisni ' '-'■r- 


& Minor Religious Systems’ at page 77. . . 

2. Bhai Manual C. Parekh’s “ A Religion 
ofGracc”. 
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•which shows that 'ome land was b«jng granted by Jhc Emperor lor the vse and 
expenses of Ihaturdwar exempt from payment of duM 

Goswami Vithalnath had seven sons 'Hie tradition of the Denomination be" 
licves that besides the idol of Shrinathji Vithalnathji, received from his father seven 
othc*' idols which were also “SwarroopJ” (nianifestatJons) of Lord Kiishna 
Before his death, Vithalnathji entrusted the principal idol of Shnnathji to his eldc't 
son Girdhaiji and the other idols were given over lo each one of his other sono 
The«e brothers m turn founded «eparate shimes at various places which ate also 
held by the members of the Denommation m high esteem and reverence 

When Aurangzeh came on the throne, the genial atmosphere of tolerance dis- 
appeared and the Hindu temples were ex^Kwed to risfe and danger of Aurangzeb^s 
mtoletant and bigoted activities Col Todd in the first Volume of Ins ‘ Annals 
of Rajasthan’ at page 451 says that 

“wheaAuran^bjarescnbcdKaaiya aedratderedhu thnoes impute throughout Vry Rana Raj 
Singh olfered the bea« of one hundred thousand Rajpoots for hi* service, and the god was conducted 
by the route of Kotah and Rampoora lo Mewar An omoi decided the spot of hi* future residence. 
Ashe journey^ to gam the capit^ of the Scssodias the chanot wheel mu deep mto the earth and 
defied extrication , upon whudi the Sookum (augur) intoprtted the pleasure of the deity that he 
desired to dwell there. This aioimstance oceuned at an inconsiderable village called Siorh m the 
fiefofDaSwara, one of the sixteen nobles of Mewar Rejoiced at this decided zDarufestatioa of favour, 
the Chief hastened to make a ptspetual gift of the viUage and its lands which was speedily confirnsed 
by the patent of the Rana Naibji (the god) was removed from his car, and in due time a temple 
was erected for his receptma, when the hamlet c^Siarh beume the town of Natbdwara TbisJ hap> 
petted about 1671 A.D” 

This according to the tradition, 14 the gciie«i« of the construction of the temple at 
Nathdwara Since then, the relgtous reputation of the temple has grotvn by leaps 
and bounds and to*dayit can legitimately cUim to be one of the few leading religious 
temples ofthe Hmdu.* Several grantt were made and thousand* of devotee* vi«it* 
mg the temple m reverence made offcuugt to the temple almost every day through- 
out the year No wonder that the temple has now become one of the iichcst 
religiotia mstimnom in the country 

The succession to the Gaddi of the Tilkayat has, from the bcgmnmg, been 
governed by the rule of primogeniture Thu succession received recogrntion from 
the Rulers of Mewar from tune to time It appears That m 1813 A D Tiliaj’at 
Govindlaljnvas adopted by the widow of TfllrayatDanjodagi and thcRulcrofMcu^i' 
recognised the said adoj tion I^ater, the relations benreen the Ruler of Mwar 
and the Tilkayat were ‘trained during the tone of Tilkayat Girdharlalji It seems 
that the Tilkayat was not content with the position ofa spiritual leader ofthe Deno- 
mination, but he began to claim special secular rights, and when the Darbar of 
Udaipur placed the villages belonging to the Nalhdwara Temple under attachmcni, 
a protest was made by the members of the Denommation on behalf ofthe Tilkayat- 
It svas as a result of this strained relationship between the Darbar and the Tilkayat 
ftat in 1876 Tdkayat Girdhatlalji was deposed and was deported from Nathdivara 
by the Order passed by the Rana of Mewar on 8th May, 1876 . The rcasoa 
given for this drastic step was that the Tilkayat disobeyed the orders of the nibsS 
■authority and so, could not be allowed to fimction as such In place of the deposed 
Tilka'yat, his son Govcrdhanlalji was appointed as Tilkayat (jirdhailaljithenv'^t^* 

to Bombay and litigation startrf between h«m and hts Tilkayat .son m respect of 
extensive properties m Bombay Girdharlalji claimed the properties as his ownwhere* 
M his Tilkayat son urged that the fact that Girdharlalji had been deposed by Ji® 
^na of Udaipur showed that the propcnie? no longer vested m him It appears 
the Bombay High Gchirf consislcntly took the viewr that the order passed by 
of Udaipur on ih^SthofMay, 1876 was an act ofalbteign State and did 
not affect his right to property in Ik^bay Tt"was ’obserTed that Girdharlalji 
vm regarded as owner ofthe prt^ejty,hchad not lost his right as such lo tJie said 
property m consequence of his deposition, and if he was merely a trustee, he had not 
been removed from his office by any competent Tribunal vido Nanaihat & others v 
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Skriman Gosioami Girdharji\ Goswdmi Skri Girdharji Mdharaj Shri Govindraiji Aiaharaj 
Tilkait v. Mudhowdas Premji and Goswami Shri Gowardhantalji Girdharji Maharaja, and 
Shriman Goswami {Shri io8 Shri Govardhanlalji Girdharlalji v. Goswami Shri Girdharlalji 
Govindraiji^. So far ac the Nathdwara tempie ai.d the propeitie? situated in Mevvar 
were concerned, the TilkayatGoverdhanlalji who had been appointed by the Rana 
•of Udaipur continued to be in possession and management of the same. 

Unfortunately, in 1933, another occasion arose when the Rana of Udaipur had 
to take drastic action. After the death of Goverdhanlalji on 2ist September, 1933, 
his grandson Damodarlalji became the Tilkayat. His conduct, however, showed 
that he did not deserve to be a spiritual leader of the Denomination and could not 
he left in charge of the religious affairs of the Shiinatlgi Temple at Nathdwara. 
That is why on roth October, 1933, he was deposed and hLs son Govindlalji the 
present Tilkayat, was appointed the Tilkayat of the temple. Before adopting 
this course, the Rana had given ample opportunities to Damodarlalji to improve 
his conduct, but despite the promise.s made by him Damodarlalji persisted m the 
course of behaviour which he had adopted and so, the Darbar was left with no other 
alternative but to depose him. That is how the present Tilkayat’s regime began 
■even dui ing the lifetime of his father. 

As on the occasion of the deposition of Girdharlalji in 1833, so on the occasion 
■of the deposition of Damodarlalji, litigation followed m respect of Bombay pro- 
perties. On the 6th January, iq3<j, Damodarlalji filed a suit in the Bombay High 
Court (No. 23 of 1934) against the Tilkayat and other persons representing the 
Denomination. In this suit, he claimed a declaration that he was entitled to, and had 
Tiecome the owner of, all the propeities mentioned in the plaint and that he was 
the owner of ail the rights, presents, offerings, and emoluments arising inland accru- 
ing from the ownership of the idols, Shrinathji. and ShriNavnit Priyaji as well as 
bis position as the Tilkayat Maharaj m due course of his succession. In the said 
suit, the idols of Shrinathji and Shri Navnit Priyaji were added as deferidants. At 
that time, the Tilkayat was a minor. Written statements were filed on his behalf 
and on behalf of the two idols- A counter-claim was preferred on behalf of the idols 
that the properties belonged to them. Subsequently, the suit filed by Damodar- 
dalji was withdrawn; but the counter-claim made by the idols was referred to Ae 
sole arbitration and final determination of Sir Chimanlal H. Setalvad, a leading 
Advocate of the Bombay High Court. , On loth April, 1942, the arbitrator made his 
award and in due course, a decree tvas passed in terms of the said award on 8th 
September, 1942. This decree provided that all the properties, movable and immov- 
able, and all offerings and bhents donated to the idol of Shrinathji or for its worship 
-orbenefit belonged to the said idol, whereas properties donated, dedicated or offered 
.to the Tilkayat Maharaj for the time being, or at the Krishna Bhandar Pedhis if 
sionated, dedicated or offered for the worship or benefit of the idol belonged to the 
idol. It also provided that the Tilkayat Maharaj for the time being in actual charge 
ut Nathd^vara is entitled to hold, use and manage the ‘‘ properties of the said idol 
•according to the usage of the Vallabhi Sampradaya”. The said award and the 
•decree which follow^ed in tenns of it were naturally confined to the properties in the 
territories which then comprised British India and did not include any properties 
in the territories which then formed part of British India or Native States as they 
were then known. 

Aleanwhilc, after Damodarlalji tvas deposed and his son Govindlalji was appoin- 
ted the Tilkayat, the Rana of Udaipur issued a Firman on 31st December, 1934. 
iBy this Firman it ivas laid dotvn thattheshrirte of Shrinathjihad always been and 
uv’as a religious institution for the followers of the Vaishnavas Sampradayak and all 
ithc properties offered at the shrine were the property of the shrine and that the 
Tilkayat Maharaj was merely a Custodian, Manager and Trustee of the said P™" 
jicrty for the shrine. It also provided that t he' Udaipur.Darbar had absolute righ t 

1. (1888) I.L.R. 12 Boml 331. 3. (1878) I.L.R. 17 Boffl; 620. 

2. (1893) I.L.R. 17 Bom. 600. i 
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to supervise that the property dedicated to the shrine is used for legitimate pur- 
pose of the shrine It also made certain other provisions to tvhichwe shall hav& 
occasion to return later 

■\Vhen he tvas appointed the Tilkayat, Govmdlalji tvas a minor and so, the 
management of the temple and the property remained tvith the Court of Wards 
till istApril, 1948 On that date the management of the Court ofWardswaswith- 
draum and the charge of the property ^vas ImndedovcrtothcTilkayat It appears, 
that the management of affairs by the Tilfcayat was not very happy or successful 
and the estate faced iutancial difficulties In order to mectthis difficultsituation the 
Tdkayat appointed a conmuttcc of management consistmg of 12 members belonging 
to the Denomination some tune m 1952 This was followed by another committee 
of 21 members appomed on jith Jtme, 1953 Whibtthis latter committee was m 
chaigeof the management, some taluables stored and locked in the room m the pre* 
miscs of the Temple of Shnnathji were removed by the Tflkayat m December, 1957 
This news created exatement amongst the membOT of the public m general and the 
folloucrs of the Denomination in paniculaTj and so, the Rajasthan Government 
appomted a Conumssion of Enquiry In the preamble to the notification by which- 
the Commission of Enquiry ^vas appomted, it was stated that the State of Rajasthan 
as the successor of the Cos enantmg State of Mewar had 3 special responsibility 
to supcTMse that the endowments and properties dedicated to the shrmc are safe- 
guarded and used for the legitimate purposes of the shnne The Commission ofi 
Enquiry made its report on the iith October, 1959 This report passed severe 
strictures against the conduct of the Tilkayat At this stage, we ought to add that 
the dispute between the Tilkayat and the Rajashan Government as to the osvncrship 
of the vsJuablc articles temoved from the temple wras later referred to the JmIo 
arbitration of Mr Mah^jan, the retired Chief Justice of this Court The arbitrator 
m^eiusaw'ard on 12th September, 1961, and held that except m regard to the items- 
specified byhunmhisaward.therestoftheproperty belonged to the Tilkayat, 
and he found that when the Tilkayat remowm the properties, he believed that they 
were his personal properties 

It was in the bacl^ound of these events that the State of Rajasthan thoi^h* 
it necessary that a scheme should be drafted for the management of the Temple 
and this proposal received the approval of the Tilkayat In order to give efiect 
to this proposal, rt was agreed Drtween the parties that a suit under section 92, 
Civil IVocedure Code,shouldbefUedm the Court of the District Judge at Udaipur- 
The parties then thought thatthcsuitwouldbenon-contentious and would spcroily 
endm ascheme of management bemgdraftcdwnththeojnscntof parties Accord 
mgly. Suit Ao 1 of 1956 was filed m the District Court at Udaipur, and m accordance 
svith tlie agreement which he had readied with theauthonticsthe Tilkayat filed a 
non-conterrtious written statement HowevTr, before the suit could make any 
appreciable progress, Ghanshyamlalji and Baba Rajvi the son of the Tilkayat appk^ 
to be made parties to the suit and it became dear that these added parties desired 
to raise contentions in the suit and that entirely changed the complexion of 
litigation It was then obvious that the litigation would be a long-drawn out afiaU 
and the object of cvolvmg a satislactory scheme for the mam^ement of the afia^ 
of the temple would not be adiievcd untilthehtigation went through a protracted 
course 

It was under these arcumstances that the Govixnor of Rajasthan promulgated 
an Ordinance called the Nathdwara Ordinance, iq^q (II of 19^9) on fith Feb- 
J959 The Tilkayat immediately filed his Wnt Petition No 90 of i959 
challcngmg the validity of the said Ordinance The Ordmano: w-as m due course 
replaced by Act XIII of 1959 and the Tilkayat was allowed to amend his original 

wntp^itionsoSstochallengetheviresoflheAct. Shortly stated, this is the histo- 
rical ^ckground of the present diqjute 

question which calls Ibr our decision is whether the tenets of the 
Vallabha Denomination and its religions practices px«tulate and require that the; 
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worship by the devotees should be performed at the private temple owned and mana- 
ged by the Tilkayat, and so, the existence of public temples is inconsistent rvith the- 
said tenets and practices. In support of this argument, the learned Attorney- 
General has placed strong reliance on the observations made by Dr. Bhandarkat in. 
his -work on Vaisnavism, Saivaism and Minor Religious Systems page 8o. In the 
section dealing with Vallabha and his school, the learned Doctor has incidentally 
observed that the Gurus of this sect ordinarily called Maharajs are descendants of 
the seven sons of Vithalesa. Each Guru has a temple of his orvn, and there are no 
public places of worship. He has also added that the infiuence.exerdsed by Vallabha. 
,and his successors over their adherents is kept up by the fact that the God cannot be 
worshipped independently in a public place of worship, but in the house and temple 
of the Guru or the Maharaj which, therefore has to be regularly visited by the de- 
votees with offerings. These temples arc generally described as Havelis and the argii- • 
ment is that the said description also brings out the fact that the temples are private 
temples o^vned by the Tilkayat of the day. It is true that the observations made by 
Dr. Bhandarkar lend support to the contention raised before us by the Icamei. 
Attorney-General on behalf of the Tilkayat, but if , the discussion contained in Dr... 
Bhandarknr’s work in the section dealing with Vallabha is .considered as a whole, 
it rvould be clear that these observations are incidental and cannot be taken to- 
.indicate the learned Doctor’s conclusions after a careful examination of aU the rele- 
vant considerations bearing on the point. Since, however, these observations are in 
favour of the plea raised by the Tilkayat, it is necessary very briefly to enquire whether 
there is anything in the tenets or the, religious practices of this denomination which . 
justifies the claim made by the learned Attorney-General. 

What tJicn is the nature of the philosophical doctrines of Vallabh ? According - 
to Dr. Radhakrishnan,^ Vallabha accepts the authority not only of the Upanishads, 
the Bhagvad-gita and the Brahma Sutra, but. also the Bhagva.ta Parana. In his 
works, Anubhasya, Siddhanfarahasya and Bhagavata-Tikasubodliini, he offers a 
theistic interpretation of the Vedanta, w;hich differs from those of Sankara and 
Ramanuja. His view is caUed Suddhadvaita, or pure non-dualism, and declares 
that the svholc world is real and is subtly Brahaman. The individual’ souls 'and the 
inanimate world are in essence one with Brahman. Vallabha looks upon God as 
the whole arid the individual as part. The analogy of sparks of fire is employed, 
by him to' great purpose. The Jiva bound by maya cannot attain salvation except 
through the grace of God, which is called Pushti. Bhakti is the chief means of sal- 
vation, though Jnana is also useful. As regards the fruit of Bhakti, there are diverse 
‘opinions, says Dasgupta®. Vallabha has said in his Scvaphala-viiorti tliat as a result 
of it one may attain a great power of experiencing the nature, of God, or may also ■ 
have the experience of continual contact with God, and also.' may have a body 
befitting the service of God. Vallabha. however, is opposed to renunciation after 
the manner of monistic sanyasa, for this can only bring reptmtance, as being 
inefficacious. Thus, it will be seen that though Vallabha in his philosophical theories 
differs from Sankara and Ramanuja, the ultimate, path for salvation \vhich he has 
emphasised is that of Bhakti and by Bhakti the devotee obtains Pushti (divine grace). 
That is why the cult of Vallabha is knotvn as Pushtimarg or the path for obtaining 
divine grace. 

Dr. Bhandarkar points out that according to Vallabha, Mahapushti, or die 
highest grace, is that ivhich removes great obstacles and conduces to the attain-- 
ment of God himself. This Pushtibhakti is of four kinds : (i) Pravalia-Pusti- 
bhakti, (2) Maryada-Pustibhakti, (3) Pusti-Pustibhakti and (4) Su^a-Pustibh^ti. . 
The first is the path of those -who ■while engaged in a worldly life with its me and jmne, 
do acts calculated to bring about the attainment of Glod. The second is of thosc-- 
.who, ivithdrawng dicir minds from worldly enjoyments, devote themselves to God. 
by hearing His praise and listening to' discourses about Him. The diird is of those-: 

-• J. “Indian Philosophy” by Dr. Radha- 2. - “.A History- on Indian Philosophy ”• by- 

.krishnan, pages 73C and 758. - ... Dasgupta, pages 355-356, - 
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•who already enjoyed God’s grace and arc made competent to acquire knowledge 
T^ul for adoration and thus come to know all about the ways of God The fourth 
-IS of those who through mere love devote themselves to the smgmg and praising of 
•God as if It were a haimting passion Thus, it would be seen that the tenets of the 
cult emphasised the importance of Bhakti, and the religious practices accordingly 
•centered round this doctrme of Bhakti 

The practical modes of worship adopted by the members of this cult bring out 
the same effect Lord Kruhna as a child is the mam object of worship His 
wonhip consists of several acts of performance every day in the prescribed order of 
-cerononies. These begin with the ringing of the bell in the mornmg and puttmg 
the Lord to bed at mght After the Lorf is awakened by the ringmg of the bell, 
there is a hlowmg of the conch shell, awakening of the Lord and offering mornmg 
Tcfrchments , wavmg of lamps , bathmg , dressmg , food , leadmg the cows 
out for grazmg , the mid-day meal , ivaving of lamps agam , the evening service , 
the evening meal and gomg to bed These ntuals performed tvith meticulous care 
from day to day constitute the prescribed items of Seva which the devotees 
attend every day in the Vallabh Temple In order to be able to offer Bhakti in a 
proper way the members of this denomination are initiated into this cult by the per- 
formance of t\\o rites , one is Sharana Mantropradesh and the other is Atma Nive- 
dan The first gives the devotee the status of a Vaishnava and the second confers 
upon him the status of an Adhikari entitled to pursue the path of service or devotion 
At the performance of the first rite, the mantra which is repeated in the ears of the 
devotee IS* ShreeKrisnhaSharanamMamah” and on the occasion a ‘ tulsiKanthi ’ 
13 put aroxmd the neck of the devotee At the second mitation, a relgious formula 
IS repeated, the effect of which is that the devotee treats himself and all his properties 
as belonging to Lord Krishna We have already referred to the original image 
which Vallabha installed m the temple built m his time and the seven idols which 
Vithalnathji gave to his sons Tlesc idols are tcchmcally described as * Nutti 
'Swaroops ’ Besides these idols, there are several other idols which are worshipped 
be Vaishnava devotees alter they are sanctified by the Guru It is thus clear that 
beljevmg m the paransount importance and efficacy ol Bhakti, the ibllou’crs of Valla- 
bha attend the worship and services of the Nidi Swaroops of idols from day to day 
m the belief that such devotional conduct tvould ultimately lead to heir salvation 

It is Significant that this denomination docs not recognise the existence of Sa 
dhus or Swamis other than the descendants of Vallabha and it emphasises that it is 
unnecessary to adopt ritualistic practices or to repeat Sanskrit Mantras or incanta 
tions m Worshipping the idols Besides, another significant feature of this cult is 
that i( docs not believe m celibacy and does not regard that giving up tv’orldly plea- 
sures and the ordinary mode of a house-holders’ life arc essential for spiritual pro- 
■gress In fact Vallabha himielf lived a house holder s life and so have all his desen- 
dants This cult does not, therefore, glorify poverty and it teaches its followers 
that a normal house-holders’ life is quite compatible with the practice of Bhakt*, 
_provided of course, the devutee goes through the two c eremonies of initiation and 
lives up to the principles enunciated by Vallabha 

question whichwiehavctodecidc IS whether there is anything in fhep^^* 
doctrines or tenets or religious practices which are the special features of the 
Vallabha school, which prohibits the existence of public temples or vsoisbip tu 
object underlymg the requirement that devotees should assemble 
m the Havclt ofthe Guru and worship the idol obviously was to encourage coU« 
ve aim congregational prayers Presumably it was realised by VaUabaha andm* 
QBcci^nts thatworshipm Hindu public temples is apt to clothe the images vvW- 
shippea With a formal and rigid character and the element of personality is thercDy 
■obliterated , and this -school believes that m order that Bhakti should be genuine 
-and paMionate, in the mmd of the devotee there must be present the ncccss^ 
3ncnt of the penonality of God It is true that Vaishnava temples of the VaUaoha 
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sect are generaUy described as Havelis and thougb they are grand and majestic 
inside, the outside appearance is always, attempted to resemble that of a private 
house. This feature can, however,' be easily explained if we recall , the fact that 
during the time when Vithalnathji with his great missionary zeal spread the doctrine 
of Vallabha, Hindu temples were constantly faced with the danger of attack from 
Aurangzeb. In fact, the traditioiial story about the foundation of the Srinathji 
Temple at Nathdwara itself eloquently brings out the fact that owing to the re- 
ligious persecution practised during Aurangzeb’s time, Srinathji himself had tb 
give up his abode near Mathura and to start on a journey in search of a place for 
residence in more hospitable and congenial’ surroiindings. Faced with this im- 
mediate problem Vithalnathji may have started building the temples in the form 
•of Havelis so that from outside nobody should know that there is a temple within. 

It may also be true historically that when the first temple was built in the life 
time of V^abha it may have been a modest house where the original image was 
installed and during the early years just a few devotees may have been visiting the 
said temple. Appropriately enough, it was then called a 'Haveli;/ 'Later, even 
when the number of devotees increased and the temples built by the Vallabha sect 
began to collect thousands of visitors, traditional adherence to time-honoured words 
described all subsequent temples also as Havelis however big and majestic they werel 
Therefore, we are satisfied that neither the tenets nor the religious practices of the 
Vallabha school necessarily postulate that the followers of the school must worship 
in a private temple. Some temples of this cult may have been private in the past 
and some of them may be private even today. Whether or not a particular temple 
is a public temple must necessarily be considered in the light of the relevant facts 
relating to it. ' There can be no general rule that a public temple is prohibited in 
Vallabha School. Therefore, the first argument urged by the learned Attorney- 
General in challenging the lading of the High Court that the Srinathji temple 
at Nathdwara is a public temple, cannot be accepted. 

The question as to whether a Hindu temple is private or public has often been 
•Considered by judicial decisions. A temple belonging to a family which is a private 
temple is not unknown to Hindu law. In the case of a private temple if is also not 
unlikely that the religious reputation of the founder may be of such a high order 
that the private temple founded by him may attract devotees in large numbers and 
the mere fact that a large number of devotees are allowed to worship in the temple 
would not necessarily make the private ternple a public temple. On the other hand, 
•a public temple can be built by subscriptions raised by the public and a deity 
installed to enable all the members of the public to offer worship. In such a case, 
the temple would clearly be a public temple. Where evidence in regard to the 
foundation of the temple is not clearly available, sometimes, judicial decisions rely 
■on certain other facts which are treated as relevant. Is the temple built in such an 
imposing manner that it may prima facie appear to be a public temple ? The appear- 
ance of the temple of course cannot be a decisive factor ; at best it may be a rele- 
vant factor. Are the members of the public entitled to any entry in the temple ? 
-Are they entitled to take part in offering service and taking Darshan in the temple ? 
-Are the members of the public entitled to take part in the festivals and_ ceremonies 
.arranged in the temple ? Are their offerings accepted as a matter of right The 
-participation of the member of the public in the Darshan in the temple and in the 
•daily acts of worship or in the celebrations of festival occasions may be a very impor- 
tant factor to consider in determining, the character of the.temple. , , In the present 
proceedings, no such evidence has been led and it. is, therefore, not shotm that ad-; 
mission to the temple is controlled or regulated or that there are other factors present 
which indicate'clcarly that the temple is a private temple. Therefore, the case for 
the Tilkayat cannot rest on any such considerations which, if proved, may have 
•fielped to establish cither that the temple is private or is public. , 

There arc, hdtv’evcr, certain ancient documents which shotv that the temple 
•cannot be a private temple. We have already referred to the Finnans issued by 
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Al>.bar and Shah Jahan These Tinnans are strictly not material for the purpose 
of the present dispute because they have no relation to the temple at Nathdwara. 
Herv. e\ er, as a matter of history, it may be worthwhile to reaall that the Firman. 
jssued by Akbar on 31st May, 1593 AJD shows that Vithahat had represented to 
the Darbar that he had purchas^ on paymg its price land from the owners thcreor 
in the Moss’zah of Jatipura, situated m the Parganah, adjoining Gordhan and had 
caused to be built thereon buddings, gardens, coiv^edj and Karihanas (work- 
shops) for the temple of ^rdhan Nath, and that he was residing there Havmg- 
received this representation, Akbar issued an order that the above mentioned 
Mowzah had bera given over lax free into the possession of the above-mentioned 
Gosvs arm fitim descendant to descendant. It would thus be seen that though the 
grant by which the load m question was exempted from pajmenf of taxes ts m the 
name of the Goswami, there can be no doubt that it was so named on the representa- 
tion made by the Goswami that he had purchased the land and built structures on it 
for the temple of Gordhan Nath. Thus, m substance, the grant was made to the 
Goswami who was managmg the temple of Gordhan Nath The grant of Shah. 
Jahan made m 1633 A J) 13 to the same effect These grants are m reference to- 
the temple built by Vithalraj m Jatipura Wc have already seen that the idol 
of Shnnathji was removed from the said temple and brought to Nathdwara m 
about 1671 

Theearhestdoounentin regard toSiarhisofthcyear 1672 AD This document 
has been issued by the Kana of Udaipur and it says that • 

‘ Be It knm*B that Slimwiiji residing at Sibod Lei OBCulOraltd Jaad as may dstre be eultiratrf 
tiU such tunc. \Vheu Shrmatfeji goo back to Bnj the land of those to whom it belong* will be returned 
to them. If any one olwtmcB a any way he wdJ be rebuked.” 

The next document is of 1680 AD It has been issued by Rana of Udaipur and 
n m similar terms It says that 

" Nnieo Shnnaibii goes back to Snj Jeom Sioghad Bnhmias wiU get ihe land which e of the 
Brahntns They will get the land as is entered in ptenous records So long as Sbmathji smyi 
here no Brahmin shall cultivate towards the West oTSbahJagtvans wall upto and acrou theloot 
of the hillock. If any one coltivales a fine of Ra. 225 shall be reahsed coUenrvely ” 

Fortimatdy, for Nathdwara, the temple which was then built ibr Shnaatbjf 
for a temporary abode has turned out to be Shnnathji’s permanent place of resi- 
dence These two documents clearlj show that after Shnnathji was installed in 
what 18 now known as Nathdw ara, the land occupied for the purpose of thd fcmpl* 
was given over for that purpose and the acutal occupants and cultivators were told 
that they would get the land back when Shnnathji goes back to Bry 

W’c have already cited the extract from Col Toodd’s * Annals of Rajasthan*^ 
in whi^ he has graphically desenbod the traditional belief m regard to the choice 
ofSiarh for the abode of Shnnathji Tliat extract shovi's that as soon as the chariot 
wheel of Shnnathji stopped and would not mo\x, the Chief Jiastcncd to make a per- 
petual gift of the village and its lands which was speedily confirmed by the patent 
of the Rana Nathji was removed from his car and on due course of tune a tempi* 
''^*f**t*d for his reception That is how tJie hamlet of Siarb became the town 
of Isathdwara This assurance given by the Chief was confirmed by the two grants 
to whwJi VIC have just referred Thus, there can be no doubt that the onginal grant* 
were for the purpose of the temple 

A deed of dcdirationjcxecufed by hfaharana Shn Bhim Smghji iit favour of 

GusainjiinSambati865 also shows the lands therein desenbed had been desh- 

rated to Shnji and Shn Gusainji and that all the income relating to those lands would 

be dedicated td the Bhandar of Shnjj 

A letter v\Tittcn by the Maharaaa on 17th January, 1825 speaks to the same 
effect Our ancestors, ” says the letter 

“ tbe Tbakiini Maharaj and the Ctaaiou ilaharei at the vfllaBe of Shiahad wbicb « 
Udaipur and presented that village to the Thakuifi. Afier this, our ancestor* became foUowet* e« 
that i^gi^ and agreed to obey order*. Tbey all granted lands and vilbec* for the erpensm ^ 
toe God. Bes i des these -certaia lands were granted for tbegrazmgor toe cows belonging totJw 
Thafcuyi.” 
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This letter contains bertalii orders to the officers of the State to respect the rights 
•of the temple and Gbsainji. ' '■ 

^Consistently -with this record, we find a declaration made by Tilkayat Gord- 
hanji in 1932 in which he stated that ; 

“ the money of Shri Thakuiji as is the pracflce now that it is not spent in our private expenditure 
ysame will be followed”, ' ' ^ 

though along with this declaration he added that the proprietary right was his oh'n 
irom the time of the ancestors. In conformity with the same, the entry will continue 
-as usual in the accounts of credit and debit as is the continuing mutation. Even 
though the Tilkayat set up the claim that the temple was private, it is consistently 
.adhered to that the income derived from the properties of the temple is not intend- 
-ed to be and has never been used for the personal requirements of the Tilkayat. 

It is true that there are other grants which'have been produced on the record 
by the Tilkayat for the purpose of showing that some gifts of immovable property 
were made in favour of the Tilkayat. Such grants may either show that the gifts 
were made to the Tilkayat because he was in the management of the temple, or they 
may have been made.to the Tilkayat in his personal character. Grants falling in the 
former category would constitute the property of the temple, whilst those falling in 
the latter category would constitute the private property of the Tilkayat. These 
'grants, however, would not affect the nature of the initial grants made to the temple 
.soon after Shrinathji came to Nathdwara. Therefore in our opinion, having regard 
' to the documentary evidence adduced in the present proceedings, it would be un- 
reasonable to contend that the temple was built by the Tilkayat of the day as his 
private temple and that it still continues to have the cliaracter of a private temple. 
From-outsidc it no doubt has the appearance of a Haveli, but it is common ground 
that the majestic structure inside is consistent with the dignity of the idol and \vith 
.the character of the temple as a public temple. 

We have referred to these aspects of the matter because they were elaborately 
agrued before us by the learned Attorney-General. But as we \vill presently 
point out, .the Firman issued by. the Udaipur Darbar in 1934 really concludes the 

■ controversy between the parties on these points and it shows that the Shrinathji 
Temple at Nathdwara is undoubtedly a public temple. It is, therefore, now ncces- 
;sary to consider this Firman. This Firman consists of four clauses.' The first clause 
■declares that according to the law of Udaipur, the shrine oEShrinathji has always 
. been and is a religous institution for the followers of the Vaishnava Sampradaya 
..and that all- the property immovable and movable dedicated, offered or presented 

to or othenvise coming.to the Deity Shrinathji has always beeii and is the property 
of the shrine and that the Tilkayat Mah'araj for thetime being is merely a Custodian, 
.Manager and Trustee of the said property for the shrine of Shri Nathji and that the 
Udaipur Darbar has absolute right to supervise that the property dedicated to the 
ishrine is used for legitim'ate piupose of the shrine. • The second dause deals with the 
•question of succession and it provides that the la^v of Udaipur has al\vays been and 
- .is that the succession to .'the Gaddi of Tilkayat Maliaraj is regulated by the law of 
primogeniture, and it adds that the Udaipur Darbar has the absolute right to depose 

• any Tilkayat Maharaj for the time being if in, 'its absolute discretion such Maharaj 
is considered unfit and also 'for the same reason and in the same way to disqualify 

• any person tvho ^vould othenwie have succeeded to the Gaddi according to the 

■ law’ of primogeniture. The third.Iclause provides that in' case the Tilkayat Maha’raj 
is’ a minor, the Darbar always had and has absolute authority to take any measures 

■ for the managementof the shrine and its properties during suchminority. The'iast 
■ clause adds thatin'aecordancewitli the said law of Udaipur, -the Rana had declared 

,-rShrf Damodarlalji unfit to oocupy.-the Gaddi-and had, approved of the succession 
-of Gosw’ami Govindalalji to the-(^ddi of Tilkayat Maharaj, -and it- ends tvith the 
statement that the order issuedinUiat behalf on loth .October, 1933, tvas issued under 
Jiis authority and is lawful and iii accordance with the law. of Udaipur. 
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In appreciating the effect of this Finnan, it is first necessary to decide ivhethcr 
the Firman is a law or not It is matter of common fcnoiv'ledge that at the relent 
time the Maharana of Udaipur was an absolute monarch in whom vested all the 
legislative, judicial and executive pov-ers of the State In the case of an absolute 
Ruler like the Maharana of Udaipur, it is difficult to make any distmction between 
an executive order usued by him or a It^isUtive command issued by him Any 
order issued by such a Ruler has the force of law and did govern the rights of the 
narties affected thereby This position is covered bv decisions of this Court and it 
has not been disputed ^fore us, vide Medhaoraa Phalke v The State of Madhja Bharat^ ^ 
Ammer un Ahm Begum & Ors v Mahboob Begum & Ors ® and Director of Endow- 
ments, Government of Hyderabad & Others v Akrofrt Alt^ 


It IS true that m dealing with the effect of this Finnan, the learned Attorney- 
General sought to raise before us a novel pomt that under Hindu law even an absolute 
monarch was not competent to make law affcctmg religious endowments and their 
administration He suggested that he was m a position to rely upon the opmions 
of scholara whidi tended to show that a Hindu monarch was competent only to- 
admmister the law as prescribed by Smntis and the oath which he w’as expected 
to take at the tune of his coronation enjoined him to obey the Smntis and to see that 
their injunctions were obeyed by his subjects We did not allow the learned Attorney- 
General to develop this pomt because wc hold that this novel pomt cannot be 
accepted m view of the well recognised prmciples of jurisprudence An absolute 
monarch was the fountam head of all legislative executive andjudicial powers and. 
it is of the very essence of sov creignty which vested m b im t hat he could supervise and- 
control the administration of public chanty In our opmion, there is no doubt what- 
ever that this universal prmciple in regard to the scope of the powers inherently 
vesting in sovereignty applies as much to Hmdu monarchs as to any other absolute 
monarch Therefore, it must be held that the Firman issued by the Maharana- 
of Udaipur in 1934 is a law by which the affairs of the Nathdwara Temple and 
succession to the office of the Tilkayat were governed after its issue 


Then the learned Attorney General contended thatin judgmg about the effect 
of this Futnau we sholuld not ignore the background of events which necessitated 
Its issue Bamodarlalj i had been deposed by the Maharana and it was more m anger 
that the Firmanwas issued to meet the challenge of the said incident Damodar- 
lalji had filed certain suits in the Bombay High Court and it appeared as if a doubt 
woiild arise in the minds of the follovers and devotees of the temple as to whether 
the deposition ofDainodarlalji was -valid or not It vv-as with a view to meet thir 
specific particular situation that the Firman was issued and so it need not be treated 
as a law bmdmg for all tunes In our opmion, ibis argument is clearly misconceived 
Whatever may be the genesis of the Finnan and whatever may be the nature of the 
mischief which it was intended to redress, the words used in the Firman are clear 
and as provisions contamed in a statute they must be given full effect There can 

be littledoubtthatafteEthiaF<jman.'»ns,*£S»ael,tA.’*TOiW.'jf5r,^'«j>cij 

^nfend that the Sruiathji temple was a private temple belonging to the Tdkayat 
Maharaj of the day This law declares tl^t it has always been and would alvvaj"* 
be a public temple The validity of this Jaw was not then and is not now open 
to any challenge when it seeks to declare that the temple m question has alwa)-? 
been a pubhc temple Wc have already seen that the original grants amply bear 
out the recital in clause l of the Firman about the character of this temple Th® 
Firman then dearly provides that the Tilkayat Maharaj is merely a Custodian 
Manager and Trustee of the said property and that finally deterimnes the nature of 
the offi^ held by the Tilkayat Mah araj He can claim no better and no highct 
nghts after the Firman was issued TTic said clause also dedares that the Uarbar 
has absolute right to see to it that the property is used for legitimate purpose of the 
shnne This agam is an assertion whidi is validly made to assert the sovereign^ 
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rights to supervise the, administration of public charity. Clause 2 a 
absolute right of the Darbar to despose the Tilkayat and to dl^afifl T 
claunmg the succession to the Gaddi. It shows that successiS ai^one from 
contini^g in the office of the Tilkayat are whoUy dependenTU 
of the Darbar. The Right of the Darbar to depose the Tilkavat anri discretion 
successor or not is described by this clause as ^solute. fehM anYt^T'^^ 
clauses are consistent with the ffist two clauses. Reading this 
there can be no doubt that under the law of Udaipur S 
public temple and the Tilkayat was held to be no mom t£n ^ 

gCT and Trustee of the property belonging to the said templl It “oi^tAe 
of this law that the vires of the Act must inevitably be determined ^ 

• learned Attorney-General has invited our attention to A ' 

m which the temples of this cult ^vere held to be private temples We ^^aa 
briefly refer to these decisions before we proceed to deal with the mS 
in the present appeals. In Gossamee Sree Greedhareejee v 

^e Prl^^ Council held that when the worship of a Thakoor SeSoLJT'”^ ’ 
Hmdu Law, the shebaitship is held to bevested in theheirs offfie 
of evidence that he has disposed of it otherwise, or that there has bep^n vn ^ ^ ^ 

course of dealing, oreirc^tances to show a different mode of levoSn™^ 
dareejee who as the plaintiff appeared before the Priw ^ 

had been deposed by the Rana of Udaipur in 1876 He^laimed Hi 
shebaitship of a certain consecrated idol and as incideL thereto 
had been offered to the idol. Tins claim wL LTeT Si Se auSn^thlS?^ 
rule ofprimog^iture he had preferential right and not his opponeS rLSw?^ 

rT^^Au^' Calcutta by a majority jud^ent had helStb'^t 

Grccdhareejre’s title as a founder had been established aL thSffi?bar ef S 

pleaded by the respondent applied to the temple and the land on whfrb ^ T 
but no. ,0 .ho Imago and tt^movablo propoSy cJnnoS wi,K g 
Grecdhar^jec got a decree for so much of his claim as was not tered fa v tL T 
of time. This conclusion was confirmed by the Privy Council It would 

thatsincethedispute was between two riv/claimanfr neither of tvhomSSffiteJS 

m p eading that the temple was a public temple, that aspect of the Zu^diX 
fall to be considered in the said litigation, and so, this decision can be ?^arded as 
an authority only for the proposition which it laid down in regard L - 

of .he Shcbatehip. The IcaLd A..omey-< 3 e„e,al nrd"uSS,S t r 
to the fact that in the course of his judgment. Lords Hobhousp faac 
all the male member of the VaUabha’s Family are in their lifetime^teSed'bvthefr 
community as partaking of the Divine essence, and as cntitleTtfvStfon and 
xvorship. This observation, however, can be of little help to the T^^t hi tfap 
present proceedings where tve have to deal tvith the matter on the.basSf the Ffr 

incidentSly add ffiTt tie^ 

TilUyat s claiim to property rights in the present proceedings based on the allegation 

that the members of the denomination regard all successors of Vallabha with the 

t w il'Zl himself, sounds incongruous with the- 

essential tenets of Vallabha s philosophy. 

In Mo/iaa Za!ji & another v.-Gordhan Lalji Maharaj & others^ the 'dispute which 
tv-as taken before the Privy Council tvas in regard to the right claimed by the sons 
of a daughto to the shebaitship of the temple of Vallabha sect : and in support of ' 
me sam right the sons of the daughter relied upon the earlier decision of the, Privy 
Council in. the case of Gmammee Sree Greedhareejee\ In rejecting the plea made bv ' 
the said sons, the Privy Council observed that the principle. laid dotvn in the earlier 
case cannot ^ applied so as to vest the shebaitship in persons who, according to the- 
usag^ of the ^vo^ship, cannot perform the rites of the office. In that case it was 
found tlmt the sons of the daughter \viio were Bhats and %vho did not belong to the- 
Gosam Kul were incompetent to perform the “diurnal rites for the deity ivorsliippecL 
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by tkcsect ” and so, the decision of the H^h Court which had rejected thier claim 
~ivas confirmed. In this case again neither party was mterested in pleading the public 
charcater of the temple and so, that point did not arise for decision. ‘ 

***^The same comment falls to be made about the decision of the Allahabad H^h 
Court in Gopal Laljt v Girhdhar Latji & olhers\ It is true that in that case the plain- 
tiff challenged a gift dwl executed by oncGoswamt of the Vallabha sect m favour of 
another Goswami and in doing so he alleged that the donor Gosivamt was a Trustee 
and not theoivner of the property. But in the «>ursc of the evidence, it was virtually 
conceded by him that the property belonged to the donor Goswami, and so, the case 
was dcoded on that basis. In its judgment, the High Court observed that there 
ean be no doubt that if we must regard the property as “trust property” in the strict 
sense, dedicated for a charitable or religious purpose in the hands of duly constituted 
trustees of the charitable or religious object, one or more of such trustees would have 
no power to alienate the trust property or ddegatc their powers and duties contrary to 
the trust. But the High Court found that the evidence adduced conclusively esta- 
blished that the property m question was private property and so, the challenge 
to the validity of the gift was repdlcd This decision also cannot be of any assis- 
tance m deciding the question as to whether the temple with which the present pro- 
ceedmgs are concerned is a private or a public temple Besides, as wc have 
-already indicated, this question is really concluded by the Finnan of 1934 
the temple must be held to be a public temple and m consequence the challenge to 
the validity of the Act on the basis that the Act has interfered with the Tilkayats 
right of ownership over his private property cannot succeed. v 

Let us now examine the material provblons of the Act before dealing with the 
contentions of the Tilkayat that the said provisions contravene his fundamental 
rights under Article 19 (i) ( J ) and ArueJes 14 and 3ij(2) even on the basis that the 
temple is a public temple. The Act was passed to provide for the betta: adiniius* 
tration and governance of the temple of Shri Shrinathji at Nathdwara. It con- 
sists of 38 sections. Section a.ls a definition section j under section 2 (i) ‘‘Board’, 
means the Nathdwara Temple Board established and. constituted under the Act, 
and section 2 (11) defines “ Endowment ” as meaning all property, movable or im- 
movable belonging to or given or endowed in any name for the maintenance or sup- 
port of the temple or for the performance of any service or charity connected there- 
with or for the benefit, convenience or comfort of the pilgrims visiting the temple, 
and includes — 

(a) the idols installed in the temple. 

, (6) the premises of the temple. j ^ • 

(c) all j^in, muafb and other properties, movable or immovable, wherever 
. ' ^‘tuate and all Income derived from any source whatsoever and standing 

in any name, dedicated to the temple or placed for any religious, pious 
or cAanraffJe purposes under the Board or purchased from out of the 
temple funds and all oflermgs and bhents made for and received 00 
behalf of the temple. 

but shall not include any property belonging to the Goswami personally 
although the same or income thereof might hitherto have been utilised in 
, part or in whole in the service of the temple. 


&ctim 2 (vii) define " temple i’'aj meaning the temple of'Shti Steinathlf at Nath; 

vwa m IWaipur District and includes the temple of Shri Navnitpriyaji and Shri 
Mad^ Mohanlalji together with all additions thereto or all alterations thereof which 
may be made from time to time after the commencement of the Act 

. Seefiom 3 and 4 are important provisions of the Aci ' .Section 3 provides that 
the ovvnetship of the temple and all its endowments including all offerings which have 
or may hcr^fter be made shall vest in the deity of Shri Shrmathji and the 
%gli 2 g!H'^^gl^tider,the Act shall be entidedjo their possession. Jn other 
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wordSj all property of the temple vests in the temple and the right to claim possession 
of it vests in the Board. As a corollary to the provisions of sections 3, section 4 (i) 
provides that the administration of the temple and a.11 its endowments shall vest 
in the Board constituted in the manner hereinafter provided. Sub-section (2) lays 
down that the Board shall be a body corporate by the name of the Nathdwara Temple 
Board and shall have perpetual succession and a common seal with power to. acquire 
and hold property, both movable and immovable, and may sue or be sued in the 
said name. The composition of the Board has been prescribed by section 5 : it shall 
consist of a President, the Collector of Udaipur District and nine other members. 
The proviso to the section is important ; it says that the Gosw'ami shall be one. - of 
such members if he is not othenvise disqualified to be member and is willing to serve 
as such. Section 5 (2) prescribes the disqualifications specified in clause (a) to (^)r- 
unsoundness of mind adjudicated upon by competent Court, conviction involving 
moral turpitude ; adjudication as an insolvent or the .status of an undischarged in-* 
solvent ; minority, the defect of being deaf-mute or leprosy ; holding an office or. 
being a. servant of the temple or being in receipt of any emoluments or perquisites 
from the temple ; being interested in a subsisting contract, entered into rvith the 
temple ; and lastly, not professing the Hindu religion or not belonging to the Piishti- 
■ Margiya Vallabhi Sampradaya. There can be no doubt that or ” in clause (g) 
must mean “and,” for the context clearly indicates that way. There is a proviso to 
section 5 (2) which lays down that the disqualification as to the holding, of an office 
or an employment imdcr the temple shall not apply to the Goswami and the dis- 
qualification about the religion tvill not apply to the Collector ;.that is to 5ay,,a" 
Collector will be a member of the Board even though he may not be a Hindu and a’ 
follower of the Denomination. Section 5 (3) provides that the President of the Board, 
shall be appointed by the State Government and shall for all purposes be deemed to, 
be a member. Under section 5 (4) the Collector shall be an ex-officio member of 
the Board. Section 5 (5) provides that all the other members specified in sub-clause 
(i) shall be appointed by the State Government so as to secure representation of the, 
Pushti-Margiya Vaishnavas from all over India. This clearly contemplates that 
the other members of the Board should not only be Hindus, but should also belong’, 
to the Denomination, for It is in that manner alone that their representation can be 
adequately secured. Section 6 gives liberty to the President or any member to re- 
sign his office by giving a notice in Avriting to the State Government. Under section . 
7 (i), the State Government is given the pow'cr to remove from office the President 
or any member, other than the ex-officio member, including the Goswami on any 
of the three 'grounds specified in • clauses (a), {b) and (c); ground (a) rcfe"s to the 
disqualification specified by 'section 5 (2), ground {b) refers to the absence of 
the member for more than four consecutive meetings of the Board rvithout obtain- 
ing leave for absence ; and ground (c) refers to the case where a member is guilty: 
of corruption or ; ■ misconduct in the administration of the endorvment. Seefion 
7 .(2) provides a safeguard to the person against whom action is intended to be taken 
imdcr sub-clause (i) and it lays doivn that no person shall be removed unless he has ■. 
been given a reasonable opportunity of showdng cause against his removal. It w'ould 
be noticed that. by operation of section 7 (i), the Goswamiis liable to be removed, 
but that removal would, in' a sense, be ineffective because the proviso to section 
5 requires that the Goswami has to be a member of the Board so that even though 
he is.rcmoved for causes (6) and (c), hcwould aiitoniatically be deemed to be a mem- t 
her under proviso to section 5. It ivould bem different matter if the Goswami is . 
removed by reason of the fact that he is disqualified on any of the grounds described •. 

! in section 5 (2) . ' Such a disqualification may presumably necessitate the alppoint- 
ment of a successor Goswami in lieu of the disqualified one and then it would be the 
. successor. Gbsivaml who wdll be a member of the.Board under the proviso to section 
5 (t)* This position is made clear if wc look at section 1 1 which provides that any ■ 

' person ceasing to be a member shall, unless disqualified under section 5 (2), be eli- 
’’ gible for re -appointment, whereas other members who are removed under section i 
^ 7 (i) for causes specified in clauses (6) and (r)m?ly be eligible for re-appointmcnt; the , 

Goswami -.would be entitled to such re-appointment .' Section B prescribes the toffi ' 
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of office at 3 >'ears Section 9 provides for the filling up of casual \acancies Sec- 
tion 10 cmpoivers the State Government to dissolve the Board and reconstitute it 
if It 15 satisfied that the existing Board is not competent to perform or persistently 
T paVrfi default in performing the duties imposed on it under this Act, or exceeds or 
abuses Its powers , and this power can be exercised after due enquiry This section 
further provides that if a Board is dissolved, immediate action should be taken to 
rccoistitute a fresh Board m accordance with the provisions of this Act Section 
10 (2) provides a safeguard to the Board against which action is proposed to be 
under sub-section (1) inasmuch as it requires that before the notification of 
the Board’s dissolution is issued, Government will communicate to the Board the 
grounds on which it proposes so to do, fix a reasonable time for the Board to show 
cause and consider its explanation or objections, if any Section to (3) empowers 
the State Government, as a provisional and interim measure, to appoint a person to 
perform the functions of the Board until a fresh Board is reconstituted, and under 
section 10 (4) the State Gov ernment is given the power to fix the remuneration of the 
person so appointed Section i a nukes every member of the Board liable for 
loss, waste or misapplication of any money or property belonging to the temple, 
provided such loss, waste or misapplication is a direct consequence of his wilful act 
or omission, and it allows a suit to be instituted to obtain such compensation Under 

section 13 members of the Board as well as the President are entitled to draw 
travellmg and halting allowances as may be prescribed Section 14 deals with 
the office and meetings of the Board and section 15 provides that any defect or 
vacancy m the constitution of the Board will not invalidate the acts of the Board 
Section 16 IS important It lays dov^m that subject lo the provisions of this Act 
and ohhe Rule made thereunder, the Board shall man^e the properties andaffain 
of the temple and arrange for the conduct of the daily worship and ceremonies and 
of festivals in the temple according to the customs and usages of the Pushti Margiya 
V^abhi Sampradaya Section 17 {*) provides that the jevvcllcrics of other valu 
able movable property of a non perishable character the administration of which 
vets m the Board shall not be transferTed without the previous sanction of the Board, 
and if the value of the property to be transferred exceeds ten thousand rupees the 
previous approval of the State Government has to be obtained ^tion 17 (2} 
requires the prev lous sanction of the State Government for leasing the temple pro 
perty for more than five years, or mortgaging, selling or otherwise alienating it 
Section 18 imposes a ban on the borrowing power of the Board Section 19 (1) 
provides for the appointment of the Chief Executive Officer of the temple, and the 
remaining four sub^ctions of section 19 deal with his tenns and conditions of iff 
vice Section 20 speaks of the powers arid duties of the ChiefExccutive Officer which 
relate to the administration of the temple properties Section 21 provides that 
the Board may appoint, suspend, remove, dismiss or reduce m rank or in any way^ 
punish all officcis and servants of the ^ard other than Chief Executive Officer, 
m accordance w ith rules made by the State Govemmirca Sieetwnv aa v^ Ncry impart 
ant It provides that save as otherwise expressly provided in or under this Act, 
nothing herein contained shall affiecl any established usage of the temple or the rights, 
honours emolumentsand perquisitcstowhichany penon may, by custom or other 
wise, be entitled m the temple Section 23 deab with the budget, section 24 with ac 
counts and section 25 wxth the Administration Report Section 26 confers on the State 
Government -power to call for such infomiation and accounts as may, mats opinion, 
be reasonably necessary to satisfy it that the temple is being properly maintained, 
and Its admmistration carried on according to the provisions of this Act Under 
this section, the Board is under an obligation to furmsh forthwith such information 
and accounts as may be called for by the State Government Under section 27, 
the State Government may depute any person to inspect any movable or immovable 
property, n^ds, correspondence, plans, amounts and other documents relating 
to the temple and its endowments, and the Board and its officers and servants shall 
be bound to afford all facilities lo such persons for such inspection Section 28 (l) 
specifies the purpo'cs for which the funds of the temple may be utilised and section 
28 (a) provides that without prejudice to the purposes rcfenTd to m sub-section (0 
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the Board may, with the previous sanction of the State Government, order that the 
surplus funds of the temple be utilised for the purposes mentioned in clauses {a) 
to (e). Section 28 (3) requires that the order of the Board under sub-section (2) 
shall be published in the prescribed manner. Section 20 deals with the duties of 
trustee of specific endowments ; section 30 (i) confers the power on the State 
Government to make Rules for carrying out all or any of the purposes of the Act ; 
section 30 (2) provides that in particular and tvithout prejudice to the generality- 
of the foregoing power, the State Government shall have power to make Rules tvith 
reference to matters covered by clauses (a) to (/). Under sub-section (3) it is pro- 
vided that the Rules made under this Act shall be placed before the House of the 
State Legislature at the session thereof next following. Section 31 provides that the 
State Government or any person interested may institute a suit in the Court of Dis- 
trict Judge to obtain a decree for the reliefs mentioned in clauses (a) to (e). These 
reliefs correspond to the reliefs which may be obtained in a suit under section 92, 
Civil Procedure Code. In consequence, section 31 (2) provides that sections 92 
and 93 and Order 1 , rule 8 of the First Schedule to the Code of Civil Procedure shall 
have no application to any suit claiming any relief in respect of the administration or 
management of the temple and no suit in respect thereof shall be instituted except- 
as provided by this Act. In other words, a suit which tvould normally have been 
filed under sections 92 and 93 and Order 1 rule 8 oftheCodehasnowtobe filed under 
section 3 1 . Section 32 deals with the resistance of obstruction in obtaining possession 
and it provides that the order which may be passed by the Magistrate in such matters 
shall subject, to the result of any suit which may be filed to establish the right to ■ 
the possession of the property, be final. Section 33 deals with the costs of the suit, 
etc. Section 34 provides that this Act shall have effect notudthstanding anything 
to the contrary contained in any law for the time being in force or in any scheme 
of management framed before the commencement of this Act or in any decree, order, 
practice, custom or usage. Section 35 contains a transitional provision and it em- 
powers the State Government to appoint one or more persons to discharge all or any 
of the duties of the Board after the Act comes into force and before the first Board is 
constituted. Under section 36 it is provided that if any difficulty arises in giving 
effect to any of .the provisions of this Act, the State Government may, by order, give 
such directions and make such provisions as may appear to it to be necessary for the 
purpose of removing the difficulty. Section 37 prescribes a bar to suit or proceed- 
ing against the State Government for anything done or purported to be done by it 
under the provisions of this Act. The last section deals with repeal and savings. 
The Rajasthan Ordinance No. 2 of 1959 which had preceded this Act has been re- 
pealed by this section. That, in brief, is the scheme of the Act. 

. Later, we wll have occ^ion to deal with the specific sections which have been 
challenged before us, but at this stage, it is necessary to consider the broad scheme of 
the Act in order to be able to appreciate the points raised by the Tilkayat and the 
Denomination in challenging its validity. For the pmpose of ascertaining the true 
scope and effect of the scheme envisaged by the Act it is necessary to concentrate 
on sections 3, 4, 16, 22, and 34. Thescchcme of the Act, as its Preamble indicates, is 
to provide for the better administration and governance of the temple of Shri Shri- 
nathji at Nathdwara. It proceeds on the basis that the temple of Shrinathji is a 
public temple and having regard to the background of the administration of its affairs 
in the past, the Legislature thought that it was necessary to make a more satisfactory 
provision which will lead to its better administration and governance. In doing : 
so, the Legislature has takeft precaution to safeguard the performance of religious rites 
and the observance of religious practices in accordance with traditional usage and 
custom. When the validity ol any legislative enactment is impugned on the ground 
that its material provisions contravene one or the other of the fundamental rights 
guaranteed by the Constitution, it is necessary to bear, in mind the primary rule of 
construction. If the impugned provisions of the statute are reasonably capable of a 
construction which does not involve the infringement of any fundamental rights, 
that construction must be preferred though it may reasonably be possible to adopt 
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another construction ivhicli leads to the infringement of the said fundamental rights 
If the impugned provisions arc reasonably not capable of the construction which 
Mould save its validity, that of course is another matter , but if two constructions 
arc reasonably possible, tlien it is necessary that the Courts should adopt that con 
struction which upholds the validity of the Act rather than the one tvhicli affects its 
validity Bearing this rule of construction in mind, \ve must examine the five sec 
tions to which we have just referred Section 3 no doubt provides for the testing 
of the temple property and all its endoivments including offerings in the deity of 
Shrinathji, and that clearly is unexceptionable If the temple is a public temple, 
under Hindu Law the idol of Shrinathji is ajurtdical person and so, the ottne ship 
of the temple and all its endowments including offerings made before the idol consti 
tute the property of the idol Having thus stated what is the true IcgaL position 
about the otinership of the temple and the endotvmcnts, scctioij 3 proceeds to add 
that the Board constituted under this Act shall be cntitl^ to the possession of the 
said property If the Legislature intended to provide for the better administration 
of the temple propertici 11 tsas absolutely essential to constitute a proper Board to 
look after the said administration, and so, all that section 3 docs is to enable the 
Board to take care of the temple properties and in that sense, it provides that the ( 
Board shall be entitled to claim possession of the said properties In the context, 
this provision does not mean that the Board would be entitled to dispossess persons 
•who are in possession of the said properties , it only means that the Board will be 
entitled to protect its possession by taking such steps as m law may be open to it and 
necessary m that behalf Section 4 is a mere corollary to section 3 became it provides 
that the administration of the temple and all its endowments shall vest m the Board 
Thus the result of rcadingsections 3 and 4 Isthat thestatutc declares that the pro 
perues of the temple vest in the deity of Shrinathji and provides for the admmistra* 
tion of the said properties by appointing a l^ard and entrusting to the BoTrd the 
said administration , 


The true 'cope and effect of these provisions can be properly appreciated only 
when they are co related to sections 16 and 22 Section 16 prescribes the dutiesof 
the Board it requires that subject to the provisions of the Act and the Rules framed 
under it, the Board has to manage the properties and affain of the temple and arrange 
for the conductor the daily worship and ceremonies and of festivals in the tcnmlc 
according to the customs and 'usages of the Pusthi Margiya Vallabhi Sampradaya 
It would be noticed that two different categories of duties are imposed iiiion the 
^ard The first duty is to manage the properties and secular affairs of the temple 
ihis natur^y is a \cry important part of the assignment of the Board Ha\in^ 
thus provided for the discharge of its important function in the matter of admuiis 
^11^ the properties of the temple, the section adds that it will be the duty of the. 

V forthe religious worships, ceremonies and festivals m the temple, 

but t^ has to tx done according to the customs and usages of the Dcnommation 
It IS thm clc^ that the duties of the Board m so far as they relate to the worship 
and other religious ceremonies and fetivals, it is the ttadilionsal customs and usage 
which IS of pwamount importance In other word*, the Legislature had taken pre- 
uution to safeguard the due observance of the religious ceremonies, wonhip and 
l«tival3 according to the custom and usage of the Denomination Section 22 makes 
this position stiU clearer , it provides tiat save as otherwise expressly provided irt 
or under the Act, nothing herein contained shall affect any established usige of the 
emp e or the rights, honours, ciroluments and perquisites to which any penon ma), 
by<^raorothOTvise,beentitlcdmUieteniple Thesavmg provisions of section 22 
^Press provision to the contrary in the Act, all mat 
3 *«««» M wiU be governed by the traditional usage 

consider thc-Vciy wide terms in which the saving clause 
h« been drafted, it wiU be clear that the I^islature was anxious 
to provide for the bettw administration of the temple properti« and hot to infringe 
u ceremonies^ tvoRhip and festivals iri the temple and the 

rights, honoius, emoluments and tbe perquisites attached thereto Section 34 'Vl i«h 
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provides for'.thc 6vei>riding effect of the" Act must be read along ivith section 22 
and so. when it provides that the Act shall .have 'effect notwithstanding practice, 
custom or usage it only means that ;practice, custom and usage will not avail only 
if there is. an exprers provision to the contrary .as prescribed by section 22. 

Reading these five sections together, it seerns to us clear that the Legislature 
has provided for the appointment of a.Board to look after the administration of the 
property of the temple and manage its secular affairs as well as the religious 
affairs of the temple, but in regard to these religious affairs consisting of the worship, 
services, festivals and other ceremonies, the custom prevailing in the temple consis- 
tently with the tenets of Vallabhi Philosophy arc to be respected. The learned Attor- 
ney-General no doubt attempted to read sections 3 and 4 in a very wide manner 
and he sought to place a narrow construction on section 22, thereby indicating that 
even religious ceremonies and rights and festivals would remain wdthin the exclusive 
jurisdiction of the Board without reference to the traditional custom or usage. We 
do not think that it would be approperiatc to adopt such an approach in constioiing 
the relevant provisions of the Act. We have no doubt that rvhen Rules are framed 
under section 30 of the Act, they would be framed bearing in mind these essential 
features of the material provisions of the Act and ^vill help to carry out the object 
of the Act in keeping the religious part of the services and \vcrship at the temple apart 
from the secular part of the administration of the temple properties. Broadly stated, 
the former tvill be canded out according to the traditional usage and custom and 
the latter according to the provisions of the Act. 

On behalf of the Tilkayat, the main contention which has been raised befoi’e 
us by the learned Attorney-General is that his right of property has been infringed 
under Article 19 (i) (/) and Mr. Pathak has added that the relevant provisions in- 
fringed the Tilkayat’s rights under Article 31 (a) of the Constitution. As we have 
already indicated this latter contention is raised in the warit petition filed by the Tilka- 
yat in this Court. Now in deciding the validity of these contentions it is necessary 
to revert to the Firman issued by the Rana of Udaipur in 1934, because the rights 
of the Tilkayat have to be judged in the light of the said Firman. Vy'^c’have aUcady 
noticed that the said Firman clearly declares that the Tilkayat is merely a Custodian, 
Manager and Trustee of the property of the shrine ofShrinathji and that the Udaipur 
Darbar has the absolute right to supervise that the property dedicated to tire shnne 
is vised for legitimate purpose of the shrine. Having regard to the unambiguous 
and emphatic words used in clause i of the Firman and having regard to other drastic 
provisions contained in its remaining clauses, we are inclined to think that this 
Firman made the Tilkayat for the time being a Custodian, Manager and Trustee, 
and nothing more . As a Custodian or Manager, he had the right to manage the 
properties of the temple, subject, of course, to the overall supervision of the Darbar, 
the right. of the Darbar in that behalf being absolute. He \yas also a Trustee of the 
said property and the word “timstee” in the contestt must mean trustee in the techni- 
cal legal sense. In other words, it is not open to the Tilkayat to claim that he has 
rights of a Mahant or a Shebait ; his rights are now defined and he cannot claim 
any higher rights after the Firman was issued. There can be no doubt that the 
right to hav'c the custody of the property such as the Custodian has, or the right to 
manage the property such as the Manager possesses, or the right to administer 
the trust property for the benefit of the beneficiary which the Trustee can do, cannot 
be regarded as a right to property under Article 19(1) (/) and for the same reason, 
it does not constitute property under Article, 31 (2). If it is held that'.the Tilkayat 
■was no more than a Custodian, Manager and Trustee properly so called, there can 
be no doubt that he is not entitled to rely citlier on Article 19 (i) (/) or on Article 
31(2). Therefore, on this construction of clause I of the Firman, the short answer 
to the pleas raised by the Tilkayat under Articles ig (i) (/) and 31 (2) is that the 
rights such as he possesses under the said clause .cannot attract Article 19 (i) (/} 
or Article 31 (2). 

, It. has, however, been strenuously. urged before us.that the words “ Custodian, 
Manager or Trustee ” shoiild be liberally construed and the position of the Tilkay'at 



THE SUPREIE COURT JOURNAL. 


736 


[1964 


should be taken to be similar to that of a Mahant of a Math or a Shebait of a temple 
Under Hindu Law, idols and hfaths are both jundica! persons and Shebaits and 
Mahants who manage their properties arc recognised to possess certain rights 
to claim a certain status A Shebait by virtue of his office is the person entitled to 
ndirmistcriht-n ojertv attached to the temtlcof which he is a Shebaii S milaily 
a Mahant who ts a spu itual hr ad of the Math or religious imiitution is entitled to 
mara^c th'’ sa d prop-riy for and on b half of the Math The position of the Mahant 
und-r^Htndu Law u not stiictlv that of a Ti'u«lce As Mi Justice Ameer Ah 
d'*livcnng the judgment ol the Boaid ob er^cd m ViJya f'arui/it Thiilha v Bdusami 
AyycT and others^ 

called b> whatever name he is «»ly ibc manager and custodian of the idol or theinstitut on. 


tVhax the gift is directly to an idol or a temple, the scisui to complete the 
gift IS necessarily eflected by human agency 

In almost e\ery r-av the hlahant ti g ven the righl to a part of ihe usufruct the mo^ 
of enjoyment and the amount of the usufruct depend ng aga n on usage and custom In 
no case was the property conveyed to or vested in h m nor u in he a trustee 1 1 the English sense 
of the term although in view of the obt gat oos and dut cs resting on him he u answerable as a 
tnutee m the general sense for znal administration. 


Tbisposilionhaibcop accepted by this Court in The Cijnvt siioner, HindufReUgious 
En awmenls \IadTas\ Sri LikshminJraThtrlhe Swamijfir of Srt St rur Mutt^ Speak 
me for the uian mous Court m that <r“se Mukherjea J ob Ci\ d 


Thusia the concept on of Mahanuh p asioShebaioh p both the elements of office and pro- 
perty of dut es and personal interat are blended together and neither can be detached from the 
other The personal or beneficul interest of ihe Klahant m the endowments attached to an institution 
IS man festedm his Urge powers of disposal and administration and his rgbt to create denvstne 
tenures in respect to endowed properties and these and other nghis of a s nular character invest the 
office of the Ma^nt w ch the character of proprietary nght which ihougb anomalous to some 
extent is still a genuine legal nghc 

On ihw vi*yv, this Court h“ld that xh'* light < f this chaiact'T vc'ting in a Mahant 
18 a light to n Op rty ui d*r A'"tici“ 19 (1) { f) of the Constituticn Relying on this 
d-'CLtion It i< u g*d hat the Firman should b" construed 10 make the Tilkayat a 
Mahant or a Sh'bait and ai *uph <loth*d with rights which amount to a nght to 
proj “r yund'T A ticl I9(t)f/) an^ whic! conMitu c picp-’rly under Articie 31 (2) 
Asium ng that tfy construct 01 ofdau c i ofii e Firman suge^strd by the leai 
ned Alto ney-Gcneial « nox-uolc I**! uS exam n'* th'* j o ition on th“ ha»is that the 
Tiltiyat can in th'*rorv,b* regard da« a Mahant of ihe t mp’e ^Vhat thrn arc the 
right* u which accord ng to ihc r'levaat e id^nc- nrodurcdmthia case,the Mahant 
u entitled m iespe.,t cf the tempi ^ As a TilVayai he has a right to reside in the 
lemule as su h \Iahant he has •• right to cor duel or arrange for *ind supervise 
the worship ef th* idol zn the fempl and the ei vices r nd'ued therein in accordance 
withth traditional CIS om »nd usxe-* Hr h salsothr ngltto rcceivbhcrtson 
b'-haiS ivT Ih- fdad aac? /haip^ m actajcds'v.v wnA th fraa'itnwjf caviar 

and usage St far as »h*sc lights ai* concerned, ih^y have ml beer aff'ctcd by the 
Act and se, no argument can be that m alTcctine the *aid rights th Act 

has ontraxenedciiher Article 19 (i) (/)orArticle3i f2) It is, howev*i, argued 
that as a Mahant th* Tilkayat had the tight to manag* ihc nroo'’riirs of the tnnple 
to lease them cut and m case ct nccc *ity to alienate them for the purpose of the 
temile anditissugg tedthatth''s*iightsccnstiiutparighttcpropertyunder A 

(f) and pionerty und“r Article 31 (a) The ieamed Attorney General 
laiily conc’d'd that th*rc was no rsidcncc to show that the right xo *.lifnatc had 
csei been exerci cd in this case but he contends xhat the cxi tente cf the right 
ca^mot b denied Ills also c nc*d*d that the r ght to manage th* proocrties s'?s 
subject to th* s iici and .^.bsolute sup rx/sion r-f tit* Darbar but it is «ugge*ied th^t 
even sc it is a right which must be regarded • a light to nroperty In dealing with 
this argum*nt. It IS necessary to beat M» m nd xhri the extent ct the rights ava 
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Jable to the Tilk'ayat under clause i of the Firman cannot be said to have become 
larger by virtue of the fact that the Constitution came into force in iqso. It is 
only the rights to property whirh subsisted in the Tilkayat under the said Firman 
that would be protected by the Constituiioi:, provided, of course, they aic rights 
which attract the provi^iors of AiticJe 19 (i) if) or Article 31 (2). 

This branch of the argument urged on behalf of the Tilkaya.t naturally rests on 
the decision of this Court in the case of the Commissioner, Hindu Religious Endowments, 
Madras''-, that 1 ight of a Mahant docs amount to ‘‘ a genuine legal right” and that the 
said rightmustbe held to fall under At tide ig (r) ;/) because the woid “property” 
used in the said clause ought to receive a very liberal interpretation. It will be re- 
called that in the said rase, this Court in terms and exprrssly approved of the decision 
of Ml . Justice Am^'cr Ad in Vidya Varuihi Thirtha's case-, which exhaustively dealt 
with the po-ition of the Mahant 01 the Shcbaii under Hindu law. Ws have already 
quoted the relevant observations made in that judgment and it would be relevant 
to repeat one of those observations in which the Privy Council stated that in almost 
every case the Mahant is given the right to a pan ef the usufruct, the mode of enjoy- 
ment and the amount ol usulruct depending again cn u^age and custom. It is 
true that ir the passage in Mr. Justice Mukerjea’s judgment in the casf of the Commis- 
sioner, Hindu Religious Endowments, Madros'', this particular statement has not been 
cited ; but hav.ing lefcrr.^d to the lighto which the Mahant can ciaim, the learned 
Judge has added that thc-e and othci rights of a similar chaiacicr invest the office 
of the Mahant with die charactci of proprietary right which, though anomalous 
to some extf nt, is still a genuine legal right. It is clear that when this Court held 
that the rights t cstir g iii the Mahant as a manager of the Math amount to a genuine 
legal right to property, this Court undoubtedly had in. mind the lact that usually, the 
Mahant or the Shebait i.s entitled to be maintained out of the property of the Math 
or the temple and that the extent of the light to a part of the usufruct and the mode 
of enjoyment and the amount of the usulruct aUvays depended on usage and custom 
cf the Math or the Umplc. It is in the light ot these rights, including particularly 
the right to claim a pair of the usufiuct for his maintenance that this Court held 
that the totality of the rights amount to a right to property under Article 19(1) (f). 

That lakes us to the question t< the nature and ext'.nt of the Tilkyat’s rights 
in regard to the temple property. It is clear that the Tilkayat never ust d any income 
from the property of the temple for his personal needs or private purpose. It is 
true that the learned Attorney-General suggested that this consistent course of con- 
duct spreading over a large number of years was the result of what he described 
as self-abnegation on the part of the Tilkayat? from generation to generation and 
from Tilkayat’s point of view, it can be so regarded because • the Tilkayat thought 
and claimed that the temple and his properties together constituted his privte pro- 
perty. But once we reach the conclusion that the temple is a.public temple and the 
properties belonging to it arc the properties of the temple over which the Tilkayat has 
no title or right, we ^vill have to take into account the fact that during the long course 
of the management of this temple, the Tilkayat has never claimed any proprietary 
interest to any part of the usufruct of the properties of the temple for his private per- 
sonal needs, and so, that proprietary interest of which Mr. Justice Ameer J^i spoke 
in dealing w'ith the position of the Mahant and the Shebait and to which this Court 
referred in the case oWommissioner, Hindu Religious Endowments, Madras'', is lacking in 
the present case. What the Tilkayat can claim is merely the right to manage the pro- 
^ perty, to create leases in respect of the properties in a reasonable manner and the 
theoretical right to, alienate the property for the purpose of the temple ; and be it 
noted that these rights could be exercised by the Tilkayat under the absolute and 
strict supervision of the Darbar of Udaipur. Now, the right to manage the property 
belonging to the temple, or the right to create a lease of the property on behalf of 
the temple, or the right to alienate the property for the purpose of the temple under 
the supervision of the Darbar cannot, in our opinion, be equated with the totality 
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of the pensers generally possessed by the bfohmt or c\en the Shcba»t, and so, we 
are not prepar^ to hold that having regard to the character and extent of the rights 
which can be legitimately claimed by the Tilkayat even on the basis that he was a 
Mahant governed by the terms of the Finnan, amount to a right to property under 
Article 19 (i) if) or constitute property under Article 31 (2) 

Besides, we may add that even if it was held that these rights constituted a 
right to hold property their regulation by the relevant provisions of the Act would 
undoubtedly be protected by Article 19 (5) The temple is a public temple and 
what the Legislature has purported to do is to regulate the administration of the 
properties of the temple by the Board of which the Tilkayat is and has to be a 
member Having regard to the large estate owned by the Tilkayat and having 
regard to the very uide extent of the offerings made to the temple by millions of 
devotees from day to day, the Legislature was clearly ju«tified m providing for 
proper administration of the properties of the temple The restrictions imposed 
by the Act must, therefore, be treated as reasonable and in the interests of the 
general public 

Tummg to \Ir Pathak’s argument that the rights constitute property imder 
Article 31 (a) and the Act contravenes the said provision because no compensation 
had be^ provided for or no principles have been prescribed m connection there- 
with, the answer would be the same The right which the Tilkayat possesses cannot 
be regarded as property for the purpose of Article 31 (2) Beside*, even if the 
said rights are held to be property for the purpose of Article 31 (2), there arc 
some obvious answers to the plea which may be briefly indicated 

After Article 31 (a) was amended bv the Constitution (Fourth Amendment) 
Act, J9o5, the position with regard to the scope and effect of the provisions of Article 
3t (i) and 31 (2) is no longer m doubt Article 31 (2) deals wnth the compulsory 
acquisition or requisition of a citizen’s property and it provides that a citizen’s pro- 
perty can be compulsorily acquired or requ sitioned only for 3 public purpose and 
by authority of law which provides for compensation and either fixes the amount 
of the compensation or specifies the principles on which and the manner m which, 
the compensation is to be determmea and given , and it adds that no such law shall 
be called in question m any Court on the ground that the compensation provided 
by that law 18 not adequate Article 31 (2 A) which is expresred m a negative form 
really amounts tothis that v%here a law provides for the transfer of the ownenhip or 
nght to possession of any property to the Slate or to ^ corporation ovi-ned or control- 
led by the State, it shall be deemed to' provide for the cdmpulsory acquisition or 
rei^isition of property If, on the other hand, the transit of the ownership or the 
Tight to pos^ion of any property is not made to the State or to a corporation owned 
or controlled by the State, it would not be regarded as compulsory acquisition or 
requisition of the property, notwithstanding that it does deprive any person of his 
property^ In other words, the power to make a compulsory acquisition or requi- 
sition of a citizCT’s property provided Ibr by Article 31 (2) is what the Amencan 
Lawyers described as “ eminent domain”, all other cases where a citizen is deprived 
of his property are covered by Article 31 (i) and they can broadly be said to rest on 
he police powers of the State Deprivation of propeity falling under the latter 
of cases cannot be effected save by authority of law , this Court has 
held that the expression ” sav e by authority of law” postulates that the law by w hose 
auth^ty such deprivation can be effected must be a valid law in the sense that it 
must not contravene the other fundamental rights guaranteed by the Constitution- 
The argum^t which has been u^ed before us by Mr Pathak 1* that the right 
to administer the properties of the temple which vested m the Mahant has been 
compulsorily acqmrcd and transferred to a Board constituted under the Act which 

that the Board m question is 
^ ® question still remains whether the nght which is 

m the Tilkayat has bc« compulsorily acquired and has been trans- 
OTCd to the^ard In our opinum, what the Act purports to do is to extinguish 
the secular ofllcc vesting m thcTilkayat by which lie was managing tlic properties 
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of the temple. , It. is "well-known that a Mahant combines m himself both a reli- 
gious and a secular office. .. This lattci- office has been extinguished by the Act; 
and so, it cannot be said that the rights vesting in the Tilkayat to administer the pro- 
perties have been compulsorily acquired. Acquisition of property, in the context, 
means the extinction of the citizens’ ; rights in the property and the conferment of 
the said rights in the State or the State-owned corporation. In the present case, the 
Act extinguishes the Mahant’s rights and then creates another body for the purpose 
of administering the properties of the temple. In other words, the office of one func- 
tionary is brought to an end and another functionary has come into existence in its 
place. Such a process cannot be said to constitute the acquisition of the extinguish- 
ed office or of the rights vesting in the person holding that office. 

Besides, there is another way in ■\\’hich this question may perhaps be consider- 
ed. What the Act purports to do is not to acquire the Tilkayat’s rights but to require 
him to share those rights with the other members of the Board. We have already 
seen that the Act postulates that the Mahant for the time being has to be a member 
of the Board and so, the administration of the properties which wa.s so long carried 
on by the Mahant alone would hereafter have to be carried on by the Mahant along 
with his colleagues in the Board. This again cannot, we think, be regarded as a 
compulsory acquisition of the Tilkayat’s rights. It is not suggested that the efiect 
of the releyant provisions of the Act is to bring about the requisitioning of the said 
rights. Therefore, even if it is assumed that the rights claimed by the Tilkayat 
constitute property under Article 31 (2), we do not think that the provisions of Article 
31 (2) apply to the Act. But as rvc have already held, the lights in question do not 
amount to a right to hold property under Article ig (i) (J) or to property under 
Article 31 (2). 

That takes us to the argument that the Act is invalid because it contravenes .•Arti- 
cle 14. In our opinion, there is no substance in this argument. We have referred 
to the historical background of the present legislation. At the time %vhen Ordi- 
nance No. II of 1959 ws issued, it had come to the knowledge of the Government 
of Rajasthan that valuables such as jewelleries, ornaments, gold and silver 
ware and cash had been removed by the Tilkayat in the month of December, 1957, 
and as the successor of the State of Mewar, the State of Rajasthan had to exer- 
cise its right of supervising the due administration of the propei'tics of the temple. 
There is no doubt that the shrine at Nathdwara holds a imiquc position amongst the 
Hindu shrines in the State of Rajasthan and no temple can be regarded as compara- 
ble with it. Besides, the Tilkayat himself had entered into negotiations for the pur- 
pose of obtaining a proper scheme for the administration of the temple properties 
and for that purpose, a suit under section 92 of the Code had in fact been filed. A Com- 
mission of Enquiry had to be appointed to investigate into the removal of the valu- 
ables. If the temple is a public temple and the Legislature thought that it was essen- 
tial to safeguard the interests of the temple by taking adequate legislative action in 
that behalf, it is difficult to appreciate hotv the Tilkayat ean seriously contend that in 
passing the Act, the Legislature has been gu'lty of unconstitutional discrimination. 
As has been held by this Court in the case of Shri Ram Krishna Dahnia v. Shri Justice 
S. R. Tendolkar & others'^, that a law may be constitutional even though it relates 
to a single individual if, on account of some special circumstances or reasons appli- 
cable to him and not applicable to others, that single individual may be treated as 
a class by himself. Therefore, the plea raised under Article 14 fails. 

The next point to consider is in regard to the pleas raised more by the Deno- 
mination than by the Tilkayat himself under Articles 25 and 26 of the Cbnstitution. 
The attitude adopted by the Denomination in its writ petition is not very easy to 
appreciate. ■ In the uTit petition filed on behalf of the Denomination, it tvas urged 
that the Tilkayat himself is the onmer of all the properties of the temple and as such, 
was entitled to manage them in his discretion and as he liked. This plea clearly 
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supported the Tilkayat’s stand that the temple m question was a private temple 
bclongmg to himself and as such, all the temple properties were his private proper- 
ties The Dcnommation was clearly in two minds It was inclined more to support 
the Tilkayats case than to put up an alternative case that the Denomination svas 
interested m the management of these properties Even so, some allegations have 
been made in the tvrit petition filed on behalf of the Denomination from tvhich it 
may perhaps be inferred that it was the alternative case of the Denomination that 
the temple and the properties connected therewith belonged to the Denomination 
according to its usages and tradition, and therefore, the management of the said 
temple and the properties cannot be transferred to the Board It is this latter alter- 
native plea i%hich is based on Article 25 (1) and Article a6 (i) of the Constitution 
The argument is that the Act contravenes the right guaranteed to the Denomina- 
tion by Article 25 (l) freely to practice its religion and that it also contravenes the 
Denomination s right guaranteed under Article 26 {b) and (d) to manage its own 
aflairs in matters of religion and to administer its property m accordance with law 
For the purpose of dealing ivith these arguments, wc ivill assume that the Denomi- 
nation has a beneficial interest m the properties of the temple 


Articles and 26 constitute the fiindamcnlal rights to freedom of religion 
gua-aiteed to the citizens of this country Article 25 (1) protects the citizens 
fuadam“ntal right to freedom of conscience and his right freely to profess, practise 
and propagate religion The protection gncn to this right is, however, not abso 
lute It IS subject to public order, morality and health as Article 25 (i) itself denotes 
It IS also subject to the laws, existing or future, which are specified in Article 25 (a) 
Article 26 guarantees freedom of the Denominations or sections thereof to manage 
their religious affairs and their properties Article 26 (i) provides that subject to 
publicordet, moraUty and health every tcligiousDcnonunationor anysection thereof 
shall have the right to manage its own affairs in matters of religion , and Article 
26 (cf) lays down a similar right to administer the property of the Denomination in 
accordance with law Article 26 (e) refers to the right of the Denomination to own 
and a^'quirc movable and immovable property and it is in respect of such property 
that clause (d) makes the provision which we havejust quoted The scope and effect 
of these articles has been considered by this Court on several occasions “ The 
word ‘ religion ’ used m Article 25 (i),” okerved Mukherjea, J , speaking for the 
Court in the case of the Cmmunoner, Hindu ReUpmis Endoamtnlt, Madras^ 

!f of fa ih Kith lodoiduals and cominuailies and it u not necessarily thcatic It 

u^oubtedly has its bas s in a system of behets or doctrines s*hich are regarded by those who profess 
that rehg on M conduewe to the r sp ritual well being but tt ts not correct lo say that fel gion is 
noth nf eUc but a doctr ne or belief A re! gion may not only lay down a code of ethical rules for 
Its folloHcn to accrac it nught prescribe ntuab and observances ceremonies and inodes of worsh p 
which are regarded as integral parts ofrel gion and these forms and obsmances might extend e\en 
to matters of food and dress. 


In Sin Venkalaramana Deraru & others v The Stale of Mysore and others^, Venkata" 
rama Aiyar, J , observed "that the matters of religion m Article 26 ( 4 ) include even 
which arc regarded by the community as part of its religion ” It would 
thus beclear that religious practice towhich Article25 (i) refers andaffairsin 
matters of religion to whichArticIe 26 (6) refers, include practices which arcan 
mtegrmpart of the religion itself and the protection guaranteed by Articles 25 
(i) and 26 (6) extends to such practices 

d^ding the question as to whether a giv en religious practice is an integral 
part of the religion or not, the test always would be vihether it is regarded as such 
by the coimnunity foUoivmg the religion or not This formula may in some cases 
pr«cnt difficulties m its operation Take the case of a practice m relation to food 
or dress If m a giv cn proceeding, one section of the community claims that while 
performing certain riteswhite dress is an integral part of the relgion itself, whereas 


1 (19o4)SCJ333 (19o4)1MLJ 5% 

(1954>SCR 1005. ^ 
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another section contends that yellow dress • and not the white dress is the essential 
part of the religion, how is the Court going to decide the question ? Similar dis- 
putes may arise in regard to food. In cases where conflicting evidence is produced 
in respect of rival contentions as to competing religious practices the Court may not 
be able to resolve the dispute by a blind application of the formula that the commu- 
nity decides which practice is an integral part of its religion, because the community 
may speak with more than one voice and the formula would, therefore, b.'cakdown. 
This qustion will always have to be decided by the Court and in doing so, the Court 
may have to enquire whether the practice in question is religious in character 
and if it is, whether it can be regarded as an integral or essential part of the religion, 
and the finding of the Court on such an issue will always depend upon the evidence 
adduced before it as to the conscience of the community and the tenets of its 
religion. It is in the light of this possible complication which may arise in some cases 
that this Court struck a note of caution in the case of The Durgah Commitlee Ajmer 
and another v. Syed Hussain Ali and others^, and observed that in order that the prac- 
tices in question should be treated as a part of religion they must be regarded by the 
said religion as its essential and integr^ part; otherwise even purely secular prac- 
tices which are not an essential or an integral part of religion are apt to be clothed 
with a religious form and may make a claim for being treated as religious practices 
within the meaning of Article 26. 

In this connection, it cannot be ignored that what is protected under Articles 
25 (i) and 26 (6) respectively are the religious practices and the right to manage 
affairs in matters of religion. If the practice in question is purely secular or the 
affairs tvhich is controlled by the statute is essentially and absolutely secular in 
character, it cannot be urged that Article 25 (i) or Article 26 {b) has been contra- 
vened. The protection is given to the practice of religion and to the Denomina- 
tion’s right to manage its own affairs in matters of religion. Therefore, when- 
ever a claim is made on behalf of an individual citizen that the impugned statute 
contravenes his fundamental right to practice religion or a claim is ma.de on behalf 
of the Denomination that the fundamental right guaranteed to it to manage its 
own affairs in matters of religion is contravened, it is necessary to consider whether 
the practice in question is religious or the affairs in respect of which the right 
of management is alleged to have been contravened arc affairs in matters of 
icligion. If the practice is a religious practice or the affairs are the affairs in 
matter of religion, then, of course, the right guaranteed by Article 25 (i) and 
Article 26 (6) cannot be contravened. 

It is true that the decision of the question as to whether a certain practice is a 
religious practice or not, as well as the question as to whether an affair in question 
is an affair in matters of religion or not, may present difficulties because sometimes 
practices, religious and secular, are inextricably mixed up. This is more particularly 
so in regard to Hindu religion because as is well known, under the provisions of 
ancient Smiritis, all human actions from birth to death and most of the individual 
actions from day to day arc regarded as religious in character. As an illustration, 
we may refer to the fact that the Smiritis regarded marriage as a sacrammt and not a 
contract. Though the task of disengaging the secular from the religious may not 
be easy, it must nevertheless be attempted in dealing with the claims for protection 
under Articles 25 (i) and 26 {b). If the practice which is protected under the 
former is a religious practice, and if the right which is protected under the latter is 
the right to manage affairs in matters of religion, it is necessary that in judging 
about the merits of the claim made in that behalf the Court must be satisfied that the 
practice is religious and the affair is in regard to a matter of religion. In dealing 
with this problem under Articles 25 (i) and 26 {b), Latham, C.J.’s observation in 
Adelaide Company of Jehovah's Witnesses Incorporated v. The Commonwealth^, that 


1. (I9G2) I S.e.R. 383 .it page 41 1. 


2. 67 C.L.R. 116 at page 123. 
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“uhat IS religion to one is supcntition to Another ”, on ^^hlch Mr Pathak relics, 
isofnorclc\ance If an obviously secular matter is claimed to be matter of reli- 
gion or if an obviously secular practice 15 alleged to be a religious practice, the 
Court Avould be justified m rejecting the claim because the protection guaranteed by 
7Vrticle25 (i) and Article 26(i) cannot be extended to secular practices and affairs 

m regard to denominational matters Mhicliarc not matters of religion, and so, 3 

claim made by a citizen that a purely «ecular matter amounts to 3 rclgious practice, 
or a similar claim made on behalf of the Denomination that a purely secular matter 
isanaffairmmatiCTSofreligion.ittayhaictobe rejected on the ground that it u 
based on irrational considerations and cannot attract the provisions of Article 25 (1) 
or Article 26 (i) This aspect of the matter must be borne m mmd m dealing u ith 
the true scope and effect of Article 25 (i) and Artilc 26 (J) 

Let us then enquire uhat is the right ijhich has been contravened bj the relc 
lant provisions of the Act The onl> nghtwhich, according to the Denomination 
has been contravened is the right of the Tilkayat to manage the property liclongmg 
to the temple It is urged that throughout the history of this temple its propertie 
have been managed by the Tilkayat and so, such management b> the Tilkayat 
amounts to a religious practice under Article 25 [fj and constitutes the Denomma 
tion s right to manage the affairs of its religion under Article 26 {b) l\c have no 
hesitation in rejecting this argument The right to manage the properties of the 
temple IS a purely secular matter and it cannot, in our opinion, be regarded as a 
religious practice so as to fall under Article 25 (1) or as amountmg to affairs in Bit- 
ters of religion Ills true that theTilkayats have been respected by the follouTn cl 
the Denomination and it is also true that the management has remained with the 
Tilkayats, except on occasions likethe minority of the Tilkayat uhen the Court of 
^S'ards stepped in If the temple had been private and the properties of the temple 
had belonged to the Tilkayat, it uas another nutter But once it is held that the 
temple IS a public temple, it is difficult to ?ccedc to the argument that the tenets 
of the Vallabha cult require as a matter of religion that the properties must be 
managed by the Tilkayat In fact, no such tenet has been adduced before us So 
long as the Denomination believed that the property belonged to the Tilkayat 
like the temple, there was no occasion to consider whether the management of the 
property should be m the hands of anybody else The course of conduct of the Deno- 
nunation^nd the Tilkayat ba*ed on that bdicf may have spread for many yean 
but, m our opinion, such a course of conduct cannot be regarded as giving nsc to a 
religious practice under Article 25 (1) A distinction must always be made bet 
vv'cen a practice which is religious and a practice m regard to 3 matter which n 
purely secular and has no element of religion associated with it Therefore, ue, 
are satisfied that the claim made by the Denomination that the Act impinges o'* 
the rights guaranteed to it by Articles 25 (i) and 26 (6) must be rejected 

That leaves one more point to be considered under Article 26 {d) It is urged 
that the right of the Denomination to adnunistcr its property has virtually been 
taken away by the Act, and so, it is invalid It would be noticed that Article 
26 (d) recognises the Denominations’ right to administer its property, but it clearly 
provides that the said right to administer the property must be in accorance with lav' 

Mr SastriforthcDenommationsu^estedthatlawmthecxinTcxtistJielaw presenbed 

by the re’gious tenets of the Denomination and not a legislative enactment passed 
by a competent Legislature In our opmion, this argument is wholly untenable 
In the context, the law means a law passed by a competent Legislature and Article 
20 (a) p’ovides that though the Denonunation has the right to administer it* 
p operty, it must administer the property m accordance with law In other 
words.thiscUuscemphaticallybrmgsoutthcconjpctcnccofthcLcgislaturctomatca 
law mregard to the administration of the property belonging to the Denomination 
D is true that under the guise of regutatmg the administration of the property by the 
Dmornmation, the Denomination’s right must not be cxtingushed or altogether 
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destroyed. That is what this Court has held in the case of tlic Commissioner,, 
Hindu Religious Endowments;, Madras'^ and Ratilal Panachand Gandhi v. The Stale of 
Bombay and others^. 

Incidentally, this clause will help to determine the scope and effect of the 
provisions of Article 26 {b). ' Administration of the Denomination’s property which 
is the subject-matter of this clause is obviously outside the scope of Aiaicie 26 {b). 
Matters relating to the administration of the Denomination’s property fall to be 
governed by Article 26 (cf) and cannot attract the provisions of Article 26 {b). Article 
26 {b) relates to affairs in matters of religion such as the performance of the religious 
rites or ceremonies, or the observance of religious festivals and the like ; it does not 
refer to the administration of the property at all. Article 26 {d) therefore, justifies 
the enactment of a latv to regulate the administration of the Denomination’s property 
and that is precisely what the Act has purported to do in the present case. If the 
clause “ affairs in matters of religion ” were to include affairs in regard to all matters, 
tvhether religous or not, the provision under Artile 26 (</) for legislative regulation 
of the administration of the Denomination’s property -would be rendered illusory. 

It is, however, argued that by the constitution of the Board - in tvhich the 
administration of the property now vests is not the Denomination, and since the 
administration is notv left to the Board, the Denomination has been wholly deprived 
of its right to administer the property.' It is remarkable that this plea should be 
made by the representatives of the Denomination tvho in their writ petition were 
prepared to support the Tilkayat in his case that the temple and the properties of 
the temple were his private property. That apart, we think that the constitution 
of the Board has been deliberately so prescribed by the Legislature as to ensure that 
the Denomination should be adequately and fairly represented on the Board. ,We 
have already construed section 5 and we have held that section 5 (2) (g) requires that 
the members of the Board other than the Collector of Udaipur District should not 
only profess Hindu teligion but must also belong to the Pushti-Margiya Vallabhi 
Sampradaya. It is true that these members are nominated by the State Government, 
but we have hot been told how else that could have been effectively arranged in the 
interests of the temple itself. The number of the devotees visiting the temple runs 
into lacs ; there is no organisation which compirehensively represents the devo- 
tees as a class; there is no register of the devotees and in the very nature of things, it 
is impossible to keep such a register. Therefore, the very large mass of Vallabha’s 
followers -vyho constitute the Denomination can be represented on the Board of 
management only by: a proper nomination made by the State Government, and. so, 
we are not impressed by the plea that the management by the Board constituted under 
the Act Will hot be the management of the Denomination. In this connection, we. 
may refer to'clause i of the Firman which- vested in the Darbar absolute right to super- 
vise the management of the .property. As a successor in interest of the Darbar, the 
State of Rajasthan can be trusted to nominate members oh the Board who would 
fairly represent the Dcnoihinatioh. Having regard to all the relevant circumstances 
of this case, we do’ not think that the Legislature could have adopted any other 
alternative for the purpose of constituting the Board. Therefore, we must hold 
that the challenge to the validity of the Act, on the ground that it contravenes 
Articles 25 (i), 26, (i) arid 26 {d) must-be repelled. 

It still remains to consider the provisions of the Act -^vhich have been challenged 
by the Tilkayat and the Denomination as well as those which have bren struck - 
do-ivn by the High Coiif t and in respect of which the State has preferred appeals. 
We will take these sections in their serial order. We have considered setriions 
3 j 4, 16, 22 and 34, and have held that these scctions are valid because the scheme 
envisaged by the said sections clearly protects the religious rites, ceremonies and 
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scr\ ices rendered in the temple and the Tilkayat’s status and poirers in respect 
thereof The said scheme merely alloivs the administration of the properties of the 
temple i%hich is a purely secular matter to be undertaken by the Board, and so, 
It IS not necessary to refer to the said sections again 

Section c (vm) which definesa temple as including the temple of Shri Navnit 
Priyaji and Shri Madan Mohanlaljt has been struck dowTi by the High Court in 
regard to the said tx\o subsidiary deities The High Court has held that the two 
deities Navnit Priyaji and Madan Mohanlalji are the private deities of the TiJkayat 
and It 'vas not competent to the Legislature to include them within the definition of 
the temple under section 2 (vm) It svas urged before the High Court that the said 
two idols had been transferred by the Tilkayat to the public temple and made a 
part of It, but it has held that there was no gift or trust deed by the Tilkayat divest- 
ing himsdf of all his rights in those two idols and its property and so, the validity 
of the section could not be sustained on the ground of such tranifer The correct- 
ness of this conclusion is challenged by the learned Solicitor-General on behalf ^ 
the State In dealing with thu question, the conduct of the Tilkayat needs to M 
examined On 15th October, 1956, a report was made by Mr Ranawat to the 
Tilkayat in respect of these two idols It appears that the grant of some villages in 
respect of these idols stood in the name of the Tilka)-at and after the said villages 
were resumed by the State, a question arose as to the compensation payable 
owner of the said villages In that connection, Mr Ranawat reported to the Tilla- 
yatthal it would be to the advantage of the two idols if the said lands along with the 
idols were treated as a part ofthe public temple He cited the precedent of the lands 
belonging to the Nathdwara Temple in support of his plea On receiving this 
report, the Tilkayat tvas pleased to transler the ownership of Shri Thakur Navnit 
Priyaji, Shri Madan MohanjiandiBethaks to the principal temple of Shri Shrmathji 
Of course, he retained to himself the right and privilege of worship over those tcin 
pies and Bethaks as in the case of Shrmathji temple The Tilkayat also expressed 
his concurrence with the proposal made m this report and signw in token ofh» 
agreement It appears that after orders tvere issued in accordance with the de- 
cision of the Tilkayat, the two temples tvere treated as part of tlie bigger temple of 
Shrmathji This is evidenced by the resolution which svas passed at the meeting ofthe 
Power of Attorney Holden of the Tilkayat on the same day t e , 15th October, i 9 o^ 
One ofthe resolutions passed at the said meeting shows that the proposal regarding 
the Temple and Bethaks owned by His Holiness stating therein that His Holiness 
had been pleased to transfer the ownership thereof to Shrmathji, was considered 
That proposal along With the list of temples and Bethaks was produced before the 
Committee The Tilkayat -was present at the mectmg and he confirmed the pro- 
posal and put his signature thereon before the Committee Thereupon, the Com- 
mittee accepted the proposal with thanks and instructed the Executive Officer to 
do the needful in that behalf Thus, the Tilkayat proposed to the Committee of 
his Poiv'cr of Attorney Holders that the ts>o idols and their Betliaks should be 
transferred from his private estate to the principal temple of Shrmathji and that pro- 
posal was accepted and thereafter the tsvo idols Were treated as part of the pnncip^' 
temple 

After this transfer was thus formally completed it appears that the Tilkayat 
was inclined to change his mind and so, in submitting to the Committee a list of tem- 
ples and Bethalu trsnsferred by hun to the principal temple of Shrmathji, he put a 
headmg to the list which shosved that the said transfer had been made for manage- 
mmt and administration only and was not intended to be an absolute transfer 
Thtf was done on or about 23rd November, 1956 

This wnduct on thepart of the Tilkayat was naturally diapproved by the Off' 
imttee and the heading of the list svas objected to by it in a letter written on 31** 
December, 1956 To this letter the Tilkayat gave a reply on 7th January, 1957, and 
he sought to explam and justify the wording adopted in the heading of the list 
It is thus clear that the heading of the list forwarded by the Tilkayat to the Coff- 
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mittce must be ignored because that heading clearly shows a change of mind on the 
part of the Tilkayat and the question as to whether the two idols form part of the 
principal temple of Shrinathji must be decided in the light of what transpired on 
15th October, 1956. Judged in that way, there can be no doubt that the Tilkayat 
solemnly transferred the two idols to the principal temple and in that sense, gave 
up his ovmership over the idols and a formal proposal made in that behalf was 
accepted by the Committee. In our opinion, the High Court was in error in not giv- 
ing effect to this transfer on the ground that no gift or trust deed had been duly 
executed by the Tilkayat in that behalf. A dedication of private property to a 
charity need not be made by a writing ; it can be made orally or even can be 
inferred from conduct. In the present case, there is much more than conduct in 
support of the State’s plea that the two idols had been transferred. There is a formal 
report made by the Manager to the Tilkayat which was accepted by the Tilkayat ; 
it was followed by a formal proposal made by the Tilkayat to the Committee and the 
Committee at its meeting formally accepted that proposal and at the meeting when 
this proposal was accepted, the Tilkayat was present. Therefore, we must hold 
that the two idols now form part of the principal temple and have been properly 
included within the definition of the word “ temple ” under section 2 (viii). We 
would accordingly set aside the decision of the High Court and uphold the validity 
of section 2 (viii) . 

The proviso to section 5 (q) {g) has been attacked by the learned Attorney- 
General. He contends that in making the Collector a statutory member of the 
Board even though he may not be a Hindu arid may not belong to the denomi- 
nation, the Legislature has contravened Articles 25 (i) and 26 (6). We have already 
dealt .with the general plea raised under the said two articles. We do not think 
that the provisions that the Collector who is a statutory member of the Board need 
not satisfy the requirement of section 5 (2) {g), can be said to be invalid. The 
sole object in making the Collector a member of the Board is to associate the Chief 
Executive.Officer in the District with the administration of the property of the 
temple. His presence in the Board would naturally help in the proper adminis- 
tration of the tcniple properties and in that sense, must be treated as valid and 
proper. This provision is obviously consistent with the State’s right of supeiwision 
over the management of the temple properties as specified in the Firman of 1934. 

Sections 5, 7 and 1 1 have already been considered by us with particular re- 
ference to the possible removal of the Tilkayat under section 7 and its consequences. 
It may be that in \dcrv of the fact that even if the Tilkayat is removed under section 
7 (1) (&) and (c) he has to be again nominated to the Board, the Legislature may 
well have exempted the Tilkayat from the operation of section ^ (i) {b) and {c): 
That, hotvever, cannot be said to make the said provision' invalid in law. 

Sections 10 and 35 have been attacked on the ground tliat they empotver the 
State Government to leave the administration of the temple property to a non- 
Hindu. It will be noticed that section 10 contemplates that if a Board is dissolved 
for, the reasons specified in it, the Government is required to direct the immediate 
reconstitution of another Board and that postulates that the interval between the. 
dissolution of one Board and the constitution of a fresh Board rvould be of a very 
short duration. If the Legislature thought it necessary to provide for the manage- 
ment of the temple properties for 'such a short period on an ad hoc basis, the pro- 
vision cannot be seriously challenged. What is true about this provision under > 
section 10, is equally true about the transitional provision in section 35. 

A part of sectionTfi has been struck dorni by the High Court in so far as it 
refers to the affairs of the temple. This section authorises the Board to manage the 
properties and affairs of. the temple. The High Court thought that the expression 
“ affairs of the temple ” is too tvidc and may include religious affairs of the temple ; > 
and since in managing these affairs of the temple, the section docs not require that 
the management shpuld be according to the customs and usages of the Denomina- 
tion, it came to the conclusion that the clause “ affairs of the temple ” is invalid 
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and should therefore be struck down We arc not satufied that this v icw is cor- 
rect In the context the expression “afiairs of the temple” clearly refers to the 
purely secular affairs m regard to the administration of the temple Clearly, section 
i6 cannot be construed in isolation and must be read along with section 22 That 
15 ivhy It has been left to the Board to manage the properties of the temple as well 
as the purely secular affairs of the temple, and so, this management ne^ not be 
governed by the custom and usage of the Denomination If the expression ” affairs 
of the temple is construed m this narrow sense as it is intended to be, then there w 
no infirmity m the said provisions We may add that the expression ” affairs of 
the temple has been used in section 28 (i) of the Madras Hindu Religious and 
ChantablcEndowments Act XXII of 1959 m the same sense Therefore, wewould 
hold that the High Court was m error m sftikmg down the clause “ affairs of the 
temple ’ occurring m section 16 

The next section to consider is section 21 This section gives to the Board 
complete power of appointment, suspension, removal, dismissal, or imposition of 
any other punishment on the officers and servants of the temple or the Board the 
Chief Executive Officer being exempted from the operation of this section It has 
been urged before us that this section might include cv cn the Mukhia and the Assis 
tant Mukhia who arc essentially religious officers of the temple conccnicd with the 
performance of religious rites and services to the idob, and the argument is that if 
they are made the servants of the Board and arc not subjected to the discipline of 
thcTilkajat, that would be contrary to Articles 25(1) and 26 (2) of the Constitution 
In considering this argument, we must have regard to the fact that the Mukhia 
and the Assistant Mukhia are not only concerned with the religious worship m the 
temple, but are also required to handle jewellery and ornaments of a very valuable 
order which are put on the idol and removed from the idol every day, and the safety 
of the said valuable jewellery is a secular matter withm the jurisdiction of the Board 
Thatiswhyit was necessary that the Board should be given junsdiaion over those 
officers m so far as they are concerned with the property of a temple We have no 
doubt that in vn orkmg 6ut the Act, the Board will act reasonably and fairly by the 
Tilkayat and nothing will be done to impair htf status or to affect his authority 
over the servants of the icmp'e in so far as they arc concerned with the rdigious 
part of the worship in the temple Smee the worship in the temple and the cere- 
monies and festivals in it arc required to be conducted according to the customs and 
mages of the Denomination by section 16, the authority of the Tilkayat m respect 
of the servants m charge of the said woiship and ceremonies and festivals will have 
to be respected It is true that soon after the Act was passed and its implcmcnta 
tion began, both Parties appeared to have adopted unhelpful attitudes We 
were referred at length to the correspondence that passed between the Tilkayat and 
the Committee in respect of some of these matters We do not thmk it necessary 
to consider the merits qC that coatroversy becavsot ’wc vba^ ortie the Act 

iSuphdd, it w'iU be implemented by the Board consistently with the true spirit of the 
^t without offending the dignity and status of the Tilkajal as « religious head in 
^f tbe temple and the affairs m matters of religion connected with the tan 
pie Therefore, do not think it ivould be right to strike d6vvn any part of sec 
tion 21 as suggested by the learned Attomcy43encral v 

The validity of section 27 has been challenged by the learned Attorney General 
on the ground that it empowers the State Government to depute any person t® 
enter the premises of the temple, though, m a given case, such a person may not be 
CTtitlM to make such an entry Even a non Hindu person may be appointed by the 
State Government to inspect the properties of the temple and if he insists upon 
^king an ent^ into tte temple, that would contravene the provisions of Articles 25 
(t) and 26 [2) of the Constitution , that 13 the argument urged m support of the 
chaUenge to the validity bf section 27 We do not think there is any substance 
m this argument AH that the section does is to empower the Stale Govcmmeiii 
to depute a person to inspect the properties of the temp’e and its records, corres 
pondance, plans, accounts and other rdevanl documents We do not think that 
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the section constitutes any encroachment, of the rights protected by Article 25 (i) 
or Article 26 (2). If the administration of the properties of the temple has been 
validly left to the Board constituted Under the Act, then the power of inspection is 
necessarily incidental to the power to administer the properties, and so, in giving 
the power to the State Government to depute a person to inspect the properties of 
the temple, no effective complaint can be made against the validity of such a power. 
The fear expressed by the learned Attorney-General that a non-Hindu may insist' 
upon entering the temple in exercise of the authority conferred on him by the State 
Government under section 27 is, in our opinion, far-fetched and im^inary,. Wc 
are satisfied that the power of inspection which the State Government may confer 
upon any person under section 27 is intended to safeguard the proper administra- 
tion of the properties of the temple and nothing more. Therefore, -we do not think 
that section 27 suffers from any constitutional infirmity. In this connection, \vc 
may add that a similar provision contained in the Madras Religious Endowments 
Act has been upheld by this Court in the case of The Commissioner, Hindu Religiotts 
Endowments, Madras'^. , . • 

That takes us to section 28 (2) and (3). These two sub-sections have been struck 
do-wn by the High Court because it thought that they -were inconsistent -with the 
view expressed by this Court in the case of Raiilal Panachand Gandhi^. While 
discussing the validity of these two sub-sections, the High Court has observed' • 
“ that without entering into an elaborate discussion on the point, we may point out that such 
provision has been held to be invalid by the Supreme Court in the case oiRatUal Panachand Gandhi^" 

The learned Solicitor-General contends and we think, rightly, that the observations 
on which the High Court has relied support the validity of the two sub-sections and 
are inconsistent with the decision of the High Court itself. In the case of Raiilal 
Panachand Gandhi^, this Court.-was dealing with the validity of sections 55 and 56 
of the Bombay Public Trusts Act, 1950 (XXIX of 1950). Section 55 of the said 
Act purported to lay down the rule of cy pres in relation to the administration of 
religious and charitable trust ; and section 56 dealt vyiththe powers of the Courts 
in relation to the said application of cy pres doctrine. This Court observed that 
these two sections purported to lay down how the doctrine of cy pres is to be applied 
in regard to the administration of public trust of a religious or charitable character ; 
and then it proceeded to examine the doctrine of cy pres as it was de\'eloped by 
the Equity Courts in England and as it had been adopted by our Indian Courts 
since a long time past. In the opinion of this Court, the provisions of sections 55 
and 56 extended the said doctrine much beyond its recognised limits and further 
introduced certain principles w'hich ran counter to ■well established rules of la'iv re- 
garding the administration of charitable, trusts. It is significant that what the im- 
pugned sections purported to authorise was the diversion of the trust property or 
funds for purposes which the Charity Commissioner or the Court considered expedi- 
ent or proper although the original objects of the founder could still be carried out 
and that was an unwarrantable encroachment on the freedom of religious insti- 
tutions in regard to the management of their religious affairs. In support of this 
view, the tenets of the Jain religion were referred to and it was observed that apart 
from the tenets of the Jain religion, it -would be a -violation of the freedom of religion 
and of the right w'hich a religious denomination has, to manage its owm affairs 
in matters of religion, to allow any secular authority to divert the tnist money for 
purposes other than those for which the trust was created. On this view, section 55 
(3) which contain^ the offending provision, and the corresponding provision re- 
lating to the powers of the Court occuring in the latter part of section 56 (i) were 
struck down. In this connection, it is, however, necessary to bear in mind diat in 
dealing with this queriion, this Court has expressly obseu'ed that the doctrine: os 
cy pres can be applied where there is a surplus left after exhausting the purpose^ 
specified by the settlor. In other words. The decision of this Court in the case op 
Raiilal Panachand Gandhi- cannot be applied to the provisions of section 28 (2) and (sj 
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^v'hIch deal with the application of the surplus In fact, after this decision ^las 
pronounced, the rele%ant proMsion of the Bombay Act has been amended and the 
application of the doctrine of ey prts is now confined to the surplus atnilablc after 
the purposes of the trust have been dealt wth The High Court has not noticed 
the fact that section 28 (2) and (3) dealt with the application of the surplus funds 
and that postulates that these two sub sections can be invoked only if and after the 
mam pvuposes of the public temple have been duly satisfied Therefore we hold 
that the High Court ti’as m error m striking dotvn section 28 (2) and (3) on the 
ground that they are inconsistent -with the decision of this Court in the case <« 
Rahlal Panachand Gandhi ^ ^^cznay add that this position tvas not seriously disputed 
before us by the learned Attorney General 

The nett section is 30 (2) (a) It confcre on the State Government the power 
to make Rules in respect of the qualifications for Jioldmg the office of and the allow- 
ances payable to the Gosvsami This sub-section has b^m struck down by the High 
Court and the learned Solicitor-General does not quarrel with the conclusion of the 
High Court He has, however, fairly conceded that though the first part of section 
30 (2) (a) may be struck down, the latter part need not be struck down Tins latter 
part aIlow3 Rules to be framed by the State Government in regard to the allowances 
payable to the Goswami We think it is but lair that this part should be upheld 
so that a proper rule can be made by the State Government determinmg the quan- 
tum of aUov.*anccs which should be paid to the Goswami and the manner m which 
It should be so paid ^Ve would therefore strike down the first part of section 30 
(2) (a) and uphold the latter part of it which has relation to the allowances payable 
to the Goswami The two parts of the said sub-section are clearly severable 
and so, one can be struck down without affecting the other 

In regard to section 36, the High Court thought that it gives far too sweeping 
powers to the Government and so, it has struck it down S«tjon 36 merely em- 
powers the Government to give such directions as may be necessary to carry out 
the objects of the Act m case a difficulty arises m giving effect to the provisions of the 
Act We may, in this cnnection, refer to the fact that a similar provision is contained 
in section 36 of the Jagannatli Temple Act (Orissa Act XI of 1955I The object 
of section 36 m the Act is merely to remove difficulties in the implementation of 
the Act It IS in that seme that the section must be narrowly construed and the 
scope and ambit of the power conferred on the State Government be circumscribed 
Ifthe section IS so construed it would not be open to any serious objection There- 
fore we are satisfied that the High Court was in error in striking down this section 
on the ground that the powers conferred on the Stale Government are too wide 
That takes us Jo section 37 which has been struck down by the High Court on 
the ground that it can be utilis^ as a defence to a suit under sccticn 31 "We have 
already noticed that section 31 empowers a person having an interest to institute a 
suit for obtainmg any of the xchefi specified m clauses (a) to (e) of that section 
The High Court thought that section 37 may mtroducc an impediment against a 
suit brought by a private individual under section 31 IVc are satisfied that the 
H gh Court was m error in taking this view All that this section purports to do 
IS to provide for a bar to any suits or proceedings against the State Government 
^ any thing done or purported to be done by it under the provisions of the Act. 
Such provisions arc contained in many Acts, like, for instance. Acts in regard Jo 
Local Boards and Municipalities It 15 true that section 37 does not require that 
the act done or purported to be done should be done bona fide, but that is presumably 
b^usc the pro ectjon given by section 37 is to the State Gov eminent and not to the 
officers of the 5.atc The effect of the section merely is to save acts doneorpurpor 
ted to dwe by the State under the provisions of the Act , it*'cannot impinge 
upon the rights of a citizen to file a suit under section 31 if it is shown that the citizen 
B intiTOted within the meaamg of section 31 (i) We are indmed to holdthat the 
High Court has, vnth respect, misjudged the true scope and cfiect of the provisions 

1* 718 {1S5*)SCJ 480 (1954) SCR 1055 
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of section 37 wlicn it struck down the said section as being invalid. We must 
accordingly reverse the said conclusion of the High Court and uphold the validity 
of section 37. 

The result is that the appeals preferred by the Tilkayat, the Denomination and 
Ghanshyamlalji fail and are dismissed. So docs the ^^Tit petition filed by the Til- 
kayat fail and the same is dismissed. The appeals preferred by the State substan- 
tially succeed and the decision of the High Court striking do\vn as ultra vires part 
of section 3 {viii) in relation to the idols of Navnit Priyaji and Madan Mohanlalji; 
part of section 16 in so far as it refers to the affairs of the temple ; section 28 (a) 
and (3), section 36 and section 37 is reversed. We, however, confirm the decision 
of the High Court in so far as it has struck down section 30 (q) (a) in rega’-d to the 
qualifications for holding the office of the Goswami but we reverse its decision in so 
far as it relates to the latter part of section 30 (2) (a) which deals with the allowances 
payable to the Goswami. In the circumstances of this case, we direct that parties 
should bear their own costs throughout. 

K.S. Appeab by Tilkayat and the Denomination 

and Writ Petition dismissed; Appeals by 
State allovued. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — ^P. B. Gajendragadkar, K. N. Wanchoo, M. HroAVATULLAH, 
K.C. Das Gupta and J. C. Shah, JJ. 

Rai Ramkrishna and others etc. Appellants’^ 

V. 

The State of Bihar (In both the Appeals) . . Respondent, 

Bihar Taxation on Passengers and Goods (Carried by Public Service Motor Vehicles)' Act (XVIl of 1961),' 
sections I (3) and 23 (b) — Prescription of retrospective operation — Legislative competence — If offend Articles 19, 
and 30i of the Constitution— Duration of retrospective levy and reasonableness — Constitution of India, 1950 — 
Entries in .Schedule VII — Should receive widest denotation — Competence to legislate prospectively and retrospectively 
— Retrospective levy and Articles 14, 19 and 304 of Constitution — Taxing statutes — Not beyond pale of Constitu- 
tional limitations. 

Seclioa 12 of the Bihar Finance Act of 1950 levied a tax on passengers and goods carried on or 
transported by public service vehicles and public carriers. In 1954-, an amending Act was passed 
and an Explanation was added to section 12 of the Act of 1950. Whereas before the amending Act, 
the owners of public vehicles may have been entitled to raise their' fares or freight charges in order to 
enable them to pay the tax levied under section 12 of the Act of 1950, after the amending Act 
was passed, they became entitled to recover the specific amounts from passengers and otvners of 
goods by way of tax payable by them under the said section. After the Act as thus amended ,was 
struck down by the Supreme Court," an Ordinance was passed and its provisions were included in 
the impugned Act (Bihar Act XVII of 1961) which ultimately became the law. On the legislative 
competence of a part of section 23 (b) of the Act prescribing for a retrospective levy of the tax," 

Held, If the scheme of section 3 of the Act for the levy and recovery of the tax is valid under 
Entry 56 of List II so far as future recoveries are concerned, it is not easy to see how it can be said 
that the character of the tax is radically changed in the present circumstances, because it would be, 
very difficult, if not impossible) for the owner to recover the tax from the passengers whom he had 
carried in- the past. 

The incidence of the tax should not be confused with the machinery adopted by the statute to 
recover the said tax. ; . 

If in its essential features a taxing statute is within the legislative competence of the Legislature 
svhich passed it by rcfereace to the relevant Entry in the List its character is not necessarily changed 
merely by its retrospective opcratio.n so as to make the said retrospective operation outside the legis- 
lative competence of the said Legislature. The challenge to the validity of the relrospectis’C operation 
of the Acton the ground that the provision in that behalf is beyond the legislative competence of the 
Bihar Legislature, 'must be rejected.' ■ ■ 

The test of the Icnglli of time covered by the retrospective operation cannot by itself be treated 
as a decisive test for its, validit)'. , ’ • , . . - , 

The restrictions imposed by the said retrospective operation must be held to be reasonable and ' 
in the public interest under Article 19 (5) and (6) and also reasonable under Article 504 (b). 

The Entries in the Seventh Schedule wnferring posver on the Legislatures must receive the widest ; 
denotation. The legislative power conferred on the appropriate Legislatures to enact law in respect 
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of the topics covered by the several entries Ja the three Luts can be exercised both prospectively and 
retrospectively It would be open to the party aflected by the provuioa of the Act to contend that 
the retrospective operation of the Act so completely aiters the character of the tax imposed by it as 
to take It outside the limits of the Entry which give* the Legubture competence to enact the law or 
It ma> be open to contend in the altemat \e that the ratnctions imposed by the Act are so unreason 
able that they should be struck down on the ground that they contras-ene hu fundamental rights 
guaranteed under Article 19 (1) (/) and (g) Taxing statutes are not beyond the pale of the constitu 
uonal limitations prescribed by Articles 19 and 14 The test of rcasonblcness prescribed by Article 
394 (6) u justiciable 

Appeals by Special Lca\c from the Judgment and Order dated 5th September, 
1962, of the Patna High Court m Misc Judl Cases Nos 916 and 918 of 1961 

M C Stl^had, Senior Advocate, (B K P Sutha, A X Suigha and B P Jha, 
Advocates, v^^^h him), for Appellants 

A V Vincanaiha S'ai/n, Senior Advocate, {Anti Kumar Gupta, Advocate and 
D P Singk,Mh liamemurAtfR K GargmdS C Aganea/fl, Advocates of Af/r Jlma 
muriht df Co , ^vlth him), for Respondent 

The Judgment of the Court w-as delivered by 

Gajeniragadkar, J — The short question which these Uvo appeals raise for our 
decision IS m regard to the validity of the retrospective operation of the Bihar 
Taxation on Passengers and Goods (Carried by Public Service Motor Vehicles) 
Act, 1961 (XVII of 1961) (hcrem<ftcr called ‘the Act*) It is true that 
the two writ petitions Nos 916 of 1961 and 918 of 1961 filed by the appellants 

J^amkrishna and others and Messrs Road Transport Co , Dhanbad and 
others respectively in the High Court at Patna along ^vlth 18 others under Articles 
336 and 327 of the Constitution had challenged the validity of the whole of the Act 
The High Court has held that the Act is valid both in its prospective as uell as 
tts retrospective operation la their appeals brought to this Court hy Special 
Z^ve agamst the said judgment, the apj^ants do not challenge the conclusion 
of the High Court that the Act u valid m so far as its prospective operation is con* 
oemed , they have confined their appeals to its retrospective operation Eighteen 
other petitioners ivho had joined the appellants m the High Court have accepted 
the decision of the High Court and have not eomc to this Court in appeal 

Befo c dealmg ivith the points raised by the appellants, it 1$ necessary to 
set out briefly the background of the present dispute On 30th March, 1950, 
the Bihar Legislature pa'^ed the Bihar Finance Act, 1 950 (Bihar Act XVII of 1950) 
this Act levied a tax on passengers andgoods carried by public service motor vchiclfs 
m Bihar Nearly a year aficr this Act came into force, the appellants challenged 
itsvaliditybyimtitutmg a suit No fioof 1951 m the Court of the Fir*t Subordinate 
Judge at Gaya on 5th May, 1951 In this suit, the appellants prayed that the pro- 
visions of Part III of the said Act ^vere unconstitutional and asked for an injunction 
restraining the respondent, the State of Bihar, from levying and realising the said 
tax. It appears that a similar suit was instituted (No 47 of 1951) on behalf of the 
passengersandowncrsofgoodsforobtainingsimilaTreliefs against the bus opera 
tors This latter suit was filed by the passengers and owners of goods m a representa 
tive capacity under Order X, rule 8 Both these suits were transferred to the Patna 
High Court for disposal A Special Bench of the High Court which heard the said 
two suits dismissed them on fith May, 1952 The High Court found that the said 
Act of 1950 did not contravene Article 301 of the Constitution and so, its validity 
was beyond challenge The appdlants then preferred an appeal to th»s Court 
No 53 *95® Pending the said aj^seal in this Court, a similar question h^ been 

decided by this Court in^e case ofA/artan TeaCo , Ltd v The State of Assam and others^ 
In consequent, when the appellant’s appeal came for disposal before this Court, 
it was conceded by the r«pondent that the said appeal was covered by the decision of 
this Court m the c«e oUuahan pa Cn , Ltd and that m accordance with the said 
decision, '^e appeal had to allowncd That is ^vhy the appeal was aUowtd and 
the appellant 'V''cre granted the dedaration and injunction claimed by them m 
their suit This judgment was pronountd on the 12th December, J960 
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The respondent then issued an Ordinance (Bihar Ordinance 'll of 1961) 
on 1st August, 1961. By this Ordinance, the material provisions of the earlier Act 
of 1950 which had been struck down by this Court were validated and brought into 
force retrospectively from the date when the earlier Act had purported to come into 
force.' Subsequently, the provisions of the said Ordinance were incorporated 
in the Act which was duly passed by the Bihar Legislature and received the assent 
of the President on 23rd September, 1961. As a result of the retrospective opera- 
tion of this Act, its material provisions arc deemed to have come into force on ist 
April, 1950, that is to say, the date bn which the earlier Act of 1950 had come into 
force. That, in brief, is the backgroimd of the present legislation. 

The appellants and the other petitioners who had joined by filing several peti- 
tions in the Patna High Court had challenged the validity of the Act on several 
grounds. The High Court has rejected all these gtounds and has taken the view 
that the Act in its entirety is valid. The High Court has found that the provisions 
of the Act no doubt take it within the purview of Part XIII of the Constitution ; 
but it has held that the Act has been passed with the previous sanction of the President 
and the restrictions imposed by it are otherwise reasonable, and so,' it is saved under 
Article 304 (6) of the Constitution. The plea made by the respondent that the taxing 
provisions of the Act wc'e compensatory in charactei- and were, therefore, valid, 
was rejected by the High Court. The High Court held that the principle that-a 
taxing statute which levies a compensatory or regulatory tax is not invalid which 
has been laid dorvn by the majority decision of this Court in the case of The Auto- 
mobile Transport {Rajasthan) Ltd. v. The State of Rajasthan'^, was not applicable to the 
provisions of the Act. The argument that the Act was invalid because it required 
the appellants to act as the agents of ■ the respondent for collecting the tax from the 
passengers and from the owners of the goods without payment of any remuneration, 
was rejected by the High Coiut. . It was also urged that the Act contravened the 
provisions of Article 199 (4) of the Constitution, but the High Court was not im- 
pressed wth this argument ; and the plea that the matters in dispute between the 
appellants and the respondent are really concluded by res judicata, appeared to the 
High Court to be without any substance. That is how the writ petitions filed by the 
appellants failed, and so, they have come to this Court confining their challenge 
only to the validity of the restrospective operation of the Act. 

At this stage, it is necessary to refer to the material provisions of the earlier 
Acts and examine the scheme of the Act impugned. , The Finance' Act of, 1950 
was an amending Act ; it was passed because it was thought expedient by the Bih^ 
Legislature to amend the earlier Bihar Sales Tax Act,,, 1947, and the Bihar Agri- 
cultural Income-tax Act, 1948. Section 12 of the said' Act levied a tax on passengers 
and goods carried or transported by public service vehicles and public carriers. 
Section 12 (i) prescribed the rate of the said taxation at As. -/2/- in a rupee on all 
fares and freights payable to owners of such motor ‘cabs; slage 'carriages, contract 
carriages or public carriers, as carried the goods and passengers in question. Sub- 
section (2) dealt wth the cases' where any fare or freight was charged in a lump sum 
cither for carrying goods or by way of contribution for a season ticket, or otherwise ; 
and sub-section (3) provided that every owner of the public vehicle shall pay into 
the .Government Treasury the full amount, of the tax due from him xmder sub-scc- 
.tio.h (i) or sub-section (2) in such a manner and at such intervals as may be pres- 
cribed and shall furnish such returns by such dates and to such authority as may be 
prescribed. 

In 1954) an amending Act was passed (Bihar Act XI of 1954)5 and section 14 
of this amending Act added an Explanation to section 12 of the Act of 1950- By 
this Explanation, every passenger carried by the public vehicle and every person 
.whose goods were transported by a public carrier was made liable to pay to the 
oryncr .of the said carrier the amount of tax payable under.sub-scctions (i) and (2) 
of section 12, and c\'cry owner of the vehicle or carrier 'was authorised to recover 
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such tax from such passenger or person In other words, >vhcreas befo e the passing 
of the amending Act, the o>vncrs of public vehicles may have been entitled to raise 
their fares or freight Gorges m order to enable them to pay the tax levied under 
section 12 of the Act of 1950, after the amending Act vsas passed, they became en- 
titled to recover the specific amounts from passengen and mvners of goods by way 
of tax payable by them under the said section 


After the Act as thus amended was struckdown by this Court on 12th December, 
i960, an Ordinance was passed and its provisions were included m the impugned 
Act which ultimately became the law m Bihar on 25th September, 1961 The Act 
consists of 26 sections Section 1 (3) expressly provides that the Act shall be deemed 

foha\ecomemtoforceon thefinidayofApnl, Sectnm 2 defines, tnlsr alia, 
go^s, o^s■nc^, passenger and public service motor vehicle Section 3 is the charg 
mg section Section 3 “(t) provides that on and from the date on which this Act 
js deemed to have come into force under sub-section (3) of section i, there shall be 
levied and paid to the State Government a tax on all passengers and goods earned 
by a public service motor \cbiclc Then the sub-section prescribes the rate at 
stfhich the said tax has to be paid There is a proviso to this sub section tvhich 
it is urmccessary to set out Sub-section (a) lays down that etery owner shall, in 
the manner prescribed in section 9, pay to the State Government the amount of 
tax due under this section, and sut^section (3) adds that every passenger carried 
by a public scrv ce motor vehicle and every person whose goods are earned by such 
vehicle shall be liable to pay to the owner the amount of tax payable under this 
section and every otvner shall recover such tax from such passenger or person 
as the case may be There are three more sub sections to this section which need 
not detain us It u ould be noticed that the effect of scciion 3 is that the passengen 
and the owners of goods are made liable to pay the tax to the owner of the public 
service motor vehide and the latter is made liable to pay the tax to the State 
Government audboth these provisionsactreirospectively by virtue of section x (3) 
In other words the tax is levied on passengers and goods carried by the puWic 
vehicles and the machinery devised is that the tax would be recovered from the 


owners of such vehicles Section 4 requires the owners of public service motor 
vehicles to register their vehicles lUnder section 5 security has to be fumishcd 
by Such owners , and returns have to be submitted under section 6 Section 7 
deals with the procedure for the assessment of tax Section 8 provides for the pay 
ment of fixed amount m of tax, and under section 9 provision is made for the 
oayment and recovery of tax Section 10 deals with the special mode of recovery 
Section ri deab with cases of transfer of public service motor vehicle and males 
1 ^ transferor and the transferee liable for the tax as prescribed by it Refund 
IS dealt wiA by section 12 , and appeal, revision and review are provided by sections 
13 14 and 15 respectively Under section j6, power is given subject to such 
^ State Government, to the Commissioner or the pres 

enbed authority to secure the production, inspection and seizure of accounts and 
documents and search of premises and vehicles Section 17 makes the Commis 
si^er and the prescribed authority public servants , and section 18 deals with 
oftenctt and penalti« Section 19 deab with compounding of offences Action so 

prescribe the usual bar to certain proceedmgi, and section 21 refers to the liou 

ion of cenam suit* and pro^cutions Section 22 confers power on the State 
Government to i^ke Rules Section 23 is important In effect, it provides that 
, a! .1?°" o'* shall be deemed to ha^e been done 

under this Act It reads thus — 


Notmthitand ag any judgment decree or order of any Court tnbunal or author ty- 
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{b) any proceeding commenced or purported to have been commenced for the assessment, 
collection for recovery of any amoimt as tax or penalty under the provisions of the said Act or the 
Rules made thereunder during the period specified in clause {a) shall be deemed to have been com- 
menced and conducted in accordance tvith the provisions of this Act, and, if not already completed, 
shall be continued and completed in accordance with the provisions of this Act.” 

There is a proviso to this section which is not relevant for our purpose. Sections 
24 and 25 deal with repeals and savings; and section 26 provides that if any difficulty 
.arises in, giving effect to the provisions of the Act, the State Government may pass 
an order in that behalf, subject to the limitations prescribed by the said section. 
That, broadly stated, is the scheme of the Act. 

In order to appreciate the merits of the contentions raised by Mi’. Sstalvad on 
behalf of the appellants, it is necessary to specify clearly the limited character of 
the controversy between the parties in appeal. The appellants concede that 
the Act in its prospective operation is perfectly valid. They also concede that 
section 23 (c) which validates the acts done under the earlier Act of 1950 is valid. 
It ivould be noticed that apart from the general retrospective operation of the Act 
for which a provision has been made by section 1 (3) section 23 itself makes a 
clear retrospective validating provision, and it is not disputed that the acts validated 
by section 23 {a) have been properly validated. ' With regard to the validating 
provision contained in section 23 {b), it has been urged that the said provision in so 
far as it refers to proceedings commenced under the earlier Act but not completed 
before the impugned Act came into force is invalid. The rest of the provisions of 
section 23 (6) are also not challenged. In other words, it is not disputed that in 
its prospective operation, the Act has been validly passed by the Bihar Legislature 
exercising its legislative power under Entry 56 in List II of the Seventh Schedule of 
the Constitution. The argument, however is that its retrospective operation pres- 
cribed by section i (3) and by a part of section 23 {b) so completely alteis the charac- 
ter of the tax proposed to be retrospectively recovered that it introduces a serious 
infirmity in the legislative competence of the Bihar Legislatm’c ’itself. Alternatively, 
it is argued that the said retrospective operation is so unreasonable that it cannot 
be saved either under Article 304 (6) or Article 19 (5) and (6). It is these two 
narrow points which call for our decision in the present appeals. . 

In dealing with this controversy, it is necessary to bear in mind some points 
on which there is no dispute. The entries in the Seventh Schedule conferring legis- 
lative po^ver on the Legislatures in question must receive the widest denotation. 
This position is not disputed. Entry 56 of the Second List refers to taxes on goods 
and passengers earned by road or on inland watenvays. It is clear that the State 
Legislatures are authorised to levy taxes on goods and passengers by this entry. 
It is not on all goods and passengers that taxes can be imposed under this entry ; 
it is on goods and passengers carried by road or on inland waterways that taxes 
can be imposed. The expression “ carried by road or on inland waterways ” is an 
adjectival clause qualifying goods and passengers, that is to say, it is goods and pas- 
sengers of the said description that have to be taxed under this entry. Nevertheless, 
it is obvious that. the goods as such cannot pay taxes, and so, taxes levied on goods 
have to be recovered from some persons, and these persons must have an intimate 
or direct connection or nexus with the goods before they can be called upon to pay 
the taxes in respect of the carried goods. Similarly, passengers who me carried 
arc taxed under the entry. But, usually, it rvould be. inexpedient, if not impossible, 
to recover the tax directly from the passengers and so, it would be expedient and 
convenient to provide for the recovery of the said tax from the otvncrs of the vehicles 
themselves. That is why it is not disputed by Mr. Setalvad that in enacting a 
law under Entry 56 in respect of taxes imposed on passengers carried by road or on 
inland tvatenvays, it would be perfectly competent to the Legislature to devise a 
machinery for the recovery of the said tax by requiring the bus operators or bus 
owners to pay the said tax. . , , ■ • 

The other point on which there is no dispute before us is that the legislative 
power conferred on the appropritilc Lcgisla,t\ucs to enact law in respect of topics 
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covxrcd by the several entries m the three Lists can be exercised both prospectively 
and rctrospectivdy \Vhcrc the Legislature can make a valid law, it may provide 
not only for the prospective operation of the material provisions of the said law, 
but It can also provide for the retrospective operation of the said provisions Simi- 
larly, there is no doubt that the legislative power m question includes the subsidiary 
or the auxiliary power to validate laws which ha\ e been found to be invalid If a 
law passed by a Legislature is struck down by the Courts as being invalid for one 
inlinnity or another, it would be competent to the appropriate Legislature to 
cure the said infirmity and pass a validating law so as to make the provisions of the 
said earlier law cficctivc from the date when it was passed This position is tinted 
as firmly established since the deaston of the Federal Court in the case of The Umted 
Promrues v Mst Aliga Begtm and others* 

It IS also true that though the Legislature can pass a lasv and make its provi 
sions retrospective, it would be relevant to consider the efiect of the said retroactive 
operation of the law both in respect of the legislative competence of the Legislative 
and the reasonableness of the restrictions imposed by it In other woids, it may be 
open to a party affected by the provisions of the Act to contend that the retrospective 
operation of the Act so completely alters the character of the tax imposed by it 
as to take it outside the limits of the entry which gi\ cs the Legislature competence to 
enact the law or, it may be open to it to contend m the alternative that the res- 
trictions imposed by the Act are so unreasonable that they should be struck down on 
the ground that they contravene his fundamental rights guaranteed under Arlidc 
*9 (t) if) and (g) This position cannot be, and has not been, disputed by 
Mr Sastri who appears for the respondent, ttde The Stale of West Bengal v Subedh 
Copal Bose and o/Airrs*, and Express Pfewspapers {PiiraU) Ltd and another v The 
Union of India and ethers* 


In view of the recent decisions of this Court Mr Sastn also concedes that taxing 
statutes are not beyond the pale of the constitutional bmitations prescribed by 
Articles rpand 14, and he also concedes that the test of reasonableness presented 
by Article 304 (i) js justiciable It is, of course, true that the povs’cr of taxing the 
praple and their property is an essential attribute of the Government and Govern- 
ment may l'‘gitimately exercise the said power by rcfcicncc to the objects to which 
It IS applicable to the utmost extent to which Government thinks it expedient to do 
So The objects to be taxed so long ax they happen to be Within the legislative com- 
petence ofthc I^islature can be taxed by the Leg slaturc according to the exigencies 
of Its ne^$, because there can be no doubt that the State is entitled to raise 
revenue by taxation The quantum of tax levied by the taxing statute, the condi 
tions mbject to which it is levied, the manner in which it ir sought to be recovered, 
are all matters vvithm the competence of the L^islature, and m dealing with the 
fitisiaf iya cifizcn that the taxing statute contravenes Article lo. Courts 
would naturally be circumspect and cautious Where for instance it appears that 
he taxing statute is plainly discriimnatory, or provides no procedural machinery 
fOT assessment and levy ofthe tax, or that it is confiscatory. Courts would be justi 
u 'be impugned statute as unconstitutional In such casts, the 

characto of the material provisions of the impugned statute is such that the Court 
,1^^ jmtified m ^mg the view that, m substance, the taxing statute u a 
Legislature for achieving it, confiscatory purposes nus is 
M o . tbe case of KunnatkaS Tkathsirmi Moopd 

where a taxmg statute was struck down 


2 fl9j4) SG.R 587atpai?e 626 


5 UR.1962SC1^3 
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a challenge to the taxing statute on. the ground that its provisions were unreasonable 
was rejected and it was observed that unless the infirmities in- the impugned statute 
were of such a serious nature as to justify its description as a colourable exercise of 
legislative power, the Court would uphold a taxing statute. ■ ' 

It is in the light of these principles of law which are not iii dispute between the 
parties before us that we must proceed to examine the arguments urged by Mr. 
Setalvad in challenging the validity of the retrospective operation of the Act. Mr. 
Setalvad contends that one has merely to read the provisions of section 3 (3) to 
realise that the character of the tax has been completely altered by its retrospective 
operation. It would be recalled that section 3 (3), inter alia, provides that every 
passenger carried by a public service motor vehicle shall be liable to pay to the owner 
thereof the amount of tax payable under the said sub-section because the scheme 
of the Act is that the tax is paid by the passenger to the o^vner and by the owner to 
the State ; and both these provisions are retroactive. However, in respect of passen- 
gers carried by the owner between 1st April, 1950 and the date of the Act, how can 
the owner recover the tax he is now bound to pay to the State, ashs Mr. Setalvad ? 
Prima facie, the argument appears to be attractive, 'but a closer examination would 
show that the difficulty which the owner may experience in recovering the tax 
from the passengers rvill not necessarily alter the character of the tax. If the scheme 
of section 3 for the levy and recovery of the tax is valid under Entry 56 of List II 
so far as future recoveries are concerned, it is not easy to see how it can be said that 
the character of the tax is radically changed in the present circumstances, because 
it would be very difiicult, if not impossible, for the owner to recover the tax from the 
passengers whom he has carried in the past. The tax recovered retrospeetively 
like the one which will be recovered prospectively still continues to be a tax on pas- 
sengers and it adopts the same machinery for the recovery of the tax both as to 
the past as well as to the future. In this connection, we ought to bear in mind that 
the incidence of the tax should not be confused rvith the machinery adopted by the 
statute to recover the said tax. Besides, as we %vill point out later, it is only during a 
comparatively short period that the owners’ difficulties assume a significant form. 
Stated generally, it may not be unreasonable to assume that from the time when the 
Act of 1 950 was brought into force it was known to all the owners that the Legislature 
had imposed a tax in respect of passengers and goods carried By them and since then, 
and particularly after the amendment of 1954, they may have raised their fares 
and freights to absorb their liability to pay the tax to the State. But apart from 
that, it seems to us that the nature of the tax in the present case is the same both 
in regal'd to prospective and retrospective operations, and so, it is difficult to enter- 
tain the argument that the tax has ceased to be a tax on passengers and is, therefore, 
outside Entiy 56. The argument that the retrospective operation of the Act is beyond 
the legislative competence of the Bihar Legislature must, therefore, be rejected.. In 
this connection, we cannot ignore the fact that prior to the passing of the impugned 
Act there was in operation a similar statute since ist April, 1950 which was struck 
down as unconstitutional on the ground of want of assent of the President. This 
aspect of the matter, ho' doubt, will have to be further examined in the context of 
the appellants ’ case that the retrospective operation of the Act introduces a restric- 
tion which is unreasonable both under Article 19 (i) (/) and {g) and Ai'ticle 
304 Q)) ; but it has no validity in challenging the legislative competence of the 
Bihar- Legislature in that behalf. , , ' 

We may, in this connection, incidentally refer to some decisions of this Court 
where a similar argument was urged in regard to the retrospective operation of some 
Acts. It appears that in those cases, the argument proceeded on a distinction bet- 
rveen direct and indirect taxes. It is well-known that John Stuart Mill made a 
pointed distinction between direct and indirect taxation and tlus distinction was 
reflected in section 92 (II) of the British North America Act -which gave to the 
Legislatures of the Provinces exclusive power to make laws in- relation to direct 
taxation .within the Province; No sucli distinction can bc'madc in regard to the 
legislative power conferred on the appropriate Legislatures. by the respective entries 
SCJ — 97 
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m the Seventh Schedule of our Constitution, and so, it is unnecessary for us to con 
sider any argument based on the said distinction m the present case Hoivevcr, 
this argument vvas urged before this Court m challenging the validity of some Acts 
by reterena to their retrospective operation In the Tata Iron and Steel Co , ZJd v 
The State of Bihar'^, where this Court vras called upon to examme the vahdity of the 
Bihar Sales Tax Act, 1947, as amended by the Amendment Act of 1348, one of the 
points urged beJore this Court was that whereas sales tax is an indirect taxOn the 
consumer inasmuch as the idea m imposing the said taxon the seller is that he should 
pass it on to his purchaser and collect it iiom him, the retrospective operation of the 
Act made the imposition of the said tax a direct tax on the scllci and so, it was 
invalid Thu argument was rejected A similar objection against the retrospec 
ti\c ooeia ion of the Madras General Sales Tax Act, 1939, as adopted to Andhra 
by the Sales Tax Laws Validation Act, 105C, was rejected in the case of 
M P V SundararamUT & Co v The Slate of Andhra Pradesh and enother* 

In \f«rrx J A fut Mills Co , Ltd v State of Uttar Pradesh and another^, the 
argument that the character of the sales lax as enacted by the U P Sales Tax 
Act, 1948, was radically altered in its retrospective operation, was Iikcwi‘c rejected 
The same argum^t in respect of an excise tax raised before this Court in the case of 
Messrs Chkolabkai Jeihabhat Patel (d Co \ Union of India and others* was for similar 
reasons rejected The position, ihercforc, appears to be well settled that if m its 
essential features a taxing sumte is within the legislative comiictcncc of the Legis 
laturc which passed it bv reference to the relevant entry in the List, its character 
IS not necessarily changed merely by its retrospective operation so as to make the 
said retrospective operation outside the legislative comnefence of the said Legis 
hture, and so, we must hold that the challenge to the vahdity of the rctrospectne 
operation of the Act on the ground that the provision in that behalf is beyond the 
legislative competence of the Bihar Legtslamre, must be rejected 

That lakes us to the question as to whether the restriction imposed on the appel 
laoti’ right under Article 19 (i) (/)ard(g) by the retromcciivc operation of the Act 
IS reasonable so as to attract the provisions of Article 19 (5) and (6) The same ques* 
tion arues m regard to the test of reasonableness prescribed by Article 304 (W 
Mr Setalvad contends that since it is not disputed that the retrospective opera 
tion of a taxing statute is a relevant fact to consider m determining its reasonable 
ness, it may not be unfair to suggest that if the retrospective operation covers a long 
penoa like ten years, it should be held to impose a restriction which is unreasonable 
ard as such, must be struck down as being unconstitutional In support of this plca« 
Mr Setalvad has referred us to the observations® made by Sutherland “Tax 
statutes ”, says Sutherland, 

‘ may be retroact VC if the LcguUture dearty foiotendi If the retroactive feature of a law 
is arb trary and burdensome, the statute will not be sustained The reasonableness of e*<i 
retroactive tax statute will depend on the circurastancQ of each ease A statute retroactively 
Imposing a tax on income earned between ibe adoption of an amendment making incota^laaci 
legal and the pasuge of the Ineome>tax Act is not unreasonable Likewise an income tax no* 
retroactive bevond and year of Its passage IS clearly val d. ’i^e longest period of retroactmly 
sintained has been three years In general, income taxes are raid although rctroactne, if 
affect prior but recent transactions 


Basing himself on those obscrvrationj, "Mr Setalvad contends that since the period 
coxered by the retroactive operation of the Act is between the ist April, 1950 and 
the 23th Sen ember, 1961, it should be held that the restrictions imposed by suth 
retroactive oneranon are unreasonable, and so, the Act should be struck down 
regard to its retrospective operation 


1 (1958JSCJ 818 1908SCR. 1355 at 
p. 1377 

2 (19o8)Saj 459 (1958) 1 An WR 
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• • We do not think that such a mechanical test can he applied in determining the 

validity of the retrospective operation of the Act.^ It is conceivable that ^ses may 
arise in which 'the retrdspective operation of a taxing or other statute' may introduce 
such an element of unreasonableness that the restrictions imposed'by it may be open 
to serious challenge as unconstitutional; but the test of the length of time^ covered 
by the 'retrospective operation cannot, by itself,' necessarily be a decisive test. 
We may have a statute whose retrospective operation cbvers a comparatively 
short period and yet it is possible that the nature of the restriction imposed by it 
may be of such a character as to introduce a serious infirmity in the retrospective 
operation. On the other hand, we may get cases where the period covered by. the 
retrospective operation of the statute, -though long, will not introduce any such 
infirmity. Take the case of a Validating Act. If a statute passed by the Legislature 
is challenged in proceedings before a Court, and the challenge is ultimately sustain- 
ed and the statute is struck down, it is not unlikely that the jjidicial proceedings 
■ may occupy a fairly long period and the Legislature may well ■ decide to await 
the final decision in said proceedings before it uses its legislative power to cure the 
alleged infirmity in the earlier Act. In such a case, if after the final juai cial verdict 
is pronounced in the matter the Legislature passes a Validating Act, it may well 
cover a long period taken by the judicial proceedings in Court and yet it would be 
inappropriate to holci that because the retrospective opeiation covers a long period, 
therefore, the restriction imposed by it is unreasonable. That is why we think the 
test of the length of time covered by the retrospective operation cannot by itself be 
treated as a decisive test. , . 

Take the present case. The earlier Act was passed in 1950 and came into force 
on the 1st of April, 1950, and the tax imposed by it was being collected until an 
order of injunction was passed in the two suits to which we have already referred. 
The said suits were disroissel on the 8th May, 1952, but the appeals preferred by 
the appellants were pending in this Court until the 12 th December, i960. In other 
words, between 1950 and i960 proceedings were pending in Court in which this 
valiaity of the Act was being examined, and if a Validating Act had to be passed, 
the Legislature cannot be blamed for 'having awaited the final decision of this Court 
in the said proceedings. Thus,, the period covered between the institution of the 
said two suits and their final disposal by this Coiut cannot be pressed into service 
for challenging the reasonableness of the retrospective operation of the Act. 

It is, however, urged that the retrospective operation of the Act emring the 
. period covered by the orders of injunction issued by .the trial Court in the said two 
suits must be held to be unreasonable, and the argument is that in regard to the said 
period the retrospective operation should be struck down. Similarly it is urged 
that the said retrospective operation should be struck down for the period between 
i2th December, 1960, when this Court struck do.w'n the earlier Act and ist August, 
ig6i when Ordinance II of ig6i was issued. We do not.lhink it would be appro- 
priate in the present case to examine the validity of the retrospective operation by 
reference to particular periods of time covered by it in the manner suggested by 
Mr. Setalvad ; and so, wc are not prepared to acfcept his argument that the retros- 
Ijcctive operation of the Act is invalid so far as the period between 12 th December, 
i960, when the earlier Act was struck down by this Court, and the 1st August, 
igfit, w’hen the Ordinance was issued, is concerned. It would be realised that in 
, such a situation there would always'be some time lag between the- date when a 
particular Act is struck down as unconstitutional, and the date on which a retros- 
pective Validating Act is passed. Besides, the circumstances under which the oraers 
of injunction were passed by the trial Court cannot be altogether ignored. 
Mr. Sastri contends tliat the two suits filed by the appellants and the passengers 
and the owners of goods-rcspectively disclose a common design'and can be treated 
as friendly suits actuated by the same motive, and we do not think that this contention 
can be rejected as ^vholIy unjustified. ..Apart from it, when the injunction was 
iss-ued .against the respondent in the appellant.s’- suit, the appellants gave an under- 
taking in writing to pay tite taxes payable on the fares and freights as provided by 
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the law in case their suit failed As wc have already seen> their suit was dismi<!sed 
by the High Court on 8th May, iQ^a, so that it was then open to the re*pordcnt 
to call upon the appellants to pay the tixes for the period covered by the orders 
ofiniunction and to require them topav future taxes because the earlier Act uncer 
ivhich the taxe« Were recovered was held to be valid by the High Court It is no 
doubt suggested by Mr Setalvad that the spirit of the undertaking required that no 
recoverv should he made until the final disposal of the proceedings betueen the par- 
ties We do not see how this argument about the spirit of the undertaking can avail 
the ap lellants As soon as their suit against the respondent was dismissed, the 
respordent was at liberty to enforce the provisions of the Act and the dismissal of 
the suit made it possible for the respondent to claim the taxes even for the period 
covered be the order of injunction We do not think that in the context, the dis 
missal of the suit can legitimately refer to the final disposal of the appeal filed by 
the apoellants before this Court In any event, having regard to the genesis of the 
tsvo sui’s, the nature of the orders of injunction issued m them and the character of 
the undertaking ^fnen by the appellants, we do not think it would be possible to 
sustain Mr Setalvad s argument that for the period of the injunction the retrospectn e 
operation of the Act should be held to be invalid 

In this connection. It would be relevant to refer to another fad which appears on 
the record Along with the appellants, i8 other bus owners had filed writ petitions 
challenging the val dity of the Act These pelitioncre have not appealed to this 
Court p'esumablv because their cases fall under the provisions of section 23 (a\ 
of the Act It IS likely rhat thev had paid the amount*, and since the amounts paid 
under the provisions of the earlier Act are now deemed to have been paid under the 
provisions of this Act, thev did not think it worthwhile to come to this Court 
against the decision of the High Court Apait from that, it is not unlikely that other 
bus owners may have made similar payments and the appellants have, therefore, 
come to this Court because thev have made no payments and $0, their rases do not 
fall under section 23 (<i),ormaybe,theircase$faUundcr section 23 (h) Theposition, 
therefore, is that the retrospective operation of section 23 (a) and ( 5 ) cover respec 
tively cases of payments actually made under the provisions of the -sarher Act, 
and cases pending inquiry and the retrospective operation of <ection 3 (3) read with 
section 1(3) onlyapolies to cases ofperson* who did not pay the tax during thewhole 
ofthe period, or whose cases were not pending, and jf 1$ this limited dais of persons 
whose interests are represented by the appellants before us Hav ing regard to the 
somewhat unusual circumstances which furnish the background for the enactment 
ofthe impugned statute, we do not think that we could accept Mr Setalvad s argu 
ment that the retrospective oneration ofthe Act imposes restrictions on the appel 
lants which contravene the pro visions of Article 19 (i) (/) and (g) In ourommon, 
having regard to all the relevant facts of this case, the restrictions imposed by the 
said retrospective operation must be held to be reasonable and in tbc public interest 
under Article 19 (5) and (6) and also reasonable under Article 304 {b) 

There is only one more point to which reference must be made ^Vc have 
already noticed that the High Court has rejected the argument urged on behalf 
of the State that the imposed by the Act is of a compensatory or regulatory 
character and therefore, is valid Mr Sauri wanted to press that part of the case 
m the State before "us He urged that according to the majority decision of thi* 
Couit m the ca«e of the Aniomobtle Transport {Rajasthan), Ltd *, it must now be taken 
to be settled that 

‘ re^atory meaiure* or measures imposiog cocapCDsatory taxes for the use of trad b? 
laciliues do not come with a the purview of the restncuoos contemplated by Art cle 301 
measures need not comply w th the requirements ofthe proviso to Article 304 rtl of the Coniu- 
tution (page 1424) ^ 

On the other hand, Mr Setalvad has argued that this doctrine of compensatory 
or regulatory taxation which is mainly based on Australian decisions cannot be 
extended to the present case, and he Contends that if th? doctrmeof regulatory or 
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compensatory taxes is very liberally construed, • it would tend to cover all taxes, 
because in a loose sense, all taxes raised by the State can ultimately be said to be 
compensatory in a far-fetched manner, and in that way, the well-recognised consti- 
tutional difference between a tax and a foe will be- obliterated and the provi- 
sions of Part XIII ot the Constitution will lose all their significance. Part XIII 
contains provisions which constitute a self-containea Code and we need not really 
travel outside the said provisions in determining the validity of the tax imposed by 
the Act. Since we have come to the conclusion that the challenge to the validity 
of the retrospective operation of the Act cannot be sustained, we do not think it 
necessary to pursue this matter -any further. 

In the result, the appeals fail and are dismissed with costs. 

V.S. Appeals dismissed. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisoiction.) 

Present : — ^K. Subba Rao, Raghubar Dayal and j. R. Mudholkar, JJ. 

Municipal Council, Palai, through the Commissioner of Munici- 
pal Council, Palai (In all the a|.peals) . , Appellant* 

V. 

T. J. Joseph and others . . Respondents. 

Inlerprelation of Slaluis — Doctrine of implied repeal if earlier statute hy later statute — Scope and ttalure of 
— Traoancore District Municipalities Act {XXIII ^1116 M.E. {corresponding to A.D. 1941), sections 2E6 
and 287 — If repealed by Travancore-Cochin Motor Vehicles Act, 1125 M.E. {corresponding to A.D. 1950), 
section 72. 

It is uadoubtcdly true that the Legislature can exercise the power ol repeal by implication. But 
it is an equally well-settled principle of law that there is a presumption against an implied repeal. 
Upon the assumption that the Legislature enacts laws with a complete knowledge of all existing lasvs 
pertaining to the same subject the failure to add a repealing clause indicates that the intent was not 
to repeal existing legislation. Of course the presumption will be rebutted if the provisions of the new 
Act are so inconsistent with the old ones that the two cannot stand together. 

For implying a repeal another thing to be considered is whether the two statutes relate to the 
same subject-matter and have the same purpose. "i 

The third question to be considered is whether the new statute purports to replace the old, one 
in its entirety or only, partially. Thc-further question which is to be. considered is whether there is 
r^ugnancy bchveen the old and new law.' • 

• Another question to be considered is whether a general statute r^cals a special and local statute 
A general statute applies to all persons and localities within its jurisdiction and scope as distinguished 
from a special one which in its ‘ operation b confined to a particular locality, and, therefore, where it 
b doubtful whether the special statute was intended to be repealed by the general- s'tatute, the 
Court should try to give effect to both the enactments as far as possible. 

In the instant case it seems however clear that bearing in mind the fact that tlie provbions of 
section 72 of the Travancofe-Cochin Motor Vehicles Act were' intended to apply to a mucli tvider 
area than those of sections 286 and 287 of the Travancorc Dbtrict Municipalities Act, it cannot be. 
said that section 72 of the Travancore-Cochin Motor Vehicles Act was intended to replace those pro- 
vbions of the Travancore District Municipalities Act. The intention of the Le^blature appears to be 
to allow the two sets of provbions referred above to co-exbt because both are enabling ones. 

Appeals by Special Leave from the Judgment and Order dated i8th. Novem- 
Jjcr, 1959 of the Kerala High Court in O.P. Nps. ^yg, 580 and G47 of 1959. 

M. U. Isaac, Girish Chandra and Sardar Bahadur, Advocates, for Appellant. 

. The Judgment of the Court w’as delivered by 
, Mudholkar, J. — ^The Municipal Couhcil, Palai, the appellant before us, passed 
[ a resolution on 12th September, 1958, providing for the uselrom ist October, 1-958, 

; ofa public busstand constructed byit lor Stage carriage buses starting Irom and 
returning to thc'municipal limits of Palai oripassingtlirough its lirnits. -A fee of Re. i 
■ per day was to be charged-.on every such bus and 50 nP. per day on buses which 
/■ merely pass through the munici|)al limits. The resolution also prohibited theusc. 

/ ’G-A. Nos. 79 to 81 of 1961. • - • ■ ' 14th Tebru'ary,' 1963. 
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aftCT that ditc of any oth« puUiC place or the sides ol any public str^t n .Am Pala. 
alter tna _ ^ stand or a halting place At the request of the bus opera- 


Muntcipal limits as a bus stand or a ftaiting pace uzc requoL o. uiu 

torTthe^Municipal Council, by aresolution, dated 24lh September, 1938, r^uced 
the rates from Re i to 80 nP- per day and from 50 nP. to 40 nP per day By a further 
resolution dated 22nd November, 1959, the Municipal Council modified the resolu- 
tion oi i2th Septemoer, 1958, and instead imposed a prohibition on using as a dus 
stand or halting place a pubbe place or side of a public road within a radius of 
511 turlongs from the Municipal bus stand Some of the operators who were using 
that bus stand did not pay the charges due from them for the use of the bus stand 
Demand notices were, therefare, issued against them The respondent m this appeal, 
Joseph, as well as the respondents la the other two appeals, Anthony and ^pen 
who were recipients of such notices preferred wTit petitions before the High <^tirt 
of Kerala challenging the validity of the action taken by the Municipal Council ana 
praying for qu'vshing of the demanu notices issued against them 

It may be mentioned that the various resolutions of the Municipal Council to 
which we have adverted were passed by it in exercise of the powers conferred upon 
it by sections 28G and 287 of the Travancore Dutrict Municipalities Act, XXIII 
of II 16 M E (which corresponds to A D *94*) Those provisions read thus i 


' (1) The muniapal council may eonstnict or provide public landingplaces halting places 

and cart itanda and may levy fees for the use of the tame 

(2) A ttatemeat in English and a lai^uage of the diitnct of the fees fixed by the Conned for 
the me of luch place ihall he put up in a coaqucuous part thereoL 


Exptenaiien —A cart itand ahall, for the purposes of this Act include a stand for carnages and 
ajumals 

287 \Va*^ a mia e pil cojned hat provided a public landing place halting place ot cart 
stand the eve'utive authority may prohibit the use for the same purpose by any person within such 
dtftaaes thereaf as niiy b‘ determined by the muaiapal council, of any publie place or the sides 01 
any publie street. ' 


The reason given by the Municipal Council for taking action under these provisions 
IS that about 80 stage carnage buses start, halt in, or pass through the municipal 
limits of Palai and the members of the public using them were being put to «etioo8 
inconveniences forwantofaproperwaitingroom and other necessary convenicoce* 
Further, the unsystematic manner m vvhich the buses were parked and phed affect 
ed the sanitation of the town In order to unprovcmatlers the Municipal Council 
claims to have utilised a plot of land worth Rs 50,000 located almost at the centre 
of the town and constructed a bus stand at a cost of R.« 80,000 wherem, among 
other things, it has providca separate wailing rooms for men and women, sitting 
accommodation, electric fans, sanitary conveniences, drinking water, etc., as abo 
garages and booking offices tree ol cost for bus operators using the bus stand It ** 
claimed on behalf of the Municipal Council that by establishing the bus stand 
has not only acted within the scope 01 the powers conferred by the Act but abo m 
public intereat and for preseiving the health ana sanitation of the town 

On behalf of the respondents it was contended that the provisions of secoon* 
288 and 287 of the Travancore District Mumcipalitites Act stood repealed by impb 
cation by virtue of the provisions of section 72 of the Travancore Cochin MoW' 
Vehicles Act, 1125 ME (correipondmg to AD 1930) which came into force 
on 5th January, 1930 That section reads as follows 


Oiveram-jt or aay authority autlwrued m this behalf by the Government may m consJ“ 
t ,1 w th th- la il authanty hivmg jurwdictioa to the area coacemed. determine placa at vrtocn 
mator vehicle mvy *tanl either indefiaiiely or for a specified period of time, and may detennifl« 
the pUcei at which pub! c service vehicles may stop for a longer time than is nceesjary for the ubei 
up and setting down Of passengers.” .■ 


Incidentally we mvy m*iition that this section continued m force until the Travan 
wre-Lochm Motor Vehicles Act was replaced partially by the Motor Vcbick* 
Act, ip39 (GmtralAclIV of 1939) os rts extension to Travancore-Gochm by P^rtB 
Saw (Laws) Act, 1951 {Central Act III of 1951). The Central Act of course 
no bearing upon the argumeit advanced o*fore us because if tnf tet sections 28G 
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287 were repealed by implication by section 72 of the Travancore-Cochin Motor 
Vehicles Act the effect of the partial replacement of the Travancore-Cochin Motor 
Vehicles Act by the Central Motor Vehicles Act does not fall to be considered. 

The High Court accepted the contention urged by the respondents in these 
three appeals and observed : 

“ The T. C. Motor Vehicles Act, 1125 was enacted, as tlie Preamble shows, in order to provide 
‘ a imirorm law relating to motor vehicles ’ and we see no reason why_ sections like 28G and 
287 to the extent they militate against such uniformity should not be considered as having been 
repealed by implication.” 

In support of their conclusion they have placed reliance upon certain decisions. 
The first of these decisions is DaWs .Clerk of the Commissioners of Sewers of the City of 
London v. The Metropolitan Board of Works^. The High Court quoted the following 
observations of Erie, C.J., as supporting its conclusion : 

“ I think that where the same power is given in two different bodies to number houses, the exer-: 
cise of these posvers concurrently by both bodies would be entirely destructive of the object for which 
they were conferred ; they cannot, therefore, exist together, and in accordance with general prin- 
ciples, the power more recently conferred overrides that which was conferred by the prior Act.” 

That was a case where action had been brought by a Clerk of the Commissioners of 
Sewers of the City of London against the Metropolitan Board of Works for recovery 
of damages resulting from the defacement of numbers of houses by the Metropolitan 
Board of Works from houses in Fann Street, Aldersgate. Those numbers had been 
inscribed by the Commissioners of Sewers by virtue of the powers conferred upon 
them by the City of London Sewers Act, 1848, with regard to the sanitation and 
management of the City of London. The Metropolis Local Management Act 
(18 and 19 Viet. c. 120) which was passed in the year 1855 intended to provide 
for the better sewerage, drainage etc., of the whole of the Metropolis and section 141 
thereof made a general provision as to naming streets and numbering houses. It is 
in exercise of this power that the Board effaced the numbers which hau been inscri- 
bed by the Commissioners of Sewers on certain houses and put different numbers on 
them. The Court found that the powers conferred by the two statutes were sub- 
stantially, though not strictly, the sanie. It also found that in respect of certain 
matters the powers conferred by the Commissioners of Sewers of the City of Lonaon 
Act were preserved. But in respect of certain general matters the whole work in 
the Metropolis was expressly brought within the jurisdiction of the Metropolitan 
Board of Works and section 141 gave the Board a general authority over the whole 
of the Metropolis including the City of London. After stating the general principles 
of construction, the Court said that as soon as the Legislature is founa dealing with the 
same subject-matter in two Acts, so far as the later statute derogates from and is 
inconsistent with the earlier one, the Legislature must be held to have intended to 
deal in the later statute with, the same subject-matter which was. within the ambit 
of the earlier one. Upon this view they held that the, MetropoUtan Board of Works ; 
had authority to name streets and number houses in the City of London arid that 
the orders ol the Boaro as to numbering of houses in the City of London override the 
order of the Commissioner in the same matter. A question was posed before the 
Court as to whether the Commissioners of Sewers of the City of London had authority 
' to number the houses ana buildings ih the streets in the City of London tinder section > 
145 of the City of London Sewers Apt even after the passing of the Metropolitan. 
Local Management Act. ' The learned Judges declined to answer that question and 
Erie, C.J., said : ' . 

“ When the MetroiraUtan Board of VVorks choose to interfere in a matter which is entrusted to 
by the general Act, the city commissioners are subject to the Metropolitan Board. But, whether a 
concurrent jurisdiction is given to the city commissioners, where the Metropob'taii Board have not . 
chosen to exercise their powers, is a quation upon which it will be our duty to pronoimccan opinion - 
when the point ‘is properly presented to US. 7 

What has to be rioted in this case is that the laws with which the Court was concer- * 
ned covered more or less the same subject-matter and had the same object to serve;' 

.. . , 1 . .K 2 E,R. 1104 : 31 L.J.G.P. 223 . ■ . 
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Further, this decision has kept at laigc Utc question svhethcr powers conferred upon 
one authorit> by an earlier Act could continue to be exercised by that authority 
after the enactment of a proMSion m a mbsequent law conferring wide powers on 
another authority which would incluue some of the powers conferred by the earlier 
statute till the nevs authoritj chose to exercise the powers conferred upon it 

The second decision rehed upon oThe Great Central Gas Connm'rs Co \ Chrkt^ 
That was a case m whicn a company incorporated under a private Act was restne 
ted to charge 4 shillings per 1,000 c fi ofgas supplied by it By a subsequent public 
Act for the suppl> of gas to the Metropolis an mcreasjsd standard of purity and 
lUummatuig power was required of the companies electing to adopt the provisions 
of that Act as to price puritj and illuminating power and an increased charge was 
allowed to be made by them The quotion was whether the company was restric- 
ted to charge only 4 shillings per i 000 c ft of gas supplied by it It ivas urged on 
bchalfof the company tliat the later Act r^ieaJcd the earlier one and that there 
fore, the company was not restricted to the charge of 4 shilling* After quoting the 
provision m the prnate Act containing the restriction the Court obser\cd 

Althougli tliat section u not in twins repealed yet it becomn a clause m a private Act of Parlia- 
fflcnt quite laaonnstent «i>h a clause in a subsequent puhtm Act Tbat u sufficient to ^et ndof the 
clause m the pmatc Act. Look ng at the I 9 cb section of tbe^enwat Act we think it is unposs ble to 
read it otherwise than as repealing the 2 ith tectum of the private Act IVe are bound as well by the 
plainwordsofthe Act as by the general scope and object of It and also by the just ee of the case. ** 

It ^y^^ thus be seen that the foundation of the decision was that the later statute 
was a general one whereas the previous one was a special one and, therefore, the 
special statute had to givr way, to the later general statute 

We ha\ e not been able to trace the third case upon sshich the learned Judges 
liave rehed because the reference ivhich they hat e given of that case m the judg 
ment is incomplete They have merely stated “ 103 LKJB ’* without stating the 
page of the report or the names of the parties Unfortunately all the citations of 
the High Court suffer from the latter defect They have, however, given the fol 
lowing quotation from the judgment of Scrutton, L J , and Maugham, L J Hic 
quotation from the former is 

1 repeal the previous Act also in uiothcr way namely by enacting a proiis on clearl) incon- 
sstnit yrith the pimous Act 

The. quotation from the judgment of Ivfangbam, LJ, is 

Itisquiteplamthat the Legislature isuiiable,accord2agtoourconst tut 00 tobuid itselfas to 
the for&tofsubsequeallegislat on aadittsunpossbleforParliameattosay that in no subsequent 
Act of Parliament dealing with lb is same subjeci mailer shall there bean anpJ ed repeal 

The latter observations make it clear that the doctrine of imphcd repeal was 
invoked while considering two statutes— one earlier and the other later the sub- 

ject maffer of 6<Ftft of which -was the same 

The High Court then quoted certain observations of Issacs, J , m an Austra 
loan case Coodinn v Fkillip^, which are mudi to the same effect as those of Mau 
gham, L.J Fmally, they ha\e relied upon the statement of law made m Sutherland 
on Statutory Construction, Volume I, page 460 The substance of what they have 
quoted IS that the doctrine of implied repeal is wtdl recognized, that repeal by 
implication is a convenient form of legislation and that by usmg this device the 
Le^lature must be presumed to intend to achune a consistent body of law 

It 13 undoubtedly true that the Legislature can exercise the power of repeJ 
by imphcation But it is an equally wTD-settled principle di law that there is a 
presumption againSt an implied repeal Upon the assumption that the L^islaturc 

enacts laws with a complete knowledge of ^existmg laws pertammg to the same 

subject the failure to add a repealing clause mdicales that the mtent 'ivns not to repeal 
existing legislation Of coiirse,_;tht3 presumption wU ^ rebutted if the provisW 
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of the new Act arc soi inconsistent with, the old ones- that th& two cannot stand 
toge ther. As has been observed by Crawford ort Statutory Construction, page 631,- 
para 31 1 : 

“ There must be what is oftm ’called such a positive repugnancy between the two, provisions^ of 

the old and the new statutes that thcy cajinot be reconciled ani made to stand In other 

■words, tljcy must be ahsplutely repugnant or- irreconcilable. Otherwhe, therein he no. imphcd' 
repeal. . . .for the intent of the Lcsisl^tute to.rcpea.1 the old enactment is utterly lacking. 

Tho reason for the rule that an implied repeal will take place in the event of clear 
inconsistency or repugnancy, is pointed out in- Qrofby'V. Patch\, and is- as follovvs : 

“As laws are presumed to be passed with deliberation, and with full knowledge of all existine ones 
on the same subject, it is-but .reasonable to conclude that the Legislature, in passing a statute, didnot 
intend to interfere vdth or abrogate any former law relating to the same matter, tmlcss the repugnancy, 
between the two is irreconcilable. Sowen v. Lease*. It is a rule, says Sedgwick, that a general 
•statute without negative; words.will not repeal thp partipnlar provisiqns gf n former .one, unless the 
two acts are irreconcilably.inconsistent. * Xhcreaspn-and philpsoghy ofthcrule,,’ saj-s the author, 
■* is, tlmt when the mind of the legislator has been turned- to the details of a subject, and ho ha? 
acted' upon it, a subsequent statute in general terms, or treating the subject in a general manner, 
and hot expressly contradicting the original Act, shall not be considered as intended'to effect the more 
particular or positive previous provisions, unless it is absolutely necessary to.giv.e the.lattcr Act such q 
.ccBStruction in order that its words.shali.have any meaning at all, 

5or implying- a repeal the net^t thing to be considered is whether the Uvo statutes 
relate, to the sapie subjentTWatter and have, the same.purpo.sc. Crawford has stated 
at page 634 : 

"And, as we have already suggested, it is essential that the new statute cover the entire subject- 
matter, oC'thc old; 3 ,oriienvi 5 .e there is np.indipation. ofthc intent; qf the Legislature, to abrogate the 
o.ld i.aw. Consequently, the later enactment will be construed, as a. continuation of the old one.” 


The third question, to- be considered is whether the new statute purports, to repalcc 
the old one in its entirety or only partially. Where replacement of an earlier statute 
is partial, a question like the one which the. Court did not choose to answer in.thc 
•Commissioners: of SewgTs cose®, would arise for decision. 

It must be- remembered that at the basis o.f the doctrine of implied' repeal' is 
the presumption that the Ecgislature which, must be deemed to know the existing 
law did not intend to create any confusion in the law by retaining; conflicting provi? 
.sions on the statute book and, thereforci when the Cojurt applies this doctrine it- 
docs no more than give effect to the intention, of the Legislature ascertained by’ 
it in the usual way i-.e., by examining the scope and the object- of the t\Yo enact-' 
unents, the earlier' and the later. . . ' . 

The. further question which -is. to.- be, considered is' whether tljerc is any repxig- 
mancy between the old and the, n^ law. In, order to ascertain whether there is, 
xepugnancy or not, this Court has, laid down the following, principles, in Deed Chand ' 
w.. The State, of UMar, PirfldesK^.. 

I. Whether there is direct conflict between the two provisions J . . . 

2., wherc.the Legislature intended to lay down, an exhaustive, code in respect 
•of the subject-matter replacing, the. earlier law,;, ‘ 

3.. , whether the two laws, occupy, the same field. , :. 

Another principle of law which, has, to- be. borne.’ in mind is stated thusJbyi 

Sutherland on .Statutory- Construction (Yol. I, 3rd. edition, page. 486), : 


Repeat qf special and local’ sUstutes by. general'stalutes ^ The enactment of a general law broad cnoucH 
m Its scope and application to cover the field of operation of a special or localstatute will-Kcneraflv- 
:notrcpeala statute which limits its operation to a particular phase of the subject covered by the general 
law, or to a particular locality, within, the jurMictional scope of the general statute. An imnlied 
Tcpcal of pnor statutes will be restneted to statutes of the same general nature, since the Legislature L 
ppumed to have known of the existence of prior special or particular legislation and to ha-ve contem 
plated only a gmeral treatment of the subject-matter by the general enactment. Therefore where 
the later general statute do« not propose an irreconcilable conflicti the prior special statute ’will be 

construed as remaining m effect as a qualification of or exception to the general law ” 


1. 18 Calif. 438 quoted by Crawford “Sta- 
-•tutory Construction ” page 633. 

2. 5 Hill 226. 


3; 

4. 
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Of counc, there is no rule of to prevent repeal of a special by a later general 
statute and, therefore, where the provisions of the special statute arc wholly re- 
pugnant to the general statute, it would be possible to infer that the special 
statute ivas repealed by the general enactment A general statute applies to all 
persons and localities within its jurisdiction and scope as distinguished froraaspcaal 
one which m its operation is confined to a particular locality and, therefore, ivhere 
it is doubtful whether the special statute was intended to be repealed by the general 
statute the Court should try to give efiect to both the enactments as iar as possible. 
For, as ha? been pointed out at p^c 470 of Sutherland onStatutotry Construction, 
Vol I ivhere therepealing effect of a statute is doubtful, 

the statute « to be sinctly construed to effectuate its cons stent operation with previous 
Icfulioon 

In the case before us the contention is not that thcwhole of the District Muni- 
cipalities Act has been abrogated by the Motor Vehicles Act but that section 72 
of the latter Act is the complete law on the subject of detcrmming parking places 
for motor vehiclcsand that in so far as sections a86 and 287 of the Travancsire Dis- 
trict Municipalities Act are m conflict with that law, they must give way to it or m 
other ivords they must be deemed to have been repealed by implication The 
general pnnaples which apply to a consideration of the question whether the later 
enactment repeab an earlier one by implication woU also have to be applied to 
the kind of case which is before us 

e have already quoted section 72 of the Travancore Cochm Motor Vehicles. 
Act It empowers the Govenunent or an authority authorised by it to detenmne 
m consultation with a local authority places at which motor vehicles may stand or 
halt Section a86 of the Travancore District Municipalities Act empowers the Muni* 
eipal Council to construct or provide public halting places and cart stands and 
levy fees for their use Ontheiioeofihwedonotseeaay inconsistency between 
the two provisions because it is open to the Municipal Council to exerave its powers 
under section s86 and charge fees from bus owners making use of the conveniences 
provided by it Simultaneously with the exercise of the jiower under that section 
by the Municipal Council the Government or other appropriate authority may 
exercise the power under section 72 and there will be no conflict in the exercise by 
them of their respective powen Since the powrs under this provision are to be 
excised m consultation with a local authority, m practice actual conflict may be 
obviai^ by the Government not exercising its powers under section 72 of the Travan- 
corc-Cochin Motor Vehicles Act where the Municipality has taken action under 
Sections 280 and 287 of the Travancore District hlunicipalites Act Even assum- 
ing that it does, it ■will have to do so m consultation with the Municipality and it 

be legitimate to expect that the ultimate action would be such as not to brmg 
about any conflict 

It has also to he bortiem mind that Section 72 of the Travancore Cochm Motor 
Vehicles Act was enacted for the purpose ofenablmg the Govenunent and the appro- 
priate authority to make provjsioni for parlung places not only m mamapal 
areas but in non mun cipal areas as weU as also in municipal areas where the 
munimpality has taken no action under section 286 Would it then be proper to 
say that there is a conflict between section 286 of the Travancore District Mum 
mpahties Act and section 72 of the Travancore Cochin Motor Vehicles Act ’ 
The latter provision has a wider temtorial application than the fonner and can 
m that sense be said toTie a general one, while the former bemg aspplicable only 
to mun^jpal areas « a special one Bemg a special provision section 286 cannot 
readUy be <»iuidercd as having been repealed by the more general provision of 
section 12 of the Travancore Cochm Motor Vehicles Act But we must bear m 

mmd that region 286 docs not -stand by itsdf and m order to effectuate the 
purpose underlying it the X-cgislature has enacted section 287, apparently intending 
that when action is taken by a municipality under section 286 it may also take 
consequential action under section 287 
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OouJd it, thctcrore, ^ 

™c’oth“ bSise^h^e undJ section 287 a municipality can prohibit the u« as a 
hauS pl 2 e Of any place within a specified distance of the bus stand constocted 
bv h the Sverronent or other appropriate authority can by order permit places 
within the prohibited area to be used as halting places It is urged before us on 
behalf of the Municipal Council that until action is taken under section 72 of the 
Travancore-Cochin Motor Vehicles Act which will have such result, it cannot be 
said that a conflict wiU arise and that until such conflict actually takes place the 
old provision must stand. In support of this contention learned Counsd. refers ^ 
to the decision of Sulaiman, J., in Shyamkant Lai y. Rambhajan SinghK There, the, 
learned Tudge in his judgment has stated the principles ofconstruction to be applied 
when the question arises as to whether Provincial legislation is repugnant to an exis- 
ting Indian law. In the course of his judgment the learned Judge has observed t 

“ Further, repugnancy must exist in fact, and not depend merely on a possibility. 


He relied upon the decision in Attorney-General for Ontario v. Attorney-General for the 
Dominion^ in support of his view. In that case there was a prior Provincial law 
enabling local authorities to adopt certain^ provisions of a Provincial law for en- 
forcing prohibition. Then a later Dominion law was enacted called the Canada 
Temperance Act, 1886, which provided that Part II of that law could be brought 
into opeation in a Province by an order of the Governor-General of Canada in 
Council. It may be mentioned that there were certain provisions in the Dominion 
Act which purported to repeal the prohibitory provision of the Provincial Act, 
The Privy Council held that those' provisions were ultra vires. It was contended 
before the Privy Council alternatively that the provision of the Provincial Act 
being repugnant to the Dominion Act stood repealed by implication by the pro- 
visions of Part II of the Dominion Act, by resorting to which local authorities could 
introduce prohibition in their areas. The Privy Council pointed out. that the' 
provisions were inapplicable until an order was made by the Govemor-G^eral oF 
Canada in Council applying Part II of the ' Act to a Province and in fact no such 
order was made. That case is clearly distinguishable because Part II of the Act 
had not come into force at all and since it was not in force in a Province the question, 
of its being in conflict with the Provincial law did ndt arise. 


It seemes to us, however, clear that bearing in mind the fact that the provi- 
sions of section 72 of the Travancore-Cochin Motor Vehicles Act were intended to 
apply to a niuch wider area than those of sections 286 and 287 of the Travancore. 
District Municipalities Act it cannot be said that section 72 was intended to replace- 
those provisions of the Travancore District Municipalities Act.,, The proper way 
of construing the two , sets of provisions would be to regard section 72 of the Travan- 
corc-Cochin Motor Vehicles Act as a provision in continuity with sections 286 and. 
287 of the Travancore District Municipalities Act so that it could be availed of by 
the appropriate authority as and when it chose. . In othCT words the intention of 
the Legislature appears' to be to allow the two sets of provisions to co^exist because. ' 
both are enabling ones. Where such is the position, we cannot imply repeal. 
The result pf this Undoubtedly would be that a provision which is added subsequently 
that is, which represents the latestwill ofthe Legislature will have ho overridiiig effect 
on the earlier provision in the sense that despite the fact that some action has been 
taken by the Municipal Council by resorting to the earlier, provision the appropriate- 
authority may nevertheless take action under section 72 of the Travancore-cWin 
Motor Vehicles Act, the result of which would be' to override the action taken by the 
Municipal Council ' Under section 287 of the District Municipalities Act No 
action under section 72 has so far been taken by the Government and, therefore 
the resolutions of the Municipal Council still hold. good. Upon this view it is not 
necessary to consider certain other 'points raised by learned Counsel 


1. (1939) F.C.R. 193 at 212 : (1939) F.L.J. 
183 : (1939) 2 M.L.J. (Supp.) 45. 


2. L.'R. (1896) A.C. 348 at pp, 369-370, 
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For these reasons tve allp>v the appeals and set ^Ide the orders of the High 
Court and quash the wits issued fay Therp will^ however, be no order as to costs 
as the respondents have not appeared. 

K. L. B. • — -T V— Appeals allowed 

THE SyPREMB. COURT OF INDJA. 

(Civil Appellate Jurbdictijon.) 

Present* — P.S iNKA, Chief- Justice^ J. O. Snap and N. Rajaoopala 
AyyanoaRj JJ. 

Braham Parkash and another . ^ Appellants^ 

V. 

Manbir Singh and others- , . Respondenls. 

Mortgagi — Sr&ng^vM—Crtiilar ttdeemtag Mtgage—WfTilai agrtaamt titpulaiatg far ngkt ef tubrega^ 

tun Ifntctsiaiy — IntenUan t« keep ehnt the rwigagt duchargtJ hy endttar—Sa refatcSian ef plea « pUaJ- 

vtgi—KettdlotceHoheTOiStdtnSupttnitCaurtona^taS—TtetiaJcTef Property AtHIV ef \Sd2),sechon92 
—^Merigegt~-.bSersli^af—Subsffiune purehaxer h/anag uiengegt ngblt tea property ef aterigager other lhaa 
Ihel tn respect of tchuh marthallag tUmti—Purchaset entitled te ngi^—Qiteitien ef prtyodtet it} marskiilla^g— 
Matter for pUadmg and proof— -Transfer ef Property Aet (JV ef 1^2), SKtun 56- 

'The contcBiion thait *' even where tticre- was no expreo sgrccmentuipuUtmgforsubrogstipq,, the 
law would presume such a n^ht on the ground, that the payer intended to act uv s manner mo« 
vaatageous to him, hut that thb was only a rebuttaMe presumption which would be negatived or 
posttvepro-^&nm the conduct oestatememsofauchacT^tir pointing ton contrary intention, or sn 
othes words, that, there was nothing (o prevent its bpogs hown that the creditor paying aft the charge 
did not mtend, to preserve the mortgage which ht; discharged to as to obtain the pnonty which the 
diK^rged eneumbruce enjoyed ” was not allow^ to be raised Ir the Supreme pourt, Thespccmc 
plea of the other side that there was such an tntention to kfcp alive the discharged mortgage was not 
sefiited m any stage of the ligitation. 

>Vhen section 56 of the Transfer Property Ai^tdoAimg with righu te marthallmg^ refers to | 
tubsequesit purehaseeit does not ofmously exclude apurchaser who has some mortgage over porperty 
With) Vihich these proceedings are noVeoncinrafid. Ho mortgage nghu over soms other property k 
tbe mortgagor ttv^olly tn^evan^for eoitsidertDg h** rights yiu, purchaser nf one of die prppertieK ' 
to wl^idi the opening yrueds of section, 56 apply. 

TheouestiOaofprQudice in, Toanhajling IS purely one offset wh;ch ^as to be pleaded and the 
necexsarv facts and circumstances establ^bed It o obvious that the quatioa of prejudice would be 
intimately connected with the value ofthe property against which the mortgagee is directed to proceed 
in tbe first instance. If even afier paying off sucR a iport gage tbere ts enough IcH for paymoit over 
to the subsequent encumbrancer reieried to-in ^le last portion, of section K it would be manifast 
thCTc would be so quesUoa of pr^udire If tbereforc the appelJast dtsircd to invoke the 
benefit of tbelastportionDf sectiMi56 he should have made some plea as to thp value of the property 
and shown hov(. it would prejodice tus nghta as a. subsequent encumbrancer. '' 

No lueb plea and no endeoee vrasled as to tbe value of the property. 

' As the point is one not of pure law but springs from tbefaciual inuequacy of the property mort' 
saged to him to discharge ha debt It atoctUtc-fociheappellant ta raise such a plea, m the Supreme 
<k)u^ . ' ; ' ' ' ' 

Appeals from thft Judgment and Decree- dated igth May, 1953, oftho Punjab 
High Ckttirt in Regular Pim Appeals Nos. 28^ 12 and 13 of 2948 respectively. 

Copal SiJtgh^ Advocate for R. S AlatH/d, Advocate, for ApPoU^t (In C.A» No» 
^6. of 1961) and AppellajitNo. % (In,CiAs. No*. 77 artd 78 of 1961), 

Achhru Ram, Senior Advocate, (/faimilLal, Advocate, with him), for-AppcUn^il 
No. I (In C. As. Nos. 77 and 78 of igGt). . ' 

Biiftan Narain, Senior Advocate, (R. P. AfaAcjjiw<in,*Advoeate, ,tvith fato),. 

for Respondents Nos 9 and j8 to 20 (bC A. No. 77 oFigSl). 

The Judgment of the Court was delivered fay/ 

Rajagopala Ayyangar, J . — -These three appeak, which are facforc us on certifi- 
cates of fitness granted by the High Court of Punjab, arise out of two suits for the 


.A. Nos. 76 to 78 of 1961. 


14th March, 19«. 
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^iKgh ^vs^cd ^ My & ciglu 

S^eSe^^rSi Ld dv^ otic or-dte-6rtlicsc 

properiiL5> lii ^ olcrt>v/'riifprfl a sale m rcsocct of 



the purpose bf deciding joints 

several mortgages or their 'hiSbiy. 


uhiiccc^ary for 
of these 


Anneals '7'? ajid 78 may first be considered. The factfe heciSs'aiy to 'appreciate 
11:., .A.a.v.rTV tJ-rm ’lenmcfl floiitiis'el for the 'a.nriellati'iy — 



Pmh^R^ad'm Rldck .3-4 wth -a bungalow thereon. ■ A fii6rt|age for RS. tbfooo 
was created over this and dertaih 'other properties (WeaVe, ‘hotywcrvho't ^hcerncd 



mortgage \l7as 


catccutcdinher favour for Rs; 'iGiOob oiider wliich the property 
No. I Pusa Road, was given as security.^. Posing pver^certain Jntennediate 
ftaSaOtidhs fio't fohteri^ for 'the of,^e dp’^fls,! mortice \yas 

'i-i ^'Jir^r ''rf/irt "rm +*Kir ' propgpty 2 1 St -J £11111" 

_23rd JaniM, >944— 



the'de^ d'Afod 'at^t jAnuSfy, t'944> oBfofoed ’t<fo Tfollfor mdf fgages Wct the^sairie 
property nnd others On J25th Tebniary, 19^, -afid 14th Marchi igla, the first for 
:Rk. 9,500 and the Second for ^.ibjPO'i^. Jltbughtfo'lfofocnfidn^d.WatWeb'^ 
•'deiatidh for ^ev&ial bf the ^efeWed fb'earliCT 't^as iii part a pii^CTt'in 

^h to tiie.jndrt'gagbr in ^art the repayfi."eht in part Satisfaction of prefhous 

| 3 ut tll’^ rfrkt-^fnnff •'nT^'rtv V a 5 V» *BV' 5 » irtAf VvCV+ 

the details of the 


for payment to Daulatfanl Narala tiife %'iiim te^Hcnling the prihei^^ arid ihtCTest 
dilc on his thrCe mortgages. Jt fe bomindn groiuifi that’'to the'ddte \VKctt l3ie 
mortgage was rostered SHamSufidcr.icatTied 'ofit hft obligatidrifitid'diSch'al^ 
the mortgages of Daulatram by pa^'ghiln Rsi'84;00'o. - ■ ‘ ' 



Mt.XQortgage money which, after giviiig crcditjor thc'smns paid to her zlrtUdy 
by several subsequent mortgagees, came to RS. 1 1,657-5-4. She impleaded as party 
defen^nts to the suit the several subsequent mortgagees including the appellant-^ 
Ja^ish Ghand as well as Daul^tram .and . Sham .‘Sunder’s legal represe'ntatives as 
he hiimelf was dead by that date. Just like LajwAhti another mortgagee — ^^ohe Mulc- 
j mortgages, one dated 1st Februafy, 1944, and another 

dated 12th May, 1944, for Rs. 10,000 and Rs. 9,000 respectively, also filed a suit for 

, As i? Lajwahti’s suit, the several subsequent 
mortgagees including Jagdish Ghand, Daulatram and the legal representatives of 
Pt. Sham Sunder were also impleaded as defendants in this suit also. 

In these two suits the genuineness of the several mortgages was not seriouslv 

Sl'4 rS?s ™ A rte rS 

appeals with the rHim m inter se. We are concerned in' these two 

t£ wcrTentitlcd ’'<'P''“«itatives of Sham Sunder that 

to whom thev had naJd p' the mortgage-debt of Daulatram 

to uhom they had paid Rs. 84,000 out of the mortgage folount of Rs. 1,25,000 
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to be subrogated to the rights and priorities ofDaulatram under the mortgage dated 
2ist January, 1944, for Rs 60 000 as against the later mortgage of the 23rd January, 
of Jagdish Chand even though there was no agreement m writmg under which he 
stipulated for such a right This contention was raised both m the suit by Lajwanti 
as well as m Mukhamal’s suit It was contended on their behalf that though the 
Transfer of Property Act did not m terms apply, yet the equitable prmciple undcr- 
lymg Its section 92 viz , the right of a secured editor who had discharged a prior 
encumbrancer to be sutirogat^ to the rights and priorities of the mortgagee whom 
he had redeemed, could nevertheless be mvolced under section 6 of the Punjab Laws 
Act The learnt trial Judge, however, whildaccedmg to this m prmcipIc, held on 
the basis of certam authorities to which he referred that in the ab^cc of a specif 
agreement stipulatmg for subrogation the subsequent mortgagee was not entitled 
to such an equity On this ground the right of subrogation claimed by the legal 
representatives of Shazn Sunder was rgect^ From the rejection of this claim m 
the tivo suits Sham Bunder’s representatives preferred two appcab to the High Court 
and the learned Judges allowrf the appeal holdmg that it was not an esscntim 
condition for claiming the nght of subrogation that the creditor redeeming the 
mortgage should have entered into an c i qi f e ss agreement to that effect It is from 
t>n;; decision of the High Court that these two appeals have been preferred 

Mr Achhru Ram, learned Counsel for the appellant did not dispute before 
us the correctness of the view expressed by the learned Judges of the High Court that 
m order to entitle a creditor to claim a right of subrogation it was not necessary 
that he should have entered into a written agreement stipulating for such a right 
His submission however, was on the followmg Imes Acceptmg the law as ex 
pounded by Sir Richard Couch m GokuUas v Jtam Sux\ m the followmg terms 

Is India the art of cooveyancie; h«s been and is of a very simple character Their Lord 
ships cannot find that a formal trassferof ainortga« iscvermade, or anmtention to keep it alive 
ever formally expressed The obvious tjuetion to ask m the interest of justice 

-equity andcoMconsaenceis vbatwastheintcnuonoflheparty paying off the charge ? Hehad 
anehtto aimgmsh itand anghttokeepitalive Whattvashisintention ? Ifihere usoexpres 
evidence of It vihat intent oa should be asmbed lobixn’ The ordinary rule is that a man havug 
a nght to act in either of two ways dull be assumed to have acted according to his interest la 
the ussiliar instance of a tenant for life payuiv off a charge upon the inbentance he ts assuaicd,n 
the absence of evidence to the the contrary to have iniaideoto keep the charge alive Itcannot 
s gmfy whether the divHion of interests In the propert y is by way of life estate and remainder or by 
wayof successive charges la each caseitmay befor the advantage ofthe ownerof apaftul 
mteiest to keep on foot charge upon the corpus which he has paid 

as laying down the correct tat for detenmnmg whether the nght of subrogation 
could be claimed or not, Mr Achhm Ram luhonittcd that the law was that even 
where there was no express ^reemeut stipulatmg for subrogation, the law would 
persumc such a nght on the ground that the payer intended to act in a manner 
most advantageous to him, hut that this was only a rebuttable praumption which 
vmuld be negatived on positive proof from the conduct or statements oCsuch a cre- 
ditor pomtmg to a contrary intention In other words, that there was nothmg to 
prevent its being shown that the creditor paying off the charge did not intend to 
praerve the mortgage which he discha-g^ so as to obtain the priority which the 
cucharged encumbrance enjoyed He urged that in the pracnt case, on the terms 
ofthe documents to which Sham Sunder was a party, such an intention not to keep 
alive the discharged encumbrance of Daulatram was dearly made out It this 
Mnncction he drew our attention first to the terms of the mortgage executed m 
favour of Sham Sunder on 13th July, 1944, m which this Rs 84, 000 left with the 
mortgagee is referred to as being held by the latter m trust lor the payment of the 
previous encumbrancer— Daulatram Ncact, he rclerred us to the endorsement 
of discharge on the mortgaga ofDaulatram which read as il the amount due had 
been paid by Sham Sunder on behall oi the mortgagor — ^Mohmder On this b?»t 
the contention was urged that any intention to obtain the benefit ot subrogation 
was clearly negatived 


1 LJLlllA 126atpp 133-134 
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We do not . propose to discuss the merits ot this contention, and it is not as if it 
is not capable of cogent refutation, because we are satisfied that the appellant 
should not be permitted to raise such an argument at this stage. In both the suits 
the legal representatives ot Sham Sunder filed written statements in which they 
specifically stated that the discharge ot the encumbrances of Daulatram was under 
circumstances in which they were entitled to claim the relief of subrogation! The 
question regaraing the intention with which a prior encumbrance is discharged, 
whether it is with a view to obtain the priority ot the mortgage paid jbff or not, in 
circumstances like the present would be a question of fact and would have to be 
answered on a conspectus 'of the entire circumstances of the case. It the appellant 
was disputing the plea of Sham Sunder’s representatives that the intention ot Sham 
Sunder in discharging Daultatram’s mortgages was to retain the benefit ot subro- 
gation, it was for him to have raised it by proper pleading when an issue would 
have been struck and eviden'ce led for or against such a contention. At the 
stage of the trial the only objection raised to the claim tor subrogation was based 
on the absence of a written agreement which the appellant contended was a require- 
ment of the law which had not been complied with. In one sense such a plea 
would appear to assume that the intention ot the party paying off the mortgage 
was to obtain the benefit ot subrogation but that he had failed to comply with a 
Tequiremerit 6t the law in’ having that intention embodied in a document. This 
plea was accepted by the learned trial Judge and the claim for subrogation was 
disallowed but Sham Sunder’s representatives filed an appeal to the High Court,. 
Againj at the stage of the appeal the only contention urged before the learned 
Judges was as regards this Supposed requirement of the law that there should be a 
tvritten agreement. -When this’ plea was rejected it is obvious that on the pleadings 
the right to subrogation should be held to be established. The matter, however, 
docs not stop here, because even at the stage of appeal to this Court no point •was 
made that in the instant case the presumption in favour of a person having acted to 
Ills interest and so entitled to claim subrogation was displaced by clear evidence o 
the partj^’s statemehts or. conduct. - Nor can even a trace ot such plea be ioun m 
the statement of case filed in these appeals. We do not therefore consider it prope 
to permit learned .Counsel to urge any such ground before us. 

^ This was the only point urged in these appeals which fail and are 
wth costs — one set payable to the executors of the will of Pt. Sham un • 


cm Appeal 760/1961 .—This appeal arises out of the suit by 
referred to. The appellant is one Braham Parkash in whose l^vtmr ° ^ 

Singh executed a mortgage for Rs.' 15,000 on 2nd May, 1944. 

.mortgaged was plot No. 44 in block 17-A with the superstructure on it and ^p o 

No. 19 in Bloch No; 5. Braham' Parkash ne 

!Lajwanti’s suit. Plot No'. 14 of Block No. 13 was sold by Mohinder to on 
Mukhamal Gokul Ghand by deed dated 28th Aprilj 1944- .It is the ai 
Mukhamal to marshalling that is the main subject 

•appeal. As we have stated earlier, Lajwanti’s mortgap date 19 , | ^ 

1943, lor Rs. 10,000 comprised of several properties including plot No. 14 'vh cn 
?n 28th April, i9'44 had iLn sold to Mukhamal. Now ^ 

impleaued as a subsequent transferee in Lajwanti s suit claimed 
ontitled to marshalling on the principle to be found in section 56 ot the J. rans er 
Property Act which runs as follows : 


‘56. If the owner of two or more propert'ies mortpg^ them 

of the nrooertics tn nnnther nerson. the buyer, is, m the absence of r., 


30. n the owner of two or more properties mongaga ... --- -- contrary, 

nore of the properties to another person, the buyer, is, m the “o Wm °o 

ntitlcd to have the mortgage-debt satisfied out of the propoty or 

lie same ivill extend, but not so as to prejudice the rights of Ae mqrtg ag p properties. ’• 

mi or of any other person who has for consideration acquired an mterest m any of th p p 

rhis claim was however disaUowed by the trial Judge for 

tecessary to advert. Mukhamal Gokul Ghand filed an appeal to the High Omrt 
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in which he made the same pra> er The leamcd Judges o t the High Court upheld 
Muhhamals contention that he was entitled to marshalling and direcred that 
Lajuanti should proceed first against plot No 44 and only lor the deficiency, il any 
against plot No 14 which Mukhamal had purchased It is the correctness ot this 
decision that is chaUenged by Braham Piakash in this appeal Mukhamal Gokul 
Chard has not entered appearance and Uie appeal has been heard ex parle 

Bclored-aling with the correctrcss ot this dircctlohas regards marshalling it is 
necessary to mention one lurthcr tact— Mukhamal s appeal to the High Court—- 
Appeal 28 ot 1948 was filed out ot time tvith a petition for condonation of delay 
under section 5 ot the Ir dian Limitation Act and the le^rnca Judges cordoned the 
delay ard e-tertaired the appeal The legality and propriety ot this order con- 
doning the delay is canvassed belort us by learned Counsel for the appellant. The 
tacts relevant lor the consideration of this point are briefly hs lollows Thfe pre 
Inninary decree ot the tnal Judge from which the Appbal No 28 ot 1948 was filed 
was dated 28th April, 1947 An application lor the grant ol certified copies was 

made on iBthOctobcr, 1947, tud the copies w'ere ready tor delivery on 28th October, 

1&47 The appeal, hoit'ever, was actually filed only on loth March, 194^* admit- 
tedly alter the period ot limitation hadfcitpircd The apphcitlon to the High Court 
lor condoning this delay was supported by an affidavit by one Amar Nath Be^e 
setting out the cohtents ol this affidavit it tnust bfc mentioned that the duturbro 
state ot the Punjab at the tilne 6t thb p&rttiion was taken into account by the Legisla- 
fure ard by East Punjab Act XVI ot 1947 the peno9 Irom 19th September, 1947 
to tsth Tso^'cmber, 1947 was directed to oC excluded in computing Imutation tor 
Sny purpose ot the Limitation Actincltidmgseciion 5 In the affidavit m support 
ot the application lor thfe condonatiOn ot the delay it was stated that the 
0! Gokul Ghand had hand^ over the papers to their lMun2n on or aljout istito* 
Tember, I947tor filingun appeal but the ^unud who was a htuslan went away to 
Pakistan Vtthout handingoterthe certified cofucs ol the judgment to the p*roe» 
and that ihc copies were tbceiied fn6m Pakistan pn 4th Xiarch, 1948, a tew day* 
before the affidavit was sworn and thkt immcdiaiely Mter the receipt ol the papen 
thcappcalwasfiledatSmdibn tOth March, 1948 The leamcd Judges m dea“ng 
with this application observed 

**In)947<43Unprecedaitedev^fscicet£rT^{bl7c1biViCh'nieVcstiItfIlatuis(nne cases tht where- 
aboutf of close reUt ons were noi knovm for months la the Treseal case not a syllable is to be founa 
Mthe record to show tbatlhe afi^vit of Amdr Nath was anrrtfe in ally panlcoldr That bang 
1 yveno doubt ihaithere was suSiaent cause for not hlihk t be appeal in lime In these circumstan«* 
1 tondone the Selsy ta filnii ibe appeal-s^Re^ltr lit Af^pial No 28 of 1948 

I^rnfrd Counsel tor the lippellant subfnitted that He Ifekmfcd JudgeS had not 
required the petitioner lor condonatidn fo explain each day 5 delay; thus departing 
ttom he accepted tests /or condonation udder iection 5 ol the Limitation Act 
kve are not, however, _pcmiaded diat 'the Tearried Judges wetb either Unmindful 
o! the principles on VhJth delay should be excused dr went wrong in the exerc^ 
olthe discretion which iheyundoubtcdlyposScSSed and that, many event. We do 
not cdnsidef that this is a fit fcafo m Vvhich We should in/ertereTn appeal 

Coming now to the merits ot the appeal, learned Counsel strenuously urged that 
the learned Judges ol the High Court had misappliea 'the principles underlying 
section 56 ot the Transfer ol Property Act m directing Lajuanti to proceed firtt 
against the property not sold to Gokul Chand In this connection learned Counsel 
urged tv\o points (i) that on a proper construction ol section 56 and the principle 
nndcrljTng it the benefit ol marshaUmg could not be claimed by a purch^er who 
happened to be a mortgagee m respect ol any property belonging to the mortgagor 
Leamcd Counsel pointed out that Mukhamal Gokul Chand had a mortgage under 
a deed dated gth February, 1944, over certain properties with which the appeU^ot 
IS not concerned "We considcrthis submission Wholly without substance WTicn 
section 56 refers to a subsequent purchaser it does not obviously exclude a purchaser 
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\vho has some mortgage over property with which these proceedings are not con- 
cerned. His mortgage rights over some other property of the mortgagor is wholly 
irrelevant for considering his rights qua purchaser of one of the properties to which 

^ 5 ^ ap'ply.^ The constniction contended for, in our 

opinicn> has only to be stated to be rejected. 

other submission of learned Counsel was that the learned Judge? 
effect to^ the 'last portion of section 56 under which marshalling is not 
to be .permitted so as to prejudice the rights inter alia of the mortgagees or other 
persons claiming under hiihj i.c, under the original mortgagor. Learned Counsel 
pointed out that the appellant having proved his mortgage and the fact that it was 
subsisting, the learned Judges of the High Court ought to have held that any direc- 
tion as to marshalling must necessarily prejudice him. We are unable to agree 
that this follotvs as any matter of law. The <5[iiestion of prejudice ’is purely one of 
f^^J^'ihichhkstb be pleaded and the neces'saiy facts arid circumstances established. 
It is obvious that the question ot prejudice would be intimately connected with the 
value of the property against which the mortgagee is directed to proceed in the 
first instance; If'evriri after paying off sitch a'mOff^ge there is enough left for pay- 
fiierit over to 'the sribseqiteri't ■'cricumbrahc'cr feferre to 'ih the last 'portion of section 
56 it would be manifest that there would "be no quehion of prejudice. If therefore 
thehpiJfc'llaht desired 16 invoke the behefit ol the Iksl pdru'on'of Section '56 h'e should, 
have made sqin'e. plea as to the value of the proper ty and shown how it would pre- 
judice his rights as a -subsequcht encumbrancer; He hoWeve'r made no such plea 
^nd no 'evidence was 'led as to the value 'of fh'fe proWerty. Evein at th'e stage 0^ 
Appeal in the High Court the contention that to allow marshalUrig ih ffyour of the 
subsequent purchaser— ^Mukhamal — wotildfesulfi'ri’prejudibS to'him was adrnritealy 
ffdver put fofwafd before irhfe learh'ed Judges. As the point i's oh'fe not of putc latV 
kilt springs from the factual ,inadequacy:.6f the property .mortgaged 
fcharge his debt it is -too late for the appellant to raise such a plea in tmfe Court. 

Th6 appfeal fails and is di^this'sed. . . 

y_g .... — ■Appeah'disiiiiseed^ 


THE SUPREME GOfjRT OF INDIA-. 

(Criminal Appellate Jurisdiction.) 

•Present K. -SuhBA Ra-o-, RaghubAr DayaI. -and J. R. MtmHOEKAh, JJ. 

Bhagwan Swarup, Lai Bishan Lai and others ■ ■ Appellants ’ 

ThtStateofMahafashtm '• J . ^Respondent. ^ 

ConstUulion of India 1950, Artkle 145 {Z)-Substantial question of low as to 
—Hearing by BM of five Judges— Not necessary if the questim had already cmsbiraiy— 

Court—Articie 20 {2)i^ame offence— Meaning of— Identity of ingredients of offenee-Cnmtnal consp ary 

Qaestion of same offence— Motive. ■ j • An'hnriiihn 

Evidence Act {I of'lBi2),seclionshidrid'55-^lwracUrmdcmc^er^ralrc^taU^n^-5^ \Q—oLpira(y 
—Distinction between— EvidesUiary value' Of— Carinot outweigh positive °-{£^ . f 

—Act said or done by one conspiralor—Admissibility against co-compirators Ess J ' . 

Under Artibie 145 (3) of the Constitution only » hot Ibss than fivb Ju'dgis. 

*A ‘nterprctation of the Constitution shall he H^ird by a Ben^ c mp .^^.hcn the law on 

A substantial question of interpretation 6f a provisionof the Con^tutiO of Jammu and Kashmir v. 

Ts .'“hjcct has been finally and effectively decided By tlm 1 M L T (S.C.) 67J. ■ 

ThakarGangaSingh. (I960) S:C.J. 231 : (1960) M.L.J. (Crl.) if '^f Ihe Constituri^^^ 
T"'o decisions of this Court have construed the provisions ot Article t 1 ascertain whether 

the context of thb expression “ same bffehcc”. ■ They >ay dotvn that the t«Uo asce^^ ^^^ 

t'vo. offences .ore the same is not 'the identity of the allegations hut the identity ol tuc mgr 

lac offences, • • ... if, nlica'^ 

tin ^ question raised has already been decided by this be\cld that the 

t>on of the principle laid doivn to the facts of the present case. It cannot, tliereiorc, ^ 


- ‘pl- Appeals Nos. 67, 136 and 172:of 1959 
°ntl 82 and 83 of 1962. 


18th March, 1963. 
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ouction ra^d molra a subataaml qu«»n «fl.«aa lo tba mtciprat.t.on oE.ha Ckioiumt.on w.Um 
the meaning of Article 145 (3) of the Constitution 

conspiraaes arc the same The facts constitut^the Jupiter ^ 

theoffcnce of the Empire conspiracy but only affi^ a iMtive for the latt« 

ingredient of an offence The proof of motive helps a Court in coi^g to a “ 

thS no direct evidence \Vhere there u direct ev|^cc for 

the absence of proof ofmotive is not material "^e ingredients of toth t^ and, 

and they do not form the same offence vnthm the meaning of Article 20 (2) of the 
therefore that Art cle has no relevance to the present case 

It u clear from the provis ons of sections 53 and 55 ofthe Evince A« ‘lut the 
leputat on and general daposition is relevant in a crimiMl proeasding Under the In^ E^ 

Act unliic m England evidence can be given both of general ofl^^rsoa 

Disposition means the inherent qual lies of a person reputation meansthegt^Iaedit^tne^ra 

ai^ the public There is a real distina.on between i^Ufion and ^ » 

reputS to be a good man but « reality be may have a tod 

regards disposition of a person depends not only upon tto witnesses pcjspic ^ ty ^ ^ 

opportunities to observe a person as well as the person* c*^^*** ^ ^nlv «ntlimce m 

position of a man may be made up of many traits, some good a^ soine bad and o y 
regard to a particular trait with which the witness is fa m i l iar would be of some use 

But manycase thecharacter evidenceisaveryweak evidence .itcannotoutweigh the pos^ 

evidence m regard to the guilt of a person It may be useful in doubtful casa ‘® 

m favour of the accused or it may also afibrd a background f«L 

situation It must give place to a<xeptablei»ositiv« evidence The opuvon J-nnot turn 

may do credit to the acciecd but m the face ofthe positive evidence relating to hiS guilt it ca 
the scale in his favour 

Section 10 ofthe Evidence Act can be analysed as follow* —There shall be 


ence to their common intention will be'evideace against the oin» Auyimng jaiu u'w'- 

Iryhim should have been said done or written by him after the intention was fonnw by any on 

them It would also be relevant for the said pwpose against another who »te^ 1®* 
whether it was taid done or written b ef o r e be oatered the conspiracy or auer he left it it can j 
lie used agamst a co-conspirator and not m his favour 

Appeals by Special Leave from the Judgment and Order dated 3rd November, 
1958 in Criminal Appeals Nos 196,256 and 363 of ^958 of thcHigh Courto 
■Bombay 

B B Taumklnf Senior Advocate {S C MazwndaTt Advocate, with him), fot 
-Appellant (In Crf A. No 67 of 1959) 


S C MazumdaTf Advocate, for Appellant (In Cfl A,No 136 of 1939 ) 

T S Venkalaramani Advocate (aoucBJ nino'), for Appellant (In CrlA 
-No 172 of 1959) 

A* AT Keshuittnt, Advocate, for Appellant (In Crl A. No 82 of 1962) 

C B Agarwalaf Senior Advocate, KiL Afura, Advocate-General, UP 
Brasad Baghan, Skanit Sarup KhanJujOy Malik Aijvn Das and Ganpat Raiy Advocates, 
“With them), for Appellant (In CrlA No 83 of 1962) 

A^ S BindratraAD R Prrtn, Senior Advocates (/? H Dhebctr, Advocate, with 
ihem), for Re^ondent (In all the Appeals) 

The Judgment of the Court was delivered by 

Subha RaoyJ — These appeals by Special Leave arise out of two judgments 0 
the High Court of Bombay, one that 01 Vyas and Kotval, JJ , dated 31st Ma^» 
1958 and the other that of Shah andShelat,JJ , dated 3rd November, 1958,10 what, 
Sor convenience of reference, may be described as the Empire Conspiracy Case 


At the outset it would be convenient to state briefly the case of the prosccu wn* 
One Lala Shanlcarlal, a political leader and Vice-President ofthe Forward BlwJ 
and a highly competent commercial magnate, and his nominees held the control 
ling block of shares ofthe Tropical InsuranccCompany, Limited, hereinafter calJefl 
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the Tropi^l , and he was the Chairman and Managing Director of the said 
OTmpany. He had also controlling voice in another company called the Delhi 
Swadeshi Co-operative Stores, Ltd. The said Delhi Stores held a large number of 
^ares of the Tropical. In or about the middle of 1948, Sardar Sardul Singh 
Caye^har, who was controlling the People’s Insurance Co., Ltd., and other concerns 
in Lahore, and Kaul, a practising Barrister, came to Delhi. During that year, the 
wrmer was the President of the Forward Bloc and Shankarlal was its Vice-President. 
Shankarlal, Cavceshar and Kaul conceived the idea of purchasing the controlling 
block of 63,ooo_shares of the Jupiter Insurance Company, Ltd., hereinafter referred 
to. as^ the “Jupiter a prosperous company, in the name of the Tropical from the 
I^aitan Group which was holding the said Jupiter shares. But the financial posi- 
tion of the Tropical did not permit the said purchase and so they thought of a fraudu- 
of purchasing the said Jupiter shares out of the funds of the Jupiter itself. 
Under an agreement entered into with the Khaitan Group, the price of the 63,000 
^res of the Jupiter was fixed at Rs, 33^39,000, and the purchasers agreed to pay 
Ks. 5,00,000 in advance as “black money” and the balance of Rs. 28,39,000, 
representing the actual price on paper, within 20th January, 1949, i.e., afier the 
purchasers got control of the Jupiter. After the purchase, Shankarlal Group took 
charge of the Jupiter as its Directors after following the necessary formalities, sold 
the securities of the Jupiter for the required amount, and paid the balance of the 
purchase money to' the Khaitan Group within the prescribed time. In order to 
cover up this fraud various manipulations were made in the relevant account books 
of the Jupiter. There would be an audit before the end of the year and there 
was every likelihood of detection of their fraud. It, therefore, became necessary 
for them to evolve a scheme which would bring in money to cover the said fraud 
perpetuated by the Directors of the Jupiter in the acquisition of its 63,000 control- 
ling shares. For that purpose, Shankarlal and his group conceived the idea of pur- 
chasing the controlling interest in another insurance coiOTany so that the funds of 
that company might be utilized to cover up the Jupiter fraud. With that object, 
in or about September, 1949, Shankarlal and 9 of his friends .. entered into a 
conspiracy to lift the funds of the Empire of India Life Assurance Company, Ltd., 
hereinafter referred to as the “ Empire ”, to cover up the Jupiter fraud. This they 
intended to do by purchasing the controlling shares of the Empire, by some of them 
becoming its Directors and Secretary, and by utilizing the funds of the Empire to 
Cover up the defalcations made in the Tupiter. The following were the members^ of 
file conspiracy : (i) Shankarlal, (2) Kaul, (3) Mehta, (4) Jhavefi and (5) Dt^hi 
all Directors of the Jupiter — ana (6) Guhaj the Secretary of the Jupiter, (7) 
sharan, the Secretary of the Tropical, (8) Caveeshar, the Managing Director of the 
People’s Insurance Co., (9) Damodar Swamp, a political worker who was later 
•on appointed as the Managing Director of the Empire, (10) Subhedar, another poli- 
. tical worker, (ii) Sayana, a businessman of Bombay, and (12) Bhagtvan Swarup, 
the nephew of Sharikarlal and a retired Assistant Commissioner of Income-tax 
of the Patiala State. After forming the conspiracy, the controlling shares ot the 
Empire Were purchased in the name of Damodar Swarup for an approxima e 
of Rs. 43,00,000. For that purpose securities of the Jupiter of the va ue o 
4^,75,000 were withdrawn by the Directors of the Jupiter without a reso u ion 
;of the Beard of Directors to that effect and endorsed in the name ot Damodar 
Swamp again without any resolution of the Board of Directors to that effect. 
J^amodar Swamp deposited the said securities in the Punjab National Bank, Ltd., 
•and opened a cash-credit account in the said Bank in his own name. ® ^ ‘ - 

cuted two piomissory notes in favour of the said Bank for a sum o j__e.„nnin 
and 43,00,000 respectively. Having opened the said j naid 

drew from the said account by means of 8 cheques a sum of I^. 43» 3 shares 

the same towards the purchase of the said Empire shares. Ou o ajnes of 

■^thcEmpire, qualifying shares of twenty were transferred in ^ . Damodar 

Damodar Swarup, Subhedar and Sayana, and ^7 /reccssary resolutmns Damod^^ 
Swamp became the Managing Director and Chairman of the E p 
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other .to, .. D. eco. '2 

TOnspira ors J^^vin f j^s 62,45,700 bv boffus sale and loan', 

£s:ss£2as:^^ 

tors erclud.ng Shrokarlal a„d ahother, *' 

brought to trial befort the Court of the Scions Judge for GreMer Bombay under 

s-etm„ too B of the Ird.au Penal Code and aim eaeh one of them 

section 409, read with section lopi of the said Code ( ) /m Subhe 

Ihaveri, ft) Guha, h) Ramlharanj (6) Odveeshar, (7) Damodat Swamp, CT Subhe 

rHo) Sa,a„t aid (to) Bhagw^n Larup The gravamen of the ^rge a^.« 

them was that they, alongw.thShan1=.tlalandDosh.,b6lhofthemde^ed,e„te^ 

mto a crimmal consp.raey at Bombay and elseffherd belwcen or ato the per od 
from noth Septembe?, tg'o to gist December, tpsh to commtt or c ause w te 
muted criminal breach of trust in respect of Government 


each ot tmst in respccroivjovc.iiiddG..a,aa..-a*...---— r - , 
of or the funds of th- Empire of IrdiaLjfe Assurance Co^ ltd 


ring Its management and control and dominion over 

of business as D.reetom, Agents or Attorneys of the said CSimliyy The dctaihol 
the other charges need not be gi\ en as the accused were acquitted in 

Learned Sessions Judge made an elaborate enquiry, « 

merable documerjts filed and the oral evident adduced in ^ -t {jn^g 


the conclusion that ASisia'l, i', i s 6 and lo were gdihy •j*' 

\ Mth section 40Q, ol the Indian Pcnil Code and sentenced 


stction lso* 3 , read Mth section 409, 01 tne snoian rena* ''"'"'^,’”^►5 tn 

softmptisomnent Acctuca6, r^^^vebhaS 


to various terms 01 imprisomneni rtwuaciA v, • » , c,.y««TH; 

suffer rigorous imprisonmeht for 5 >car8, and Acc^cd ib, te , n 


lucr rigonjus impn^nmeni ' ' c Z\.e ». s-nha 

5 rigorous imprisonipent for a jJeriod of 5 >iar8 and aUo to pay a fine 0 
and m defaiilt lo suffer a rigorous imprisonmfcnt for a further period ot si* mo 
He acquitted Accused 3, 7, 8 ard q 


The fetate preferred an aj peal to the lligh Court against that 
ment oftlic learned SesSions Judge acquitting some pf the accused 
accused filed appeal# against their .convictions The appeal f 3 ed ,t; 

Accused 6, was dismissed in Itminehy the High Court The appeals filed by S 


d-iwiucu w, WAS uismisseu in iiminr uy uic i • •‘v — . — 7- ‘ 

other convicted accused against their convicliom^wcrc dismissed and 
by the Stat6 against the acquittal of some of the Accused was aUowed by the ^ 1 ® « 
Court Accused 7 was sentenced to 5 years rigorous imprisonment. Accused 


to 3 years rigordus Imprisonment, and Accuied 9 to 3 years rigorous imprisonmcu 


Accused 6, Sy g dnd 10 haye by Special Leave preferred these appeals aga^ 
nr cfinvirttnns and nr«j not Concerned with the Other accus 


their convictions and sehtences We arc t... . 

as some of them died anu others did not choose to file appeals 

At the outset icmay bcatated that none of {he learned Counsel appearing ^ 
the accused -questioned th^&ctum of conspiracy, nordid they canvass thecdrrei^ 
of the findings of the Courts below that the funds of the Empire were utilised 
cover up the fraud committed m the Jupiter, but on behalf of each ofihcappel n 
a serious attempt was made to exculpate him from the offence But, as tl« d 
cations made in the finances of the Jupiter and the mode adopted to lift the fun 
the Empire and transfer them to the coffers of the Jupiter will have some 
the question of the culpability of the appellants, we shall briefly notice the rw 
operandi of the scheme of conspiracy aid the financial adjustments madepursua 
thereto 


c have already referred to the fact that Shanharlal Group purchased 
trolling shares of the Jupiter from Kliaitan Group And that as a consideration 
said purchase the former agreed to pay the latter Rs 5 00,000 as ‘ black 
and pay the balance of about Rs 28 39 000 on or before 20th January, 1949 
Shankarlal Group became the Directors of the Jupiter, they paid the said am 
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frpm aud out of the funds of the Jupit^. To cover up that fraud, on i ith January, 
i"949, tte Directors passed a r^olution grating a loan of 1 ^. 25,15,000 to Accused .6, 
•on the basis pf an application made by him, on e,quitable niortgage of his properties 
in Delhi (sep Exiubit Z-22), They pa^ed another resolution sanctioning the 
purgha^ of plots of the Delhi Stores, a concern of Shaitkarlal, for a sum of 
2,60,000.. It is in evidence tjhat Accus^ 6 had np property in Delhi and that 
the said plots wcue not owned by the Delld Stores, The ^aid loan and the sale price 
of the plots covered by the said resolutions were really intended for dirawing the 
money of the Jupiter for paying the Khaitan Group before 20th January, 1949. 
B.ut some shareholders got* scent of the aUeged fraud and issued notices ; and' the. 
Directors were also afraid of detection of their fraud by the Auditors during their 
inspection at the close of the year 1949. It, therefore, became necessary to show 
in the accounts of the Jupiter that the loan alleged to have bppn advanced to 
Accused 6 was paid off.' Fof this, purpose the Directors brought into existence the 
following four transactions : (i) a loan of Rs. 5,00,000 advanced to Raghayji on 
5th November, I'gap j (2) a loan of Rs. 5,30,000 to Misri Devi on 12th 
December, 1949 J (3) a fresh loan of Rs. 5,30,000 to Caveeshar,, Accused 6, on 
5th Nov^ber, 1949 ; and (4) a transaction of purchase of 54,000 shares of the 
"ftopic^l for Rs. 14,00,000 on 25th May, 1949 and 20th December, 1949, These 
four fictitious transactions were brought about to show the discharge of the loan 
advanced to Gaveeshar, Accused 6. Further manipulations were made in the accounts 
showing that parts of the loans due from Raghayji, Misri Devi and Caveeshar 
and also the price of the Tropical shares were paid by Gaveeshar. These paper 
•entries did not satisfy the Auditors and they insisted upon further scrutiny. It is 
the case of the prosecution that Shankarlal and his. co-conspirators following then 
usual pattern conceived the idea of getting the controlling interest of the Empire, 
which had a- reserve, of Rs. 9 crores. Jupiter securities worth about Rs. 45,00,000 
were endorsed in favour of Accused 7, who in his turn endorsed them in favour 01 
the Punjab National Bank, Ltd., for the purpose of op^g a cash-credit account 
therein. On 5th October, 1950, under Exhibit Z-9, the controlling shares^ of the 
Empire were, purchased from Ramsharan Group and the co^idera^on tnerefor , 
was paid from 'and out of the money raised on the Jupiter securities. The Directors 
of the. Jupiter had to. make good to the Company not, only the amowtspaid out 
of the Jupiter funds tO- purchase, the controUing shares of the 
to which various manipulations were made m the Jupiter accounts, but also about 
Es. 45,S> 000 worth of securities ' transferred in the W of Damodar Swam^ 
Hayiiig pmrehased the controUing shares of theBmpire, Shan^rlal and 
got.thifr nominees, namely. Accused 7^6 and 9 as 

as the Secretarv of the Empire. On 27th November, 1 95.0, a resolutum ot tlie uirec 
tors oS Sire smiSnedthc.purchase of Rs. 20,00,000 worth of Govcniment 
«S 5 ed Sg Sdxe J?ipitcr. Though the -^i^wemot debvered, 
two bearer-cheques dated 26th October,, 195P an 7 ^nd the said 

lU..5.oo,ooo..i‘dRs.,5.oo,oo»»pc^ 

moneys, were, utilised to ‘cancel the loan^l^e conspira- 

and for the, purchase of the Tropical shar«. A of y\.ccused 7 and 

tors had stiU to, mak^ good the, securities liret sirbu 27th 

•other amounts. The Directors again sanctioned i2- loatis, December 1950. 

totalling Rs. 42,80,000. admittedly to fictitious ioanera. w 

aggregate of Rs. 71.00,000 were issued .^7 for different amounts 

? 3 j 1950. This amount was uUl^ed for get ing 5 Accused 4, its Secretary, 

m favour of Accused i and 2, the Ebrcctors of tte J P ., 2-230). The said drafts 

and Accused 5, the Secretary of the Tropiral „tilLscd for paying off the loan 

were sciit.to Bombay and one of the said drafts the Jupiter 

■of Misri Devi and the other drafts for 57 iO > . ^'<^as utilized to 

account in the Punjab National Bank, ^f jts securities worth about 

cover up the loss incurred by the Jupitcr by f of the securities 

Rs- 45,00,000 assigned in favour of Accused 7 and also by reason 



776 


THE SUPREME COURT JOURNAL. 


[1964 


worth Rs 20 00 000 alleged to have been sold to the Empire on Q7th November, 
1950 It IS, therefore, manifest, and indeed it is not disputed before us nenv, that 
Shankarlal and his co-conspirators, whoever, they may be, had conspired together 
and lifted large amounts of the Empire and put them into the Jupiter coffers to 
cover up the loss caused to it by llwir fraud Therefore, m these appeals tve pro 
ceed on the basu that there was a conspiracy as -aforesaid and the only question for 
consideration 15 whether all or some of the appellants were parties to it 

Before dealing vsith the individual cases, as some argument t\as made in regard 
to the nature of the evidence that should be adduced to sustain the case of conspiracy, 
It ^viUbc convement to make at this stage some observations thereon Section 
120 A of the Indian Penal Code defines the offence of criminal conspiracy thus 

tVhen two or mare persons agree to do or cause to be done an illegal act or an act which o 
not illegal by illegal means such an agreement u designated a criminal conspiracy 

The essense of conspiracy is therefore, that there should be an agreement bctivccn 
persons to do one or other of the acts desenbed m the section The said agreement 
may be proved by direct evidence or may be inferred from acts and conduct of the 
parties There is no difference between the mode of proof of the offence of conspiracy 
and that of any other offence it can he established b/ du^ct evidence or by circum 
stantial evidence But section 10 of the Evidence Act mtroduccs the doctrine of 
agency and if the conditions laid down therein are satisfied, the act done by one 
IS admissible against the oxonspirators The said section reads 

tVhere th re u reasonable ground to believe that two or more penoDS have conspired together 
to commit an offence or an actionable wrong anythmgsa d,doneorwTiitenbyaoyoneoftucbpenoDS 
u reference to their common intention aCiet the time when such mtcsiiion was fint ento tamed by lay 
one of them uarelevant fact as against each of the persons believed to be to conspinngas welt lot the 
purpose of proving the existence of the conspiracy as for the purpose of showing that any such person 
was a party to it 

This section, as the Opening words indicate, will come mto play only when the Court 
IS satisfied that there is reasonable ground to believe that two or more persons have 
conspired together to commit an ofiOTCc or an actionable wrong, that is to say, there 
should be a pnmafaae evidence that a person was a party to the conspiracy before his 
acts can be used against hu co-conspirators Once such a reasonable ground exist*, 
anything said, done or written by one of the conspirators m reference to the ctHU 
mon intention, after the said intention was entertained, is relevant against the others, 
not only for the purpose of proving the exutence of the conspiracy but also for pro- 
ving that the other person was a party to it The evidentiary value of the said 
acts IS limited by two circumstances, namely, that the acts shall be in re f erence to 
their common mtention and In respect of a period after such intention was entertained 
by any one of them The expression ‘ in reference to their common mtention" i* 
very comprehensive and it appears to have been designedly used to give it a wider 
rcope than the words ‘ m furtherance of” in the English law, with the result, 
anything said, done or written by a co-conspirator, after the conspiracy was formed, 
will be evident* against the other before he entcr^ the field of conspiracy or after 
he left it Another important limitation implicit in the language is indicated by 
the expressed scope of its relevancy Anything so said done or Written is a relevant 
iact only as agiinst each Of the persons believed to be so conspiring as wdl for the 
purpose of proving the existence of the conspiracy as for the purpose of showing 
that any such person Was a party-to it It can only be used for the purpose of pro- 
vmg the existeneb of the conspiracy or that the other person was a party to it It 
cannot be used in favour of the other party or for the purpose of showing that such a 
person was not a party to the conspiracy In short the section can be analysed as 
follows (i) There shall be a evidence affording a reasonable ground fot 

a Court to believe that two or more per*ons are members of a conspiracy, (2) 
the said condition is fulfilled anything said, done or written by any one of them in 
reference to their common m’ention -will be evidence against the other , (3) any 
thing said, done or written by him should have been said, done or written by him 
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after the intention was formed by any one of them ; (4) it would also be relevant for- 
the said'purpose against another who entered the conspiracy whether it was said, 
done or mitten before he entered the conspiracy or after he left it ; and (5) it 
can only be used against a co-conspirator and not in his favour. 

With this background let us now take the evidence against each of the appel- 
lants and the contentions raised for or against him. But it must be stated that it is 
npt possible to separate each of the accused in the matter of consideration of the- 
evidence, for in a case of conspiracy necessarily there will be common evidence cover- 
ing the. acts of all the accused. We may, therefore, in dealing with some of the 
accused, consider also the evidence that will be germane against the other accused. 

We shall first take the case of Accused 6, Caveeshar, who is the appellant in 
Criminal Appeal No. 82 of 1962. So far as this appellant is concerned the learned 
Sessions Judge found that he was a member of the conspiracy and the High Court 
confirmed that finding. It is the practice of this Court not to interfere with concur- 
rent findings of fact even in regular appeals and particularly so in appeals under 
Article 136 of the Constitution. We would, therefore, approach the appeal of this 
accused from that perspective. 

Learned Counsel for this appellant argued before tis that the said accused. 
was convicted by the Sessions Judge for being a member of the conspiracy in the 
Jupiter case in respect of his acts pertaining to that conspiracy and therefore he could 
not be convicted over again in the present case on the basis of the facts on which 
the earlier conviction was founded ; in other words, it is said that he was convicted 
in the present trial for the same offence in respect of which he had already been, 
convicted in the Jupiter case and such a conviction tvould infringe his fundamental- 
right xmder Article 20 (2) of the Constitution, and in support of this contention 
reference was:made to certain.decisions of the Supreme Court of the United States, 
of America. The said Article reads : 


“No person shall be prosecuted and punished for the same offence more than once. ” 

The previous case in which this accused was convicted was in regard to a conspiracy 
to commit criminal breach of trust in respect of the funds of the Jupiter and that 
case was finally disposed of by this Court in Swrdul Singh Caveeshar v. Slate of BomhayK 
Therein it was found that Caveeshar was a party to the conspiracy and also a party 
to the fraudulent transactions entered into by the Jupiter in his favour. The present- 
case relates to a different conspiracy altogether. The conspiracy in question was 
to lift the funds of the Empire, though its object was to cover up the fraud commtted’ 
in respect'of the Jupiter. Therefore, it may be that the defalcations m^e in Jupiter 
may afford a. motive for the new conspiracy, but the two offences are distinct ones.. 
Some accused may be common to both of them, some of the facts provcd to establish 
the Jupiter conspiracy may also have to be proved jo support the motive for the 
second Conspiracy. The question is whether that m. itself would be sufficient to make-- 
the two conspiracies the one and the same offence. Learned Coume suggCi ^ ^ 

the question raised involves the interpretation of a provision of the Constimnon and 
therefore the appeal of this accused will have to be referred to s. Bench consisting ot 
not less than 5 Judges. Under Article 145 (S) of the Constimtion ^^ly a cise 
involving a substantial question of law as to the interpretation JL , ... • 

shall be heard by a Bench comprising not Jess than 5 Judges. Tlus Court held in 

V. Congo Singh’, that a 

Jed, Amritsar^ , proceedings were taken against certa n p 

■739 : p' : '(is'o) S.C.J.. 

180 231 10960) m;L.J. (CrI.) 301 ■: (1958) S.C.R. 822, 

1“0:(19C0) 1 M.L.J. (S.C.) 67 : (1960) 1 An. 
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instance before the Customs Authorities un4er section 167 (8) of the Sea Customs 
Act, and heavy personal penalties >%cre imposed on then> 'X'her«^^tert they were 
charged for an oflencc under section lao-Bof the Indian Penal Code This Court 
held that an offence under section iJto B 1? not the same offence as that under the 
Sea Customs Act Das, C J , speaking for the Court, observed 

• The offence of a conspiracy to commit a crane u a different offence from, the crime that a the 
objcctofihcconspiracy becausethccoMpiiacypreccdcsthc commission oftbeenme and U complete 
before theenme is attempted or completed c(]ua)ty tbc crime attempted or completed doe; not require 
the elemoit of conspiracy as one of its ingredients They are, therefore, quite s^arate offences " 

This Court again considered the scope of the words “ same offence ” m Th’ SUt^i 
ofBombaj v S L ApU^ There the respondents were both convicted and sentenced 
by the Magutraie under section 409 of the Indian Penal Code and section lOj 
of the Insurance Act Dealing with the a'gument that the allegations of fact were 
tho-same^Rajagopala Ayyangar, J , rejecting the contention, observed qn behalf of 
th© Court 

‘ To operate at a bar the second prosecution and the coniequeotiat purushmeat ihereuadsf^ 
must be for * the same offence ’ Tbc crucial requ fement therefore &r attracting thqAiticle is thlt 
the offences are the same, 1,* , they should be id^tica! If however, the two offences are distinct, 
then EOtinthstanding that the allegations ofiactinihe two complainisnughtbesubstaaually 
the benefit of the ban cannot be invoked It b. therefore, necessary to analyse and compare not th< 
allegations m the two complaints but the logrcdienis of the two offences and see whether their identit| 
IS- made out ’* 

TKl^decl3ion lays down tiiAi the test to ascertain whether two oflcncc^ar© the sane 
IS not th© idenUiy of the allegations but the identity of the ingredients of tM 
offences In view of the said decisions of this Court*, the Amencatt decisions cite# 
at the Bar do not call for consideration. As the question rautd has already 
decided by this Courr, what remains is only the application of the principle “k* 
down to the facts of the present case We cannot, therefore, hold that the questioa 
raised imolves a subsuntial question of law as to the mictprctaiion ol the Gooiti* 
tution within the meaning of Article 145 (3) of the Constitution 

In the present case, applying the test laid down by this Court, the tvfo coniP*' 
racies arc not the same offence the Jupiter conspiracy came to an end when its 
funds were misappropriated The Empire conspu^cy was hatched subsequrnu), 
though Its object had an intimate connection with ihe Jupiter in that the 
the Empire was conceived and executed to cover up the fraud ofthe Jupiter 
two conspiracies are distinct offences It cannot even be naut that some of 
ingredients of both the conspiracies are the same Tbc facts constituting the J'lP***’’ 
conspiracy arc not the ingredients of the offence ofthe Empire conspiracy ,but 
afford a motive forthclattec offence. Motive is not an ingredient of an offt*^ 
Theproof of motive helpsn. Court In coming to a correct conclusion when there iSB* 

dwtta irsidtnce. VfhcTt.there is direct evidence iornnplicating aaaccuwdm ^ 

ofieace, the absence of proof ofmotivc is not material The in^edicntf of both t« 
offences arc totally diffnent and theydo not form the same offence. witbm the me^tj* 
mg of Article 20 {2) of the Consuruuon and, thercTorc, that Artide haa no relcvanW 
to the present case 

The next question is whether this appellant was a party to the Empire co« 

piracy He was a close associate ofShankarlal in the political field, he being «« 

President of the Forward Bloc and Shanfcarlal being us Vice President 
how they were drawn together There is also evidence that out of the 63,000 sli^res 
of the Jupiter that were purchased ui August, 1949 by Shaniarlal Group, 
shares were allotted to tho appellant It is, thcretore, clear that Accused 6, thouga 
exfatu be was neither a Director not an office bearer m the Jupiter, had bea'7 
stakes in it We have already noticed that after the purchase of the s-.id 
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from and out of the Jupiter funds, a bogus loan in the name of Accused 6 for a 
sum of Rs. 25,15,000 was shown in the Jupiter accounts and latter on it was substi- 
tuted by othei manipulations. That he was a willing partv to these manipulations 
is also made clear by Exhibits Z-305-A and Z-125 which 'record the secona loan 
in favoui of this accused. Exhibit Z-305-A is a receipt passed by Accused 6 to 
the Tropical acknowledging the receipt of a sum of Rs. 26,15,563-10-6 in full 
settlement of the amount advanced by him to them against the proposed purchase cf 
their buildhig and plots of land. It is not disputed that this transaction teas only a 
ho^s oi.c brought about to cancel the fictitious loan given to Accused 6 ; and this 
indicaics that this accused was taking active part in the manipulations ot the Juniter 
accounts. Exhibit 125 is another receipt passed by Accused 6 to the Jupiter for 
having received a sum of Rs. 5,30,000 on 27th December, 1949. This is, as we have 
already stated earlier, one of the devices adopted to cancel the earlier bogus loans. 
This also establishes the complicity of this accused in the Jupiter transactions. It is, 
therefore, clear that Accused 6 had an ample motive to join the conspiracy to life 
the Empire funds to cover up the defalcations made in the Jupiter. Exhibit F 
dated 1 7th March, 1949 is a letter written by Accused 6 to one Chopra, a broker, 
whciein he authorized the said Chopra to negotiate, the purchase of majority of the 
shares cf the Empire or at least a minimum of 2,200 shares of the above Company 
from M. S. Ram Ratan Gunta, Gulab Chand Jain and/or their nominees or friends. 
Up informed Chopra that the rate would be approved “ by us ” irom time to time 
and that he would be paid a consoHaated brokeraee of Rs. 40,000. Though this 
, letter was written about li years before the alleged conspiracy, it was subsequent 
.to agih January, 1949, the’ date when the Jupiter securities were purchased from 
, and out of the Jupiter funds by making necessary manipulations in their accounts. 
TJiis was the first indication of the conception of the scheme of conspiracy to' get 
At the Empire funds. This shows that, along with Shankarlal, Accused 6 was 
■also a brain that gave the direction to the conspiracy. The letter also indicates 

■ that Accused 6 expected that the purchase of the majority of shares of the Empire 
. would take considerable time and also that it would be by bits or in small blocks, 

for he said in the letter that the rate would be appiovtd by them irom time to time. 
The words ‘‘ by xis ” in the letter further show that he was not writing the letter only 
for himself but on behalf of a group and he was only one among many who were 
• seeking -.o purchase the Empire shares. P. W. i, who was doing business in the name 
. of Chopra & Co., deposed in regard to this document. He said that in pursuance 
of the authority given to him by Accused 6 he neeotiated lor the purchase ot the 
Empire shares ; he also spoke to the fict that the woros “ by us ” in the audiority 

■ meant the group consisting of Accused 6, . Shankarlal and Accused i and that he 
.corresponded with Shankarlal subsequently in respect of the said negotiaiioiis. 
In the said circumstances, the time lag between the lett-sr and the period of conspi- 
racy for which the accused are charged is not in itself sufficient to detract ironi its 
evidentiary value. In the context of the subsequent events this letter certainly 

. connects Accused 6 vvith the Empire fraud. 

The next circumstance against Accused 6 is that out of the sum of Rs. 20,00,000 
paid by the Empire to the Jupiter as the price for the alleged purchase of secun- 
- ties of the former from the latter went to cancel the false entries of tranmctions made 
. in the Jupiter accounts. 'We have already stated earlier that the original loan or 
25,15,000 alleged to have been given to Accused '6 was, bv subsequent mani- 
pulations, wiped out by four different transactions, including a ficsh loan in lavour 
; of this accused. The said money was used to cover up the loan of Rs. 5,00,000 
•alleged to have been given to Raghavji and the alleged purchase of 54,000. Tropma 

! shares for Rs. 14,00,000. This transaction is a further proof that with the knowledge 

; of Accused 6 the Empire funds were utilised to cancel the false transactions entered 
; into by him and others and to cancel the false entries made in the Jupiter accounts. 

1 What is more, he had taken a keen and active interest in inducing the Chief 
'f oi Bagarian to take a heavy loan of 113.77,50,000 on the security ot lus pro- 
Parties 'with a view to cover the . misappropriations of the Empire lunds. ic 

scj— 100 
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U.- witness toot a rough measurement of the propert.m J"'™ Jv 

he gave the original report of valuation to Accused 6 ar d a copy of 

SXsh Haridhansingh. the son of the Chief of Baganan, was ™ f ^ « 

99 and he deposeu that he talked with Accused Bon several “mmdS 

fmancier to help him to develop his lands , that in ' 95^' " “ 

to Shanlarlal and that dutmg his conversation with hmr Lo- 

sent , he further said that, though he had not received the rnoney, 

missory notes m favour of the Empite to the elfeet that he had 

thereof m cash because Shankarlal told hin. that the money "<>““ « PfJ 

instalments by the Empire and that he would send the 

when money was paid to him from tune to tirrie He admitted that he ^ 

documents though he did not know Shankarlal, as he tvas assured y m 

that he could do so Except for immaterial variatitms, he stu* to the vmio 
the cross-examination P W 98 was the Chief of Baganan He J 

and was related to him He >vas also at one time the Chainnan of the 
Insurance Company, Ltd , of which Accused 6 ^va5 the Managing ^rector i 
evidence ofthe^e three witnesses establishes that Accused 6 was rclatrf , j 
of Baganan, that he introduced the sbn of the Chief of Baganan to Shanaar 
indut^ him to enter into a huge transaction with the Empire py . 

properties tuth a condition that the amounts lent, except a few 
paid to him directly, but Shanliarlal would do so later on and that he Xo^ ^ 
interest in pushing through the transaction by getting the properties of ^he so 
the Chief of Baganan valued by an architect The lact that this transition i 
ultimately fructify is not material , what is important is that Accused 6 us 
influence and relationship with the Chief of Baganan and his son, got 

passedby theEmpircsanctionmgahugesmnofils 77,50 ooo to the son onhc 
of Baganan to cover up the earlier fraud presumably to escape the inevitable c . 

nal proceedings indicated by the police raid If Accused 6 was not a ^ 

conspiracy, why did he take such uigent Steps to avert the danger’ 
gard to the other circumstances his active interest in promoting this loan pri" 
bilizes his hand in the conspiracy 

Both the Courts on the basis of the aforesaid evidence came to the conclusion 
that Accused 6 wa.s a member of the conspiracy and ive cannot say that 
evidence on which the Courts could have come to the conclusion to which they ui 
There are no pemussiblc grounds for upsetting this finding under Article *3® 
the Constitution 


As regards the sentence passed against this accused, the Sessions Judge ^ 
ced him to undergo rigorous imprisonment for a period of 5 years, whereas he 
ced Accused 7, 8 and 9 to undergo rigorous imprisonment for a period of 3 > 

We do not sec any justification for this distinction between the said ^tjse 

matter of punishment Accused 6 had already bem convicted and sentenced _ 

Jupiter case , and on the evidence it docs not appear that he had taken a J 
part m the Empire conspiracy, though he was certainly m it In the 
w’c thm k that a sentence of 3 years’ rigorous imprisonment tvould equally s 
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--ence hta 

.he appeal preferred by Caveeehar, Sed | 

We shall now proceed to consider the appeal preferred hv c 

Accused 7, i e., Criminal Appeal No. 83 of 1962 S 3 
Director and Chairman of the Empire during the period ofSc conspiracy ^On 
i^h October, 1950, he was elected the Chairman of the Board of DLct 3 thS 
“ Managing Director on a salary of Rs. 2,000 per month for 
a period of one year. He was remo ved from the post of Managing Director at the 
meeting of the Board of Directors held on 12th March, 1951. The misappronria- 
tion of the funds of the Empire, which is the subject-matter of the conspir^w, were 

t'etween 20th Sep- 
tember and 31st December, 1950. The prosecution case is that Accused 7 was a 
party to the conspiracy, whereas the defence version is that he was a benamidar 
lor bhankarlal, that he took p^t in the proceedings of the Board of Directors iiwa fide 
believing that there was nothing wrong, that the resolutions were implemented bv 
A.ccused 10 under the directions of Shankarlal and that the moment he had a sus- 
picion that there was some fraud, he took immediate and effective steps not only to- 
prevent the rot but also to investigate and find out the real culprits. The question 
IS which version is true. 


: It would be useful to have a correct appreciation of the evidence to know the 
an^tecedents of Accused 7. Shri Sri Prakasa, the erstwhile Governor of Bombay, 
who has been associated with Accused 7 in his political life, was examined as a. 
defence witness and he gave some, facts of the past life of the Accused 7. Accord- 
ing to him he and Accused 7 were closely associated in the work of the U.P. Provin- 
cial Congress Committee and for some time Accused 7 was also the President of the 
said Committee, he was in jail for nearly 25 years in connection tvith his political 
work, he was also connected with the Kashi Vidyapith for 3 or 4 years from 1924 or 
1925 onwards, he was arrested in, what is called, the Kazori case and was tried 
along with others tor the offence of conspiracy to loot the Government Treasury during' 
^29-30 when the witness was the General Secretary of the U.P. Provincial Congress 
Committee, Accused 7 Was one of the active workers. Shri Jawaharlal Nehru, the 
present Prime Minister of India, deposed that Accused 7 ivas a member of the 
Parliament and also of the Constituent Assembly. It may, therefore, be taken that 
Acimsed 7 has -vast- experience of men and matters and had occupied important 
position in the public and political life of the country. Accused 7 has described in 
his witten-statement filed in the Sessions Court how he came into contact ivith 
Shankarlal. Being a political leader, he came into contact with various national 
leaders of eminence, one of them being Shankarlal ; on one occasion when this, 
accused was seriously ill after his release from jail, he ivas attended to by Shankar- 
lal and his wife at their residence ; sometime prior to October, 1950 Shankarlal. 
expressed to him that he had a plan to purchase the shares of the Empire and re- 
•Rested him to be its Managing Director benami for him, as he could not in law be 
lhe_Managing Director for tVvo companies ; when he expressed his unwillingness,. 

if he accepted it, he would have to give up his political career, Shankarlal pro- 
mised that he would personally direct the operations and that he would give him- 
the ^istance of a competent Secretary, who ■would practically carry on the admini- 
stration with the least possible demand on his time, and that he would make an 
^ ^’^^ngement to relieve him soon of the responsibility so that he would. 

w free to devote himself coiripletely to his political life. It may, therefore, be said 
■NT ^ '^txmscd y was an important figure in the politxal field and that he accepted the 
Managing Directorship of the Empire as he was a friend of Shankarlal and was, 

? ^°me extent, beholden to him. . .. - 

. The first document which throws some light as to ho\v this accused had brcn 
jn^cted into the transaction of the purchase of the controlling shares of the Empire 
IS Exhibit-53 dated 20th S^tember, 1950. It is a letter ^vritten by Shankarlal 
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to Kaul, Accused i Shankarlal said therein that he understood that Kaul 
Tvas not prepared to sell Rs 45,00,000 worth of Jupiter securities direct to 
Accused 7 but as Chairman and Managing Director of Jupiter he was ordering him 
to sell the said securities to Accused 7 and endorse them in his favour and that as 
he would be returning the sccunlics in two or three days, no Board resolution was 
necessary for that purpose This letter clearly shows that before 20th September, 
1950 Accused 7 agreed to the endorsement of Jupiter securities in his fa our Exhibit 
-234 IS a letter dated 21st September, 1950, written by Accused 7 to K ul In that 
letter Accused 7 sta’cd tliat ShankarW ashed him to proceed to Bombay immediately, 
but, as he was under the impresion tliat the plan had not matenahsed he had under- 
taken to make certain tJnportant eng^cments and, therefore, he could proceed to 
Bombay only in the first wrek of OctobCT, and reach that place on4th of thatmonth 
He enquired of him to let him know by'i>nrc the latest date by which he should reach 
Bombay andthe number of days for which he should stay there in the first instance 
It was also mentioned m that letter that it was a long time since he and Shankarlal 
had a talk a^ut the ‘ affairs ” This letter shows that Accused 7 had a discussion 
with Shankarlal some time before 21st September, 1950 and that he had agreed to 
the plan suggested by him It also indicates that Accused 7 was led to believe 
that he had to stay at Bombay for a foirJy long time Three words m this letter are 
commented upon, m , “ plan ”, affairs ” and ‘‘ materialized ” The use of the 
•cryptic terras ‘ plan ’ and ” affairs ’ read along woth the expression ” materialized ” 
savoun of secrecy and conspiracy This letter in itself may not be decisive of the 
•question that Accused 7 had knowledge of the entire sin ster plan of misappropriat- 
ing the Jupiter fiinds, but, it aloi" with Exhibit 53, leaves no room to doubt that 
Accused 7 knew that it was part of the plan to endorse the Jupiter securities m bu 
favour and that out of the moneys raised on the said securities, the controlling shares 
■of the Empire would be purchased at Bombay and that he had to go to Bombay for 
that purp«c Exhibit*6 dated 25th Septemtier, 1950, is a letter written by Kaul 
to Accused 7 m reply to Exhibit ^234 Therein he reminded him that the matter 
practically materialised and that Acirused 7 had to go to Bombay, and stay there 
permanently Kaul wrote another letter to Accused 7 on 12th October, 1950, 
■wherein he asked the latter to go to Bombay on the J5lh and stay at Hotel Majesty 
-and that he had to take char^ on the l6lh He abo informed Accused 7 that noth- 
ing could be done without his presence, as he wav the principal party m the trans- 
action Accused? was also told tbatl^ul and Shankarlal would be at Bombay 
■presumably, Accused 7 wrote to Kaul for the postponement of the meeting at Bombay 
"to rgih Kaul gave two wnres to Accused 7 (Eivhibit 49) telling him that the mat- 
■ter could not be postponed to igih and that Accused 7 should go to Bombay on 
the 15th evening In the said wires he stated that if Accused 7 did not turn up on 
that date, they would lose lakhs and would sufler JoreyiaraKle Jns-s- J/Lbebaijtaia 
fell through, why would, to use a neutral tenn, Shankarlal Group lose lakhs and 
suffer irreparable loss ^ The purchase of the controlling shares was, therefore, 
mamly intended to prevent loss to that group What was that loss ? It can only be 
the loss that might result if they failed to control the Empire and thereby cover up 
the fraud of the Jupiter and if that bargam had fallen through the fraud of the Jupiter 
might be exposed The other loss to the group could possibly be the rise m the 
price of the Empire share But there is nothing on the record to show that they 
-were purchasing the shares of the Empire at a low price In the circumstances, it 
is reasonab'c to infer that Accused yknew that the plan, if not earned out, w-ould 
cause loss to Shankarlal Group It is not disputed that secuntics to the tunc of 
Rs 45 00,000 belonging to the jupitcrwere endorsed by Kaul in favour of Accused 7 
-who m his turn endorsed them m favour of the Punjab National Ban^ Ltd , Bombay, 
to open a cash credit account therein 

Pausing here, one may ask the question whether Accused 7 could be ignorant 
•<3f the fact that the securities of the Jiqiitcr could not be utilized for the purchase of 
the controlling shares of the Empire in his name Xicamed Counsel appearing f®t 
3iim argued that he thought thattheseconties belonged to Shankarlal and thatthqr 
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were endorsed over to him only in order to purchase the controlling shares of Em- 
pire benami for. Shankarlal. Admittedly the securities were not endorsed over to 
Shankarlal as they should have been, if he had purchased them. Ifhe had paid- 
the money to the Jupiter in the name of Accused 7 and got the said securities directly 
endorsed to Accused 7, it would mean that Shankarlal had the ready cash of 
about Rs. 45,00,000 with him. Ifhe had that much cash, ^vhat was the necessity 
to adopt the circuitous method of purchasing the securities of the Jupiter, deposit 
them in the Bank as security, raise money thereon and then pay it towards the consi- 
deration for the purchase of the shares of the Empire ? The easier method would 
have been to put the cash in the Bank itself in the name of Accused 7 ^rid purch^e 
the Empire shares directly in his name. If by doing so, the real character o *he 
transaction would be known, equally would it be known if the money was raise cm 
the basis of the Jupiter securities endorsed over in the narne of Accused 7* ^ou , 
therefore, have been obvious to a man of ordinary intelligence that the secuntiK 
belonged to the Jupiter and that they were endorsed over to him Jot 
raising money for the purchase of the Empire shares for and on e a ~ 

GrouJ -It is,, therefore, very difficult to accept the “^ten^ ^ 
honestly believed that the said securities were the property o at,. 

Lookinc at the transaction from an aspect most favourable to Accused 7, one 
ftfcLclusion he 

mjliiing Iho'securities as early as possible 

for the benefit of others, as he believed ^ha S Accused 7 is a 

restore the said securities or their- value to ^ Jupj^.^-^ 
decisive circumstance against him and the exp 
for acceptance. ' 

Accused 7, thereafter, the smdscemt^^esm favour opened a 

al Bank, Ltd., and executed ® u gooes to pay the price of the Empire 

cash-credit account thcrein on which he drew cheques to pay m p 

shares to Ramsharan Behari Lai Groi^. t> „jj^j^tan on tlie one part and 

is the agreement entered into between Behari Lai Ra^^ .P 

Damodir Swamp on the other part '^hereunder the ^a^ ^ 

of the latter. In this context the evidence f ^ 

about the said transaction may be ^ / q .gV-gr iqco and that the object 

He said that he came. to Bombay on 14th 01 5 . , j- ^ ^.j^g agreement wat 

of his visit was to see that the balance of ^he mmffiergmn 10^ Shankarlal as. 
paid to Ram Ratan and delivery of the s ur • present. Shankarlal told. 

Dhanraj Mahal and, at that; time Acmse * Iccurities of the Jupiter with the 

him that he had arranged to pledge Gove witness was speaking the truth, 

Punjab National Bank for, raising money. a y-mceH 7 of the fact that Jupiter 
this evidence clearly imputes knowledge o . jj^herently ^wonpvith 

securities were utilized for raising money. of money to the sellers of 

this evidence. As the broker was P^^ssing , ^hat he was raising money on the 
the shares, it was natural for Shankarla o a crused 7 would not have deterred 

. said securities to pay them. The pr^^ce ol Accusea 7 circumstances, 

him from saying so, if Accused 7 hacl ^ther than his ignorance of the 

alreadv noticed bv us probabilizes hiS bno^vfodgc mthe^^^^^^ the cross- 


noLiccQ oy us J interence. aju- 

said fact and this evidence is consisten . . ^he police was put to him. Th 

examination the statement made by this witn ,6th with the intention of 

he had said that he returned Jo ®'?™ba^on made a'-rangementsforp c^g-- 

his commission and that on his arrival Shan ' jjargued, he could '“j; 

mg the securities. Ifhe had returned only on thc^^Jl^Ythg j^ust be a nustak- 


uig me securities, it ne naa r ^^g 

met Shankarlal on the 15*. anc^ that one gf this ivdtncss in 

Though we would not have acted upon ^ -..’c do not see any reason to n 

matter if that was the only Avhen he was wth gir- 

-his evidence as regards this meeting Shan - appropriate and natiual n 
conversation he had svith Shankarlal was q“^^„^PPgffor Accused 7 remmds us that 
cumstance sunder which he met him. Learned Counsc 
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the said accused is deaf and that the said conversation might have escaped his atten- 
tion But there is no material on which wc can judge the intensity of his defect 
Be it as It may, it is only a piece of evidence which must be judged along with the 
•other evidence m the case 

Then ive come to the evidence relatmg to the period after Shankarlal Group took 
control of the Empire After Damodar Sivarup purchased the controlling shares, 
only the qualifying shares for Directorship were kept with him and the rest were 
endorsed over to other persons, qualifying shares were endorsed m the names of 
Accused 8 and g On ijlh Octo^r, 1950 at the meeting of the Board of Directors 
of the Empire Damodar Swarup, Accused 7, was elected Chairman of the 
Company and Accused was co-opted as Di ector Accused 7 was also appointed the 
Managing Director on a salary of Rs 2,000 per month for one year and Accused to 
was appointed the Secretary of the Empire on a salary of *,350 pet month 
The Managing Director was authorized to purchase a car costing not more than 
Rs 15 oooforhisuse UnderoncoftheresolutionspasscdmthatmcctmgthcManaging 
Director ivas authorized to open accounts in bank or banks as may be deemed neces- 
sary for the Company and to operate singly on any of the accounts of the Empire 
on any of the Bank or Banks and to negotiate all bills, notes, etc The Secretary 
was also authorized to operate on any account of the Company with any bank. 
In this meeting Accused 7 ivas made the Chairman of the Board of Directors and 
the Managmg Director of the Company with all the powers of Managmg Director 
to open accounts, to operate on them and to negotiate bills, no^es etc Shankarlal 
was on all accounts a very poiiTTful and able man ivho made a mark not only m 
politics but abo in business \Vould such a man make Accused 7 the h'lanaging 
Director of the Empire with extensive powers if he was not a conspirator’ If 
Accused 7 was not a party to the colossal fraud, would Shankarlal and hts Group take 
the risk of certain chance of disclosure by placing him at the helm of affairs ’ It m 
said that he was a figurehead and the real and effective man was the Secretary 
However competent the Secretary may be. Accused 7 is abo a competent man in 
his own svay With his sast powers, it is impossible to assume that such an intelli- 
gent man as Shankarlal would have believed that Accused 7 could not see through 
the game though not immediately, but sooner or later Soon after the new Directors 
took charge of the Ernpire negotiations were started betivecn the Jupiter and the 
Empire Car the sale of certain securities worth Rs 20,00 000 through one broker 
Kohlt, who was carrymg on business m the firm name of Vilaytilal Kohili &. Co , 
Exhibit Z-ai8 dated 26th October, 1950, is a letter sent by the Secretary of the Em- 
mre m reply to Kohli’s enquiry m his letter dated 19th October, 1950 whether the 
Empire sn as willing to buy the securities It -vs-as stated therein that his suggestion 
was placed before the Managmg Director and the same had been approved by him 
and that they were prepared to buy the securities and make an advance payment 
It is said that the reference to the Managing Director was only made m confonuity 
with form At the Directors * meeting held on 27th November, 1950 a resolution 
was passed to the effect that “ the following further investments made with the con- 
sent of the' Managing Director be recorded and approved ” The proceedings 
wherein that resolution was passed m Exhibit Z-206 L In that meeting Accused 7 
was present One of the investments approved was the purchase of Rs 20,00,000 
worth of Government securities from the Jupiter Soon after the alleged purchase, 
two bearer-cheques (Ex 2 ai6) dated 26th October, 1950 and 27th October, 1950 
for Rs 15 00,000 and Rs 5 00,000 respectively were issued and cashed to cover up 
the defalcation made in the Jupiter The securities were delivered only on 27^ 
November, 1950 This transaction discloses that soon after Accused 7 took charge 
of the Empire as Managmg Director, Rs ao,oo 000 from the Empircwcre diverted 
to the Jupiter under the pretext of purchase of shares which were delivered only one 
month thereafter This transaction onnmg as it was so soon after Accused 7 
became the Managmg Director of the Empire is consistent with h s knowledge 
~that the mam purpose of takmg control of the Empire was to divert its money to 
Jupiter There was abo no explanation why so soon afier Accused 7 took charge 
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as Managing Director of the Empire, the Secretary should have tried to deceive 
him by inserting a false recital in the letter he wrote to the broker that his letter for 
purchasing securities and making advance payment had the approval of the Manag- 
ing' Director. At that time they \\-ere on best terms and there was no conflict bet- 
ween them. We are, therefore, inclined to hold that Accused 7 had knowledge of 
the said transaction ■ and was a willing party to make the advance paymrat of 
Rs. 20,00,000 to the Jupiter, though the securities were not delivered. It is not 
disputed that this was , admittedly an exception to the practice obtaining m the 
Empire not to make advance payments against future deliveries. 

At the meeting of the Board of Directors held on 27 th November, 1 956 at which 
Accused 7 presided, another resolution was passed and it was : 

“ Tlie sales of 3% Government loan 1953/65 of the face value of Rs 90,60,000 at P" 

cent, through the Punjab National Bank, Ltd., Bombay, was approved and couflrraed. The following 
arrangements made by the Managing Director with the Bank was recorded : 

That the Bank should credit immediately the sale ^s rfthejoan refermd to ab^^^^^^ 

rate mentioned above Bank’s commission at 1/16 per cen ... t„g income-tax due. The 
5% and further subject to the necessary adjustments by . o-jUg lot ofl^. 90,60,000 

margin of 5% reserved by the Bank might have to face m disposing off the whole oi its. , , 

against, the corresponding purchase of other securities. 

This arrangement is described as margmal f 

dum sent by the Punjab National Ba^ to the ^ ^ block 

tails of the Lid transaction. It wiU be of the same was kept as 

of securities was credited to the our if and when those securities 

margin money to cover the loss the Bank m g Bank entered into such a 

w=r?a««aUy idd. Thh « the tot time m “S were removed 

speculative transaction and for that pttt^ JS Imperial Bank and transferred 
from the long standing' safe custody accoun P j ^ ^bis extraordinary 

to the Punjab National Bank._ It me nectary totter the Jupiter 

transaction with the Punjab National Bank as g Board approved 

required to be covered up.' The resolution ^".'^^blJStor iVis impossible, to 
the above arrangement made by the Managing attention of the Managing 
believe that this extraordinary transaction escaped the attention 

Director. 


, nf the Board of Directors of the 

On i8th December,' 1950 another ° b. In that meeting the minute 

pire was hdd and Accused 7 again pr«i , ' .^^gj-e read and confirmed. 

of the previous meeting held on 27th Nov the correctness of the 


...V. i.sv.v.„s.ss held on 27th November, 19^^^^.^ correctness of the 

The Managing Director did not question a arrangement was approved by 

statement recorded in the ^mlier resolution transaction which is much, out 

him. It is rather difficult to believe tlm blindlv took part in the meetings 

Wha. i, more, .his large 

bogus debtors. In the meeting ^beBomd equitable mortgages of propcrti^ 

I 950 > six ,, propositions for advance of ® e Board resolved 

totalling to Rs. 28,20,000 were placed bofo^ iL ^ ^bc said loan^ 

amounts to the said applicants. onevs advanced on those loans wen 

were all fictitious persons and indeed 1 tions the only conditions impo 

the coffers of the Jupiter. Under the J^le of each cf the borrav^« to 

granting the loans was that they ivere su j factory by the Solicitor o ^ 

his respective property being found and satistae ry TcoZol 

sel approved by Ac company. would be .een Learned Counsel 

Without any valuation report or any investigation , ^ 

for Accused 7 contends that it was the, 
jeet to the title being found clear on 1 
r\oc>oAJ Z4. ...I... nf the Sec 


tnout any valuation report or auy y r ^j e Boara to sa...--— " 

• Accused 7 contends tlkt it was ^he pra^ ^ ^bgr the r«oluUons 

Jiict to the title being found clear on m S Managing Director 

were passed, it was the duty ^^e Secnetg^r , the j ^bout 

the Solicitors or the legal advisers of the Oompai y 
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the titles of the properties concemed and thatlus chtait Mieving that the 

SMd practice wouIdV followed did not raise any objectim It is true tte the 
record discloses many instances wherein tons were granted subject to scnitii y 
title by the legal advisers of the Company, but m the resolutions in question a little 
tariatL was made which though apmntts innocuous gives room ^ ^ 

stated that the scrutiny of title might be made not by the Compan/s Advratm 
but by any Adtocate approved by the Company Be it as it may, the 

isthatsoonafter Accused ytookoverthemanagementofthe Company, when laige 

block of securities of the Company were sold and applications for loans of huge 
amounts were made, if Accused 7 was not a patty to the iraud, he wmld 
have insisted upon further scrutiny in the mailer, particularly in regaid to the pro- 
perties before the loans were advanced This attitude on his part may be contriutcu 
With that adopted by him when the application on behalf of Messrs Jasivant btraw- 
Board Mills, Ltd , \vas placed before him on 4th November, 1950 , when 
resolved that the loanees should be asked to produce additional 
difierence in attitude on the aylh has a smistCT meaning On i8th Decemow, 


Tcnce in auuuac on me H/UI lUia .x I 

1950 the Secretary placed before the Board orj)ircctors six 


for advance of loans by the Company on equiuble mortgage of property comprising 

buildings sec Exhibit Z 206M The total of the amounts came to Rs 42 BO 000 

Accused 7 was present at that meeting The minutes of the previous mecti^ 
were read and approved and the Board resolved to give the loans su^ect to me 1 
of the borrower to the property bemg found clear and satisfactoiy by the bolici 0 
or Counsel approved by the Company It is also not denied that the appin^ 
were all fictitious persons and the money really passed on to the Jupiter 
same argument advanced m connection with the earlier six loans arc again , 

and for the same reasons we find it diflicuU to hold that Accused 7 honafid$ beiiet w 
that the resolutions were passed in the usual «>ursc The two sets ofloans *ogctne 
total about Rs 71 00 000 The fact that within a short period 
and his friends took over the management of the Company sccuriti« of the 
panyworthRs 90 00000 were sold and Rs 71,00,000 were lent to others must na 
been an eye opener to an honest Managing Director It is impossible to 1^**' 
that any Secretary or an Office bearer of the Company would conceive and ««« 
cute such a huge fraud if he was not certain that the Managing Director was atfo 
in it The raising of the money on the securities of the Jupiter endorsed in n 
favour, the purchase of the controlling shares of the Empire m his name from 
and out of that money, the taking over of the management of the Empire by nomi 
nally allotting from and out of the shares so purchased 20 qualifying shares to cac 
one of the accused irtr , accused 7, 8 and g his approval of the resolution soon 
after he became the Managing Director to advance a somofRs 2000000 tojupit^ 
against a subsequent delivery of securities and also his approval of the resolution 0 
sell Rs 90 00 000 Worth of Empire securities and opening a marginal account in uic 
Punjab National Bank, Ltd , andthe resolutions sanctioning loans of Rs 
to applicants without proper scrutiny if taken together disclose a scheme of 
to which he was a party 


Exhibit 622 IS a letter dated 19th Derember, 1950 which throws further bgW 
on the knowledge of the accused to the conspiracy The letter was addressed by 
Accused 7 to the broker It reads 

Ibegto confirm havms purchased {tvm you the following secunlies which I have alread) 
received bom you duly endorxd m my favour by ycur seller 
Rs 2 00 000/ 21% 1954 loan at 93/12/ 

Rs 2 75 0001 3% 1970/75 Loan at 97/8/ 

Rs 23 40 000; 20, Conveis on 1946 Loan at Rs 93/ 

Rs 9 50 000/ 3% Bombay 1962 at 98^ 

Rs 1 00 000/ 3% 1963/65 Loan at Rs 98/{V6 

As per your des re I am arranging to make the payment for the above secunt ea direct **7®^ 
seller the M anaging D rector of the Jup tet General Insurance Co Ltd. as I am leaving for Delhi ano 
they wM pass you the necesary rece pts for the {ayment received 



IIJ B. SWARUP LAL BISHAN LAL V. StATE OF MAHARASHTRA {Subba Rao, /.)• 787 

The securities \vhich arc worth, about Rs. 38,65,000 correspond to some of the secu- 
rities endorsed over to Accused 7 for raising money for purchasing the controlling 
shares of the Enipirc. This letter show's that Accused 7 was paying the price 
of the securities direct to the seller, the Managing Director of the Jupiter, indicating 
thereby that he luiow that the securities, were those of the Jupiter and not of Shan- 
karlal. If this letter was true, it w'ould clearly impute know'ledge to Accused 7 
that the securities endorsed over to him were those of the Jupiter. It is common 
case that this document was not utilized for the purpose for which it ^vas intended, 
but was found ^vith Accused 10. When thisw'as put to Accused 7 he said : 


“I do not know Vilayatilal Kohli & Co. and had not met any of those persons. This typed 
letter was also put before me by Bhagrvan Swarup asking me to sign it as a Benamidar for 
Shankarlal. I felt a bit surprised as to why Shankarlal wanted this Ihter to be signed by me. 
I inferred that perhaps he wanted to show the outside world that I was tl e real purchaser of the 
Company and so I signed the letter.” 

By this answer Accused 7 admits that he had signed the letter know'ing its contents. 
Learned Counsel for this accused contends that this letter was not required for any 
purpose of the Empire and no explanation was given why it should be found w'ith 
Accused 10 and that on the date which it bears Accused 7 was not in Bombay.. 
Biit this criticism would not answ'er the clear implication of the knowledge of Accus- 
ed 7 of the contents of the letter, for whatever purpose it might have been executed 
it w-as admittedly signed by Accused 7 with the knowledge of its contents and this- 
certainly supports the inference that he had. knowledge of the fraud. 


Learned Counsel for Accused 7 contends that the following two important cir- 
cumstances -in this case established that Accused 7 '''^s ?. victim of circumstances 
and that he was innocent ; (i) Two prominent public men of this country 
whom the accused tvorked gave evidence that he was a man of integrity j and (2) 
the accused took active steps to unravel the fraud and to bring to book every guilty 
person ; if he tvas a conspirator, the argument proceeds, it wa.s inconceivable that 
he Would have' taken such steps, for it would, have certainly recoiled on him. vve 
shall consider these two aspects now. 

^ Mr. Sri Prakasa in his evidence said that from what he knew of Damodar 
Swarup for the last 32 years he was a person of higli integrity, noble character and 
of patriotic fervour. Mr. Jawaharlal Nehru said in his evidence^ that he knew 
Damodar Swarup for nearly 40 years and that he had known him in the political 
field a.s a very earnest and enthus'iastic worker and that he had oft«i be^n prison 
with him and that he always had respect for his sincerity. 

was a simple man, who' vas not too clever and who had J ^ 

ness and that he was deaf. The evidence of these ^lablish thm 

PPinion the accused was a man of integrity, sincerity an si pi > • . j | 

|S what is the evidentiary value of good character of accused in a ^nmina^rase. 
The relevant provisions are section 53 and the Explamlion to section 50 of tbo hvi 
aence Act. They read ; 

relevant"^" proceedings the fact that the rerson accused is of a good character is. 

E^planoiion ,0 section .sections 52, 53, 54 and 55. ^ven'onhof 

putauon and disposition: but except as provided in sec ion 4 reputation or 

general reputation and general disposition, .and not of particular acts > 
disposition were sliown.” 

provisions that die Undcr^rhcVndmn Evidence 

general disposition is relevant in a criminal proce g- — character and general 
Act, unhke 


character and general 

-‘^position. Disposition means the inherit "[^P'^J^rcal di^tinct“r 

ho general credit of the person amongst the . 1 be a good man. but 

'veen reputation and disposition. A man may be reputed to tic a goo 


bet- 

in 
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reality he may ha%e a bad disposition The value of evidence as regards disposi- 
tion of a person depends not only upon the svittiesscs, perspicacity but also on their 
opportunities to oteene a person as nrll as the person’s cleverness to hide his real 
traits But a disposition of a man may be made up of many traits, some good 
and some bad, and only evidence m regard to a particular trait with which the 
wtne« is familiar tsould be of some use VVigmore puts the proposition in the 
foUoivmg manner 

‘ \Mieiber when admitted it should be gi\en waght except m a doubtful case or whether it 
may suffice of itself to create a doubt h a mere question of the weight of evidence, with which the 
result of admissibility have no roncem 

But, in any case, the character evidence is a very tveak evidence , it cannot 
outweigh the positive evidence m regard to the guilt of a person It may be useful 
m doubtful cases to tilt the balance in Civour of the accus^ or it may also afford a 
background for appreciating his reactions in a given situation It must give 
place to acceptable positive evidence The opinion expressed by the witnesses 
■docs credit to the accused, but, in our view, in the face of the positive evidence we 
have already considered, it cannot turn the scale in his favour 

teamed Counsel strongly relied upon the subsequent conduct of Accused 7 
in support of his innocence On 29th January, 1951, he wrote a letter to the Secre- 
tary of the Empire wherein he brought to his notice his suspicions that all was not 
well vnih the Company’s adnunstration He asked Chopra Co , Chartered 
Accountants, to look into the accounts of the Empire and submit their report On 
a 1st February, 1951, the said Chartered Accountants submitted a report to hun after 
investigating the accounts of the Empire from about 15th October, 1930 to January, 
tgqt On the same day he wrote a letter to the Senior Supcrmicndent of Policy 
Dahl, informing him that he had come to know that a sum of Rs 7,00,000 hw 
been withdrawn from the Civil Lines Branch of the Punjab National Bank with- 
out any legal authority and that he had also come to know that large amounts 
totalling to Rs 71,00000 had been withdrawn from the said account during the 
end of De-ember, 1950 and that only a sum of Rs 9 00,000 was then lying to the 
credit of the Company and that he had given instructions to the Bank not to allow 
wnthdraw-als by anybody , he requested the police to register a case under section 
409 of the Indian Penal Code and promised to give every assistance to the police in 
their investigation On 21st February, 1951, he had also addressed a letter to foe 
•Controller of Insurance enclosing therein the mtenm report of the Auditors He 
informed him that he was advised fo report the matter to the police and that he would 
mform him of the further developments On the same day he had written a lette 
to the Punjab NationalBank asking it not to allow an/ further withdrawal or transfer 
or operation on cheques draw--* or instructions issued by the Secretary or any otl^ 
pcr»on On 22"d Fcbiuaty, 1951, he informed the Punjab National Bank that the 
Controller of Insurance had issued orders under the Insurance Act forbidding the 
Company from making any investment from Fcbruaiy, 1951 and that it should take 
■notice of the said instructions On 2i8t February, 1951, he suspended the Secretary 
as he got a sum of Rs g,oo,ooo odd transferred from the Imperial Bank of India to 
the Punjab National Bank, Delhi, and as, when he was still on leave, h'- withdrew 
a sum of Rs 7 00 000 from the Punjab National Bank without his penmssion 
Exhibit Z-210 A IS the minutes of the Board of Directors dated 3rd Match, *95^’ 
'wherein it was stated that at the instance of the Managing Director it was resolved 
that all the previous instructions m regard to the operation of all banking accounts 
ofthe Company were rev ofeed and it was further resolved that any one of the Directors 
Avas authorized to opcratejointly with either the Joint General Manager 0^ 
Accountant of the Company on the accounts of the Company m any bank- 
precaution was taken presumably to prevent further defalcations It appevra 
Accused 8, representing the Company, had applied fo the Punjab High Court for a 
prohibitory order preventing the Controller of Insurance from proceeding 
section 52-A of the Insurance Act At the Board meeting it was resolved that the 
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Sohcuors of the Company should be informed that the Company, did not ^vish to 
proceed with tlm petition and that they should not take any further action in the 

isiued— one at the instance of Accus- 
SL ^ at the instance of Accused 8 and g-convening a meeting of the 

Board of Dircmors of the Company, as per one notice at 3 p.m. and as per the other 
at 1 1 A.M. Ail ihe.e show that there was a split among the Directo. s and the Direc- 
tors were tiying to obstruct the Managing Director. Accused 8 tried to get the 
^ard mating fixed at 3 p.m. cancelled, but Accused 7 did not agree and therefore 
he and his group called for a meeting at a different time on the same day. Exhibit 
^2io-B IS the minutes of the meeting of the Board of Directors held on 12th March, 
1951 • In that meeting Sayana took the Chair and it was resolved that the appoint- 
ment of Accused 7 as the Managing Director of the Company pursuant to the re- 
tolution of the Board dated 17th October, 1950, was terminated with effect from that 
date ; it was also resolved that all the resolutions passed in the Board meeting held 
on' 3rd March, 1951, be treated as cancelled. On 12th March, 1951, Accused 7 
wotc a letter to the Commissioner of Police informing him that there were disputes 
between the Directors and the Managing Director of the Company, that there was 
disturbance at the meeting specially called for and held at 1 1 a.m. on that day 
and that there was likely to be a breach of the peace and, therefore, he was request- 
ed to take^such steps as were necessary. Exhibit Z-210-A is the minutes of the 
meeting of the Board of Directors of the Empire held on 27th March, 1951, and in 
that ineeeting Sayana took the Chair and Accused 7 was not present. It was resolved 
therein, inter alia, that the order of suspension passed by Accused 7 against Accused 10 
Was disapproved by the Board and was cancelled and the Secretary \vas ordered to 
resume his duties forthwith. It was also resolved that the action taken by Accused 8 
m filing a suit in the High Court of Punjab at Simla against the Controller of 
Insurance was approved and ratified. It also approved and ratified all the actions 
jaken by Accused 8. The letters written by accused 7 complaining against the 
“legal acts of the Directois were placed before the Board meeting and his complaints 
Were rejected. On 13th May, 195I) Accused 7 filed an afiidavit in the High Court 
opudicature for Punjab at Simla wherein he gave the various attempts made by 
him to prevent the continuation of the fraud in the Empi e and the obstructive tatics 
adopted by the other Directors. The Empire Company, represented by Accused 7 
filed a suit in the Court of the Sub-Judge, First Class, Delhi, for accounts and 
mjunction. To that suit Accused 8, 9 and 10 were made parties; therein an appli- 
cation was filed for the appointment of a Receiver and a Commissioner to take 
mto custody the accounts and other documents of the Company and for directing 
mem to submit a complete report on the transactions of the Company from loth 
October, 1950, upto that date and also for a temporary injunction against the other 
Directors and the Secretary from interfering in any manner with the work of the 
Managing Director. In the affidavit filed in support of the petition the various illegal 
a«s committed by, the Directors and the Secretary were mentioned. Accused » 
filed an. affidavit supporting the alleged fraudulent acts done by the Company. 

1 IS not necessary to pursue the internecine conflict betiveen the Directors any 
ci'lhcr. The documentary evidence is clear that from 29th Jaiiua^, *^'^*^*^ Z. 

was taking urgent steps to move the Controller of Insurance and the Court ^o protect . 
me interests of the Company; whUe the other Directors ^vere preventing him Irom 

pursuing that course. ^Indeed, they had even removed him from the Mann ing 

But notwithstanding the said facts, he made 

lur as possible the assets of the Company. It is throueh 

°u the part of Accused 7 to get the affairs of the Company througi 

.Polito and through Courts is a positive proof that he could not ^ 

then if L was a conspirator, by this process he ^ 

of the authorities concerned on his misdeeds. <n\dvanccd 

anne is inconsistent ivith human nature. The j ^ the 

.gPeors to be plausible, but a deeper scrutiny of the ffud perpetrated o^me 

would disclose that Accused 7 is not an mnoemt party. I‘ ^ Tanuarv, 
fionud that there tvas a police raid on the office of the Company on 24 th January, 
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,951, and the rSd 

sal’s m Ins OTittcn ^^."conipS from Isvo officCTS, Machilisrala and 

hcmqmrcd atom the affairs of the Company md 

Cardmasler, but they could not Nation to the Secretary and he assui^ 

that on the next day he had ^ jl * after he came he nould do the 

him that Shanharlal was iwt *tt ®®mb^ Senior Advocate 

needful It appears ''"^“l^whe help nccoun- 

of the Supreme Court, who advised *t Advocate and the accountant he 

tant and aficr gettmg the ttneessa.^^ Larrnted His conduct after the police raid 
had taken steps which „avto™ tto^ppearance offe^ 

IS certainly consistent with his gui , ^ necessary steps to exculpate 

conduct Presumably on legal adsia he timk «■» tompany His 

himself from the impending P,^ ° Wv (O he was innocent 

conduct may to explamri on thtee ^;ble h^othBm. hai^_._|>) ^ conspired 
and the moment the police raid t^as made he p trying 

with the other people from beginning to and after tl^ d 

on legal advice to escape the evil consrjuen^ of his ™ toing utilised 

thoiSht that there was nothing wrong for p,,^ s> nt lizcd 

fo tl eo hersjlongasthnewatto ssura ice ofStanUrlal that the jp 

would he reronped and that h^othe<« would not in ™th 

expectations he tvohe up to sasc himself I he nrst nypo nurchasmg the 

^Antecedents of the accused ““I"" Directorship by Imn 

shares of the Empire and the taking over of “y /-Sy to 

WhichcNcr hypothesis among the other t>»o tvas accepted, he q 

To get over this inference an atlempt is ^de to show that he 

early as recember, 1950 before the police raid, indicating thereby tha 

ened prosecution t\as not the motive for iustolle^ce S rmg ' onffinal 

upon Exhibit Z 235 and Exhibit Z 235 A Exh^ibit Z-235 npj^n to ^ 
dmfi and Exhibit Z-235 A to be a copy of it Exhibit Z.235 A '* 
to the Controller of Insurance through Mr S 1 Prakfsa and U ^ ® J and^al'O 

i 9 jI Therei he gives the history of his connection vw h the Company an 

the detaib of the various fraudulent transactions entered into by the Company 
says ihcrcm that sometime in August, I 95 > having come to Jmovv that Shan^ria 
hil not been quite scrupulous m his deals relating to the 
he decided to sever lus connection with it , and handed over his . 

Shantarlal, but the latter tore away his resignation letter and ^i^d h”i 
would so arrange vviihm a month’s time that the accused would be relicv 
the Managing Directorship Except for this indirect reference m a let ^ , 

sub equendy throvgh Mr Sn Prakasa to the Controller of Insurance 
nothing on the record to show tliat he wanted to resign before the 
This statement presumably w-ritten on legal advice appears to make an a CJ^ 
date back his intention to sever his connections with the Company sometime ^ 
the police raid Indeed in his resignation letter dated 25ih January, * 95 ^' ’ 
day afer the police raid, no mention was made of his earlier letter oi resign 
The said letter reads 


; saiQ leixcr rcuus 

for reasons personal and other vih chnecd oot be touched here I find myself qu te una 

nue as the Cha rman of the Board orDirecton the Managing D rectoi or even as a v/ 


and wish tobe ret cved of all these rrsponsT,! t esat thccarliest 

If really he gave the resignation letter on an earlier occasion also he "’‘P 
ccrtamly men loncd the fact that on Shankarlal s personal intervention he 
nued in the Company so far Further tie Chief of Bagarian transactions git® . 

direct to this version If he came to know of the fraud even m December an 

imtted his resignation to Shankarlal, how was it that on 301I1 January, * 9 * 
had approved the loan to the Chief ofBaganan ^ On 3o*li January 195 *j 
mg of the Board of Directors of the Empire was held and the minutes 
recorded m Exhibit Z-207 Accusrf 7 , 8 9 and 10 were present at that 
The Secretary, placed before the Bminl for its consideration one propositi 
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-advance of loan from the Company to His Holinese Bhai Sahib Ardaman Singh, 
Chief of Bagarian, on the equitable mortgage of his lands, forests and houses. The 
Board of Directors resolved that an advance of Rs. 77,50,000 be made to the Chief 
of Bagarian on the equitable mortgage of his property, subject to the title of the bor- 
rower to the property being found to be clear and satisfactory by the Solicitors or 
Counsel appointed, by the Company. This resolution was passed, though there 
was no valuation report and although Accused 7 by that time, according to his 
•case, had come to know of the fraud. The huge loan was granted following the 
same pattern. This show's that at any rate that till the end of January, 1951, 
Accused 7 was not serious to get out of the management of the Company. This 
indicates not only that he could not have resigned earlier, but tvas deeply involved 
in the. fraud. It is said that the resolution of the Board dated 29^^ December, 
1950, inviting the Maharaja of Dhramjadhra to be the Chairman of the Board of 
Directors of the Company indicates that Accused 7 had offered his resignation earlier, 
but on persuasion agreed to continue for sometime. But the request to the Maharaja 
of Dhramjadhra was only to become the ■'Chairman of theBoard ofDuectors and 
not the Managing Director and therefore this resolution does not throw any 
light on the factum of Accused 7’s resignation of the Managing Directorship m 
December, 1950. 

■ We, therefore, hold that Accused 7 was a party to the conspiracy and that 
the High Court has rightly convicted him under section 120-B of the Indian , Renal 
Code. As regards the sentence passed on Accused 7, having regard to the evi- 
dence in this case, we think that this accused must be given a comparatively less 
punishment than his co-conspirators, for though he took part in the conspiracy, a 
any rate from the end of December, 1950, for one reason or other, he tooknece^^y 
proceedings to bring to light the fraud. Wc, therefore, think that it would m^t 
the ends of justice if the acmsed was sentenced to rigorous 

of two years. We accordingly, modify the sentence passed on him by the High 
Court and,7ubjcct to the aforesaid modifica'ion, we dismiss the appeal preferred by 
him. 

Next we come to Criminal Appeal No. 136 of 1959 prefeimd by Subhedar 
Accused 8.' The defence of this accused is that he acted throughout in good f^^h 
and under the guidance of Accused 7, the Managing ir Before Vin- 

that he did not know that any fraud w'as perpetra e m P . jjjat he 

ing the Empire he was an insurance agent and, there 0 , , jt 

was a stranger to the insurance business and he may „ shares of the 

would be cmducted. On 16th October, ^950,^^ qual^^^^^^^^^ 

Empire from among the shares purchased m thoti 7^^ co-opted as a 

in his favour and' thereafier at the meeting held on Y Shankarlal and 

Director. He is also, therefore, one of the pcimns brought in by Shankarlai n 

made a Director, for his ow'n purpose. 

T.- , . T -umn 7 onfi-E dated 2 ist October, 190°) 

He W'as a party to the resolution Exhibi - bank and to operate 

.wherein Accused 10 was authorised to open accoun 27th November, 

the same singly. He was also a party to ‘he r«o r. P amounts without any 
1950 and i8di December, 1950, S^^nting 12 lo.n 

real scrutiny. He was also a party sanctioning a g the Empire securities 

He was further a party to the resolution sanctioning “ ^ Punjab National 

of the value of Rs. 90,60,000 and opening ofmargina jaducted into the Company 

5ank, Ltd. It is idle to suggest tha.t a Director who , insurance busi- 

m the manner in which he wms done and_ w ° laigc amounts and with 

ness Would have bona fide signed the resolutions X inference is that he was m 
huge securities without deeper scrutiny. A reason purpose of 

.he conspiracy and was acting in the . „r.er he fell out with Accused 7 

jmplcmentmg the object ofthe conspiracy. His conduc Accused 8 transfo- 

^telltalc. On 17th February, i95DCVcn afier the 

telegraphically a sum of Rs. 9>oo.ooo h-?rn -the acco 
imperial Bank to the account ivith the Punjab National isan , 



792 


■niE SUPROtE COURT JOURNAL 


[1964 


Delhi On igth February, 1951, he ivrotc another letter Exhibit Z-466-A to the 
Imperial Bank, Bombay, that notwithstanding thep cvious letter dated 17th Febru 
ary, 1951, the transfer was not efTectedand that they must do so immediately On 
17th May, 1951, m the suit filed by* Accused 7 on behalf of the Empire, he filed an 
affidavit Exhibit Z-634, wherein he arcried that the loan to the Cliicf of Baganan 
was a genuine one and that it was an advance to a substantial party on good security 
He did not even co-operate with Accused 7 m preventing further fraud In spite 
of the police raid he was a party to all the resolutions passed subsequently putting 
obstacles in the way of Accused 7 and finally tennmatmg the appointment of 
Accused 7 and withdrawmg all instructions gi\en m regard to the operation of the 
Bank account (sec Exhibit Z-sio-A dated 3rd March, *951, Exhibit Z-2io B dated 
1 2th March, 1951 and Z-sio-G dated 27th March, 1951) His services to Shankarlal 
svere recognized and under the latter’s will. Exhibit 186, he was given a legacy 

ofRs 6000 \Vc have no doubt that the pforesaid circumstancci lead to only one 
reasonable conclusion that this accused became a Director of the Empire as a mem- 
ber of the conspiracy and helped to put through all the transactions necessary to 
transfer funds from one Company to the other He was nghtly convicted by the 
High Court ^Ve do not sec any reason 10 interfere with the sentence passed agamst 
him In the result Criminal Appeal No 136 of 1959 is dismissed 

Criminal Appeal No 172 of 1959 is preferred by Sayana, Accused 9 He 
svas a building contractor before he was appointed a Director of the Empire 
defence is also that he bona fide acted without knowledge of the conspiracy or tte 
fraud He was also one of the Directors inducted into the Company by the transfer 
of qualifying shares from and out of the shares purchased m the name of Accused 7 
He was co^jpted as a Director on 17th October, 1950, under Exhibit Z 2o6-C 
Though he was not present at the meeting of U7th November, 1950, he was present 
at the meetmg of 18th December, t95o,and, therefore, ivith the knowledge that 
sue loam amounting to Rs 28,80,000 were advanced without scrutiny of the secun 
ties, he was a part} in sanctioning another six loans totalling to Rs 42,80,000 
He was aUo a party to the resolution of 30th January, ]95t,sanctiomng a boolean 
to the Chief of B^anan He tvas a party to the resolution dated gih February* 
195X, when the said loan was confirmed and to the resolution authorizing Accused 9 
to operate singly the accounts of the Company Exhibit Z-oiO A shows that at the 
meetmg of Mardi, 1951 he was elected Chaionan and he objected to the presence 
of Mr hlartin who came to the meeting at the instance of Accused 7 He was 
also a party to the resolution terminaling ihc services of Accused 7 Under the 
authority conferred by the relc%ant resolutions he had taken proce ed ings agamst 
the Controller oflnsuranccin the High Court ofPunjab atSunla Exhibit Z-210-C 
dated 27th March, 1951, shows that he was the Chairman at the meeting and that a 
resolution tvas passed therein rescinding all previous instructtons given in regard to 
the operation of the Bank accounts and also cancelling the order of suspension passed 
agairut the Secretary It is, therefore clear that he was a creature of Shankarlal, 
ffiat he was a party to the diversion of the funds of the Empire to the Jupiter and 
t^t when Accused 7, for his own reasons, was taking step* to stop the rot, he, 
along with Accused 8, obstructed him from doing so and wholly supported Accused 
*0 "Fhc only reasonable hypothesis on the evidence is that he was a party to the 
conspiracy It is said by learned Counsel appearmg for this accused that his subse- 
qi^t conduct would not indicate any obstructive attitude on his part but would 
mdicate only his desire to znamtam the status quo till the matters improved This is a 
l^e explanation, for he along with the other Directors, opposed every attempt of 
the scrutiny of the Company’s afiairs and th« can only be because they wwo con- 
scious of their part m the fraud 

In this cratext another argument ofleamed Counsel for Accused 8 and 9 may 
be noticed It is said that the High Court treated the Directors as trustees and pro- 
ceeded to approach the case from that standpoint inferring cnminahty from their 
inaction Even assuming that they were not trustees m the technical sense of the 
term, they certainly stood m a fiduciary rdalionship with the shareholders H*® 
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High Court’s finding is not based upon any technical relationship between the par- 
ties, but on the facts found. On the facts, including those relating to the conduct 
of the accused, the High Court drew a reasonable inference of guilt of the accused. 
There is sufficient evidence on which the High Court could have reasonably convicted 
Accused 8 and 9 and in the circumstances, we do not see any case had been made 
out in an appeal under Article 136 of the Constitution to merit out interference. 

In the result Criminal Appeal No. 172 of 1959 is dismissed. 

Finally we come to Criminal Appeal No. 67 of 1959 preferred by Bhag\van 
Stvarup, Accused 10. The defence of this accused is that he acted throughout on 
the directions of Accused 7, 8 and 9, and that, as Secretary of the Company, he was 
bound to follow their directions. This accused is the nephew of Shankarlal. He is 
an M.A., LL.B. He held the office of Assistant Commissioner of Income-tax in 
Patiala State. He is the person who carried out the resolutions of the Board of 
Directors of the Empire through intricate channels to enable the large amounts 
-misappropriated to reach the Jupiter Company. It is suggested that he was not 
well disposed of towards Shankarlal and therefore he could not have any knowledge of 
Shankarlal’s fraudulent motives behind the purchase of the controlling shares of the 
Empire. If Shankarlal did not like him he would not have put him in the key 
position in the Empire. Indeed, the will of Shanka.rlal shotvs that this accused got 
the best legacy under it. He was the connecting thread passing through the web 
of conspiracy from beginning to end. Naurangrai, as P.W. 22, says that on 14th 
or 15th October, 1950 he met Shankarlal at Dhanraj Mahal m Bombay. There 
it was arranged that Accused i, 7 10 should go to Ramratan s house the uext 

day. The three of them went to Ramratan’s place and Damod^ Swarup issued 
the six cheques in Ramratan’5 house as part payment of the purchase price ol the 
controlling shares of the Empire. This sho^^'s that Bhagwan Swarup was with thpn 
•from the beginning. On 17th October, 1950 at the Directors’ meeting a resolution 
was passed appointing him as the Secretary of the Empire on a salary e ^ >35 
per month. Exhibit Z-206-F is the minutes of the Board of ^ 

•October, 1950, wherein a resolution was passed authorizing Accuse 
accounts in ?.ny bank or banks and 'o operate on suen oan • 
deemed necessary for the business of the Company ; and some o p , • t ^ 
also conferred on him. Bhagwan Swarup w^, 
executive officer in the Company and he was m charge o h 

He was the man who negotiated for t he purchase of the securii ’pg ^et- 

fromKohli, the broker^ P.W. 97 is Kohli. 'J". 

ween him and Accused 10. The letters ■written to Kol 1 'uer J sgeuri- 

His evidence shows that though he acted as a broker or p securities viz 

tics from the Jupiter, he did not receive the f JSed 

Jls. 20,00,000 from the Empire, but the jold him that they kad 

the amUt directly. Exhibit Z-218 is the letter date^JiSth October^^^^^^^^ v^^^tten 
by Accused 10 to Messrs. Vilaytilal Kohli & Q°i.jiment Loans of certain 

purchase, on behalf of the Empire of Vi W Co., informed 

specifications. In Exhibit Z-218-A, -Kohli, behalf of Kolffi^ ^ 

Accused 10 that he would purchase the required securi ' > , Z-218 'dated 26th 

payment of Rs. 20,00,000 might be made m advance. Kohli wherein he com- 
October, 1950, was the mply by Accused told 

mumcated the approval of the suggestion by th bankers, the Punjab 

him that the, securities purchased ttiight be delivere drew one self- 

National Bank, Ltd. On basis of the said hi evXce as P.W. 84 

bearer cheque. Exhibit Z-2 16, for /S.ofoOOO' ^ jg the State 

^ays that at the directions of Shanlmrlal he fo o\\ ^ signed it and also the 

Bank and filled in ” the paying-in-slip . E^^ibit Z-347 A, s 
TOuntcrfoil as Sanghi for depositing the said amoun jJee who deposited it, 

He did not actually deposit the amount and also dffi ^ce t 
but Sliankarlal told him that he gave .*4>oo.ooo to , jjjj-,^rith the Manager of 
was with him in the Bank throughout the “ ^lie-in-slip H is> thcrc- 

‘bc Bank and during the time he was preparing the paying m P 
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fore, obvious that it is Bhagivan Swamp that deposited the amount in the Bank by 
using the name of Sanghi Sanghi is definite in his evidence that he had nothing 
to do with the Tropical shares and the money deposited by him was shown in the 
Jupiter accounts as though the said amount was the repayment of the price of the 
Tropical shares worth Rs 54 00,000 purchased by the Jupiter, which was objected 
to by the Auditors On 27th October, ig^o, another self bearer cheque for 
Rs 3 ooooouasdrawTibyAccuscd 10 on behalf of the Empire This amount went 
into the Bank account of Jupiter as though Raghavji has repaid his loan m cash 
The securities for the purchase whereof the Empire is alleged to have paid 
Rs 20 ooooowcrcgivcndehvcryonly subsequently Tins transfer of money by th s 
process became necessary to meet the objections raised by the Auditors, and to satisfy 
them before the year was out Accost 10 contends that he withdrew the money 
from the bank and deposited it with the i ashier of the Empire But he neither took 
a receipt for deposit of the said amount nor the account books of the Empire show 
any entries to iliat effect Machhhwala the Zonal Accountant of the Empire, 
asPW 105 says that m spite of the Said two cheques, the money never came back 
totheEmpire Itis therefore clear from the aforesaid transactions that Accused to 
used his office and brought about this transaction to enable Shankarla! and the 
Directon of the Jupiter to tide over their difficulties with the Auditors This tran- 
saction in Itself 11 sufficient to dub Accused 10 as one of the conspirators No 
Secretary of a big company like the Empire would have dared to be a party for trans 
fcrring the funds of the Empire to Jupiter unless he was m the conspiracy 

Accused lo’s compliaty in gctimg the sanction of the Board of Directors on 
a7th November, 1950, and i8th December, ig^o for 12 fictitious loans is also appa 
rent from the evidence m the case Assuming that at the time when the app ica- 
tions were placed before the Board of Directors Accused 10 had no knowledge of 
their fictitious character, as an executive oflicer he was bound under the terms of 
the resolutions to see before the moneys were paid that the title of the properties 
was scrutinized and approved by the Solicitors of the Company Machhhwala, 
the Accountant (P W 105), deposes that at the end of November, or the beginning 
of December, 1930 he met Mr Martin, the Solicitor and a partner of Little &. Co , 
Bombay, twice, once alone and again with Accused lO When he went alone he 
took with him some papers given by Accused 70 to cnqunc what requirements had 
to be fulfilled before granting the loans by the Company The documents given 
to him by Accused 10 were those rclatmg to some properties m Delhi The said 
documents did not be r the seal of any authority, and they v\ ere only copies Ailer 
he returned from Mr Martin he met Accused 10 and told him that the documents 
were not certified copies and that the parties should execu’e promissory notes and 
declare that the said properties had not been alienated to anyone e!»c 5 or 6 days 
later, both the witness and Accused 10 went to Mr Martin and the documents pro- 
duced by Accused 10 h d seals purported to be of the Delhi Land Development 
Board After Mr Martin looked into the documents, to a remark made by him. 
Accused 10 told him that it was difficult to male advertisements in Bombay, Lahore 
and Delhi and he also told him that the ongmab were lost’during the partition of 
India TO advertisements were made and that he was not consulted thereafter 
On his return. Accused 10 called him and handed over to him the cheque book 
per^ning to the account opened in the Civil Lines Branch of the Punjab National 
Bank Delhi, and told hun that the loam had been sanctioned and that the pay- 
ment of the amounts of loans to the difierent persons were made by cheques at 
Delhi and that he should prepare the necessary vouchers and post the necessary 
entries m the books of the Company TIiis evidence vvas accepted by the two 
Courts below Themanncrin vvhichthc titleof the properties of the loaneeswas 
scrutinized indicates that Accused lo wras pursuing a pre arranged plan 

On 14th December, 1950, Accused 10 wrote a letter. Exhibit Z-382, to the 
Manager of the Punjab National Bank, Ltd , Bombay, askmg him to open a current 
account m the name of the Empire at tbw branch office m Civil Lancs, Delhi 
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In that letter he informed the Bank that as Secretary of the Empire he was authorised 
to operate singly on any account maintained by the Company at any time at any 
place with any bank. He forwarded his signature and promised to send the 
signature of the Managing Director later on. In the meantime he asked the Manager 
to open the account and transfer a sum of Rs. 30,00,000 to the Civil Lines Branch, 
Delhi. It may be remembered that this letter was written after the resolution of 
tzyth November, 1950, sanctioning six loans and three days before the sanctioning 
of the rest of the six loans. Exhibit Z-383, an extract of the account of the Punjab 
National Bank, shows that the said amount was transferred to the Delhi Civil Lines 
Branch on the same day. On 15th December, 1950 i.e., when the second batch 
of loans were sanctioned, Accused 10 wrote a letter to the Manager of the Punjab 
National Bank, Ltd., Bombay, requesting him to transfer a further sum of 
Rs. 30,00,000 to the Civil Lines Branch, Delhi, and requesting him to make sure that 
the amount was credited to the account of the Empire in the Delhi Branch. It would 
be seen from this letter that the Secretary was anxious that the money should 
reach Delhi, for he knew that on i8th December, 1950, the next batch of six loans 
would be sanctioned by the Board of Directors. Exhibit Z-230 is the 12 self-bearer 
cheques drawn by Accused 10 between 19th and 23rd December, 1950. As we have 
already mentioned, by various manipulations these cheques were used for drawing 
out moneys . from the Punjab National Bank and for taking out 5 drafts for various 
amounts in favour of Kaul, Guha and Ramasharan and Mehta of the Jupiter and 
the moneys reached the Jupiter. It is not disputed that Accused 10 was in Delhi 
on the dates the cheques bear. Accused 10 says that on i8th December, 1950, 
before he left Bombay for Delhi he wrote the cheques at the dictation of Accused 7. 
Even on that assumption he cannot escape his complicity in the offence. Accused^ i o 
being the Secretary could not have believed that the investigation and scrutiny 
of the title of the loanees to the properties were completed so soon after the sanction 
of the loans. The expedition with which the applications for bans were sanctioned, 
the cheques were issued, the moneys were drawn and the dcsUnation they reachc , 
clearly bdicatc that the Chief Executive Officer of the Empire was a party to it. 
Again this accused was present at the time the Board Director granted a loa 
ofRs. 77,50,000 to the Chief of Bagarian. On 24th January, 195 , . 

police raid on the office of the Empire and Accused ® ^ 

Officer, knew that the police raid was in connection 

day a loan was sanctioned for Rs. 'n, ^0,000. He knc%v that 

did not repay the amount. If he was not in league ivith 

not his duty m place before the Board of Directors the f ^ J wSd S 

no fund oul of which this huge loan could be sanctioned? ^ 
allmv, if he was really innocent and after what all happen , , , j j 

all the infirmities of the earlier loans were attached be pu throng In 

cumstanccs, it must be a legitimate inference that he n ■p’viiHiit Z-222 

^vas really ^onSived to cover up the earlier fraud. context Exhibit Z 233 

throws much light on his bonifides. This conta^ a s a a jq made the 

t2 loans alleged to have been repaid by the loanct^ ^trics into the books ”. TJic 
endorsement directing the Accountant, statement with the aforesaid 

Accountant as P.W. 105 says in his m for «l<=vant entries, 

directions was handed over to him hj Accused i „trics to be made for the 

This circumstance shows that Accused J® tS loan to the Chief of Bagarian. 

purpose of supporting the new.transaction, i. ., acaiscd 

Beamed Counsel appearing for j followed only loyally the dircc- 

'ya*! a subordinate of the Director and tha knowledge of the conspiracy. 

lloiK given by the Managing Director by Accused 10 in this huge 

This argument is an ovcr-simphfication of th p j. ^ j/circumstanccs and other 
fraud. ■ Both the Courts below have the conspiracy. In our 

eyidcncc, that Accused i o was an active p P , Criminal Appeal No. G7 
vimy, there is ample rndterial to justify it. In the result Crimm.. PI 

of 1959 is dismissed. - ^ dismissed. 

V. S. " — 

s c J— 102 
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THE SUPREME COURT OF INDIA 
(Civil Appdlatc Jurisdiction ) 

Present —A K Sarkar, M Hidavatullaii, antj J R Mudiiolkar, JJ 
State of Punjab • Appellant* 

V 

Messrs Modem Cultivators • Respondent 

Tori — Flooding of lands as usvU afhreeih w tastal htlangvig la SlaSe—Failuri of Stale to product documnlt 
which would have shown how breach eecurnd — Effect— JLiabtlstf gf Slate for damages— ipsa loquitur— 
eabiUly—Lmitalton An (d'Ctf 1 908), ArltcU 2—lfappluabie to suit for demagesjer loss caused kyfieoivig 

In a suit for damaga for loss caused u> the phuitilF’* crops by reason of flooding the plainufT* 
land as a result of a breach m a canal belonging lo the delcndant, the State of Punjab held 

Per Sarkca, J As the defendant State failed to produce relevant documents in its possession 
which would bate shown how the breachoccurred negligence can be rightly inferred against the defen- 
dant Furthermore the rule of res ipsa loquitur applies to the case The canal was admittedly in the 
management of the defendant and canal banLs are not breached if those tri management take proper 
care In such cases the rule would apply and the breach itself would be RfiBM/acie proof of negligence. 
The defendant u liable for damages 

AtUcle 2 of the Limitation Act does not apply 10 the suit asjt cannot be said to be a suit for doing 
or omitting to do an act alleged to be m pursuance of any enactment. The Konhem India Can^ 
and Drainage Act of 1873 did not impose any duty on the defendant to take Care of the banks ol 
Canals The suit ivas acrordingJy m timo 

Per HidiTtatullah, J The doctnne of its tpus loqmtar should not be applied as legal role but only 
as an aid to an infeTence when it is reasonable to think that there are no further facts to consider It 
was not an inevitable accideot and the Covenment must be held liable The break in the canal 
Cannot claim to be m punuance of the Canal Act Article 2 of the Limitation Act does not apply to 
the case 

TerMudheliariJ IfthereisniatenaJffom which ii could be inlwretl that the breach wascau^ 
by reason of negligence on the part of the State m inspecung the banks of the canal and in partiolar 
that portion of it where the breach had been caused the State would be liable in daina^ T^ 
would be so not by the operation of the rule in Ifylandt v Fletcher, (1868) L.R 3 FI L 330 Imt bv 
reason of negligence The sole ground upon whi^ the Itabihty of the Slate could be established m 
this case would be negligence of the Slate in properly maintaming the banks of the canal 

Appeals from the Judgment and Decree dated ist May, 1956, of tite Punjab 
High Court m Regular First Appeal No 45 of 1950 

A V Vtshwanatha Sastn, Senior Advocalc, {Copal Smgk and R fl' Sachiktyr 
Adtocates, with him), for Appellant (In CA No 416 of *962) and Respondent 
(In CA No 417 of 196a) 

S T Desai, Senior Advocate, {Hardayal Hardy and P, Aggarwal, Advocates, 
with him), for Respondents (In CA.No 416 of 1962) and Appellants (In CA. 
No 417 of 1962) 

The Court delivered the fo’Jowing Judgments « 

Sajkar, J — I agree with the orders proposed by my brother HidayatuHah 
These appeals arise out of a suit brought by a firm called the Modem Cultivato^ 
against the State of Punjab to recover damages for loss suffered by flooding of it 
lands as a result of a breach in a canal belonging to the State of Punjab Both the 
Courts below have held m favour of the plaintiff but the High Court reduced the 
amount of the damages awarded by the trial Court Both parties have appealed 
to this Court The Modem Cultivators contoid that fhe High Court is m error m 
reducing the amount of the damages The State of Punjab contends that it had n® 
habilty for the loss caused by the flooding The breach and the flooding of the 
plaintiff’s lands are not now denied ^ 

In regard to the appeal by the Modem Cultivators I have nothing to add to 
what has been said, by HidayatuHah, J For the reasons mentioned by him I agree 
that the damages had been correctly assessed by the trial Court 


• OA. Nts. 416and 417*f J962 


Sth May, 3964- 
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In its. appeal the State of Punjab first contended that the plaintiff could not 
succeed as it had failed to prove that the breach had been caused by the defendant’s 
negligence. I am unable to accept this contention.^ The trial Court inferred 
neghgOTce against the defendant as it had failed to produce the relevant documents 
and tsdth this view I agree. The defendant had produced no documents to shoiv 
how the breach was caused. It had been asked by the trial Court to do so by an 
order made on 12th May, 1949, but failed to produce them. The defendant had a 
large number of Cahal Officers and according to Mr. Malhotra, the Executive Engi- 
neer in charge of the canal at the relevant time, there "ivas a regular office and various 
reports concerning the breach had been made. None of these was produced at the 
hearing. It is obvious that in an organisation like the Canal Office, reports and other 
documents must have been kept to show how the breach occurred and what was 
done -to stop it. If such documents are not produced, an inference can be legiti- 
mately made that if produced, they would have gone against the case of the defen- 
dant that is, they would have proved that the defendant had been negligent : Cf. 
Murugesam Pillai v. Manickavasaka Pandora^. It was suggested in this Court that 
the documents had been destroyed. It may be that they are now destroyed. One 
of the defendant’s Officers called by the High Court in view of the unsatisfactory 
nature of the documentary evidence said that documents were destroyed after three 
to seven years. The breach occurred in August, 1947, the suit was filed in October, 
1948 and the trial was held about August 1949. So it would appear that at tho 
time of the trial the rclc\'ant documents had not been destroyed. Nor. was it said 
that they had then been destroyed. Furthermore, in view of the pendency of the 
suit the documents must have been preserved. It is clear that they had not been, 
produced deliberately. An inference that the defendant was negligent in the 
nianagement of, the canal arises from the non-production of the documents. 
There is, therefore, evidence that the defendant ^vas negligent. 


Furthermore it seems to me that the rule of res ipsa loguiior applies to this case. 
The canal Avas admittedly ' in the management of the defendant and canal banks 
arc not breached if those in management take proper care. In such cases the rule 
would apply and the breach itself would be prima facie proof of negligence : see 
'Sm v. London Dock Co. 2. No doubt the defendant can show that the breach was 
due to act of God or to act of a third party or any other thing which would show 
that it had not been negligent, but it did not do so. It may be that the rule o 
res ipsa loquitor may not apply where it is known ho\v the thing which caused the 
damage happened as was held in Barkway y,, S outh Wales Transport Co., Ltd, . u 
that is not the case here. No reason has been advanced ^vhy the rule should not 
apply. Therefore I think that the fimt contention of the defendant that there is- 
no evidence of negligence must be rejected. 


, I do not think it necessary in the present case to consider ^''hether the mle 
‘n Rylands v. Flelcher\ applies to make the defendant liable for I have already 
Iteld that it is liable as negligence has been proved. 

The second point raised by the defendant was one of the 

tended on behalf of the defendant that the case was by Art cic oi Urn 

P;rst Schedule of the Limitation Act. It is not m dispute that "PP tion 

the suits would be out of time. That article relates to a su ^ enactment ” 

f doing or omitting to do an act alleged to be in 

t was said that the Nothem India Canal and Drainage - ^ the 

on the. defendant to take care of the canal banks and ‘t® f ™ 
omission to do an ket iii pursuance of an enactment nmlim ^^thority, 

very grave doubt if this interpretation ‘of Artmle ^ of City of 

ngainst it : see Mohammad Sadat AH Khan v. The Administrator, Corp J P 
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Lahore'^ But apart from that I find nothmg in the Canal Act imposing any duty 
on the defendant to take care of the banks We uere referred to sections 6 and 15 
of that Act Both are enabling sections giving potver to the State Government 
to do certain acts Under section 6 it has power to enter on any land and remove 
any obstruction and close any channels or do any other thing necessary for the 
application or use of the water to be taken into the canal This obviously docs not 
impose any duty in connection with the canal bank Section 15 gives the povrcr to 
the Canal Authorities in case of accident happening or being apprehended to a 
canal to enter upon lands of others and to do all things necessary to repair the acci- 
<lent or prevent it This section agam has nothing to do with taking care of the 
canal banks Therefore, even assuming that the defendant’s interpretation of 
Article 2 is correct, this is not a case to which it may apply I iwsh however to 
make it clear that nothmg that I have said here is to be read as in any v\ay appro- 
ving the defendant’s interpretation of Article 2 Therefore the defendiant’s conten- 
tion that the suit was barred by limitation also fails 

The defendant’s appeal must, iherelbrc, be dismissed and the pJamtiff’s appeal 
allowed Costs will naturally follow the result 

HidajatuUak, J — On 15th August, 1947, the Western Jamna Canal at RD 
No 138000 near Sangipur and Jandhrea villages burst its western bank. The 
eanal water inundated the neighbouring fields where crops of sugarcane, maize, 
jiruJ, etc , grown by the plaintiff firm were damaged The plamtiif brought this 
action alleging that the breach in the bank was caused by negligence on the part 
<»f the Canal Authontics who were guilty of further negligence m not closing the 
breach without delay The plaintiff estimated its loss at Rs 60,000 m respect of 
the standing crop and a further loss of Rs 10,000 m respect of the deterioration 
■of the land for future cultivation It however, limited its claim to Rs 20000 

The State Government denied negligence on the part of the Canal Authorities 
“Government admitted that a breach did occur in an old inlet channel of Ghhalaundi 
SiUmgTank on 15th August, 1947, and some canal water escape through the breach 
which. It was said, flowed back to the canal through the outlet of the silting tank 
lower down the canal Government claimed that the site was immediately in- 
spected by the Executive Engineer and no damage to the crops was discovered and 
that the breach was promptly dosed and the bank was strengthened Govern- 
ment stated that there were heavy rams on the 8lh Septcmiw and agam fro® 
s23rd to 28th September, 1947, causing floods m the nallahas but as the canal was run 
ning full supply, water brought by the mllahas to the silting tank could not get to the 
■canal and over flowed to the adjoining areas Shortly slated, plaintiff’s case 
was that there was a breach m the western bank of the canal owmg to tlie negb 
gcnce of the defendants and canal water escaped to the fields causing them to be 
flooded , while the case of the Govenunent was that a breach did take place but it 
was promptly repaired and the fields were flooded not by the canal water but by 
heavy rams in the month of September The trial Judge passed a decree for 
Rs 20 000 against Government but it was reduced by the High Court » 
Rs 14,130 These two cross appeals have thus been filed by the rival parties by 
Special l«ave of thu Court 

The High Court and the Court below have agreed m holding that there was a 
break in the canal The size of the breach has bem variously described, but it ivas 
certainly not less than 30 feet wide and the depth of the water at the breach was 
^bout 15 feet It is admitted that the canal was then running full supply @ 
Cusecs As the width of the canal was 400 feet, the out flow would be at the rate 01 
5000 * 30/400 Cusecs if the breach was 30 feet Wide This would mean extensive 
flooding of the low lying areas unless the breach was immediately closed Some 
of the witnesses say that it was as much as 70 to 80 feet wide and that would make 


1 (1945) I LJL 26 Lat. 523 
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the out-flow even greater. The High Court held that the floods were not caused 
by the rains. Prior to the break in the canal there was only i' of rain fall. The 
heavy rains took place much later. The inundation of the fields was thus by water 
from the canal and not from the mllahas. This much has already been held. It is 
admitted that the breach occurred at a place where there was an old nallaha through 
which silting operations were carried out in the past and this exit was closed in 
the previous years and the breach was at that very site. The breach was noticed 
on the morning of the i6th. No attempt was made by either side to establish the 
exact duration of time before the breach was repaired. Mr. Malhotra (Executive 
Engineer) stated that it was repaired by the i8th but was re-opened (one does not 
know why) on the 20th ana again closed on the 21st. Evidence on behalf of tlie 
plaintiff established that water continued pouring out as late as the month of 
■October. This was apparently an exaggeration. There is no evidence to show that 
the flow of water in the canal was reduced from the head works when the breach 
occurred. It apparently continued on full supply. The High Court attempted 
to secure the documents from the Canal Office which had not been produced earlier. 
The Executive Engineer, then in charge was summoned to bring all the papers in 
his Office and he producea the telegrams received by and copies of telegrams issued 
from the Head Office between 16th August, 1947 and 5th September, i 947 - Fro™ 
these documents it is now established that the breach was not repaired at least 
tipto 27th August, 1047, and'the evidence tliatit was repaired on the i8th was tuerp- 
fore not accurate. It' has also been established that the case of the P 
water continucd'to flow right upto October was also false. It may t us e a 
that repairs were completed by the ayth August but not earlier. 

■ It is aumitted that the area into which water flowed was used as a silting mnk; 
the silting operations comprise the opening of the bank of the ‘ , , 

place to let out turbid water which passing through arddosinR 

sediment and flows., back to the canal at a lower reach free 0 9 ■ 


of the bank. 


It is now admitted that at the exact spot where the breach took^lacc 


tnat at mt; 

there was previously an opening for silting purposes Curiously 

There is no evidence to show negligence on the part of 0 " (jjs 

enough Govemnihnt said tliat it had not preserved the pap establish that 

.mishap. We can. hardly believe this. Government led evince J® 
the banks of the' canal were periodi^Uy inspected and ®;“^^^\^'^thorities. 
was an act of God without any negligence on the part o , . „ .wholly at 

tis an admitted fact that crops cf the pl^intiff b® 
least substantially. The only question, therefore, is . ^hat should 

held responsible for .the damage caused to , the plaintiff and, It 

oc the compensation. ' . • 

•9* ^ was that the suit 

Two points were- urged on behalf of the Indian Limitation 

filed by the plaintiff was out of time inasmuch as ^nd not Article gd 

Act wHch prescribes a period of three months w , nnvernment by the 


This was held against 

_ a penuu ui i-wv/ J. on bchali oi vjuve.*. 

High Court and the Court below. The second P ^ plaintiff and the 

htent was that there was no proof of negligence \ point held tha^ 

plaintiff must therefore lad. The High Court in ssary for the plaintiff 

m the circumstances ns ipsa loquitur and that it ''( 5 , "u-igii Court differed from the 
m prove negligence and it must be so presumed. 

^aurt below in assessing damages. ■ Obi ' If of 

In the appeal of the Government boffi the High 

f® plaintiff, in the companion appeal, It IS conmndcath^^ d 

0 give proper compensation for the loss ^ t of sugarcane crop whicl 

that the High Court adopted the formula 1/3 of the value oi ^1® crop 

’^ceds plenty 6 l water the damages should be 0410 plaintiff conten 


and in 


. — respect ol maize uuu. 

appeal that the whole of the maize and unid crop 


J damages should ™ The plaintiff contenu. ... 

and W rS; campl.cly destroyed end 
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the dec ee of che Court of Hrst instance allowing 3/4 of the value of the crop as com- 
pensation u-as unassailable It 13 pointed out that evidence disclosed that vvater 
in the fields was 4 to 5 feet deep and the maize and wud plants were less than 2 

leethigh In other words, (he plants remained submerged during all the tunes 

the fields were inundated It is obvious that the crop must have hccn CTtirely 
destroyed ard the allcwance of 1/4 was because the destroyed crop had some 
v'aFueas chan On the facts, as found, there vvas hardly any justification lor redu^g 
the amount of the decree for damages passed by the Court of first instance The 
High Court Itself, m more than one place, stat^ in its judgment that the maize 
and arai/crops were completely destroyed It is, therefore, clear that unless Govern- 
ment succeeds m its apneal the decree of the Ojurt of first instance must be restored 
in this ca'c Mr Vishwanatha Sastn on behalf of Government asked for a 
but in view of the slight difference and the fact that the High Court itself rc^rked 
that the maize and wui crops were completely destroved there would not any 
necessity to order a remit m case the appeal of the Gov'crnmcnt fails I shall now 
turn to that apptaL 

The facts as found in this case arc that m 1946, the land which got flooded, 
was used for silting operations An op»*ning in the western bank was made m that 
year ar d the bank was restored in June, 1946 Till the month of August m the 
following year there was no compUmt Evidence discloses that the bank v'^ 
regularly inspected A Special Engineer and a Special Sub Divisional 
were in charge and there were watchmen also There is no evidence of vvilJu 
conduct The plaintiff has not led evidence to establish any particular ^ 
negligence There is no ev idence that the breach was caused by tlie act of a fhird 

panyorevenofGod Mr Sastn, therefore, contends that as there- was no forcsewblc 

danger against which precautioni could be taken beyoro making periodical ins- 
pections, and this was aone, there can be no liability He subroiis that in this 
view of the matter the plaintiff must fail m the absence of proof of negligence 


The, High Court applied to the case the rule inDonoghutv Simnan?-^ rcmforc* 
mg It with what is oltcn described' as the doctrine of us tbsa loquilur This case iS 
ixrst of Its kind m Irdia and needs to be carefully considered Before us reliance 
■wasplaceduponthcruleinify<Md>v/Ve*rArr* That rul-, shortly stated, is, that 
any occupier of land who brings or keeps upon it anything likely to do damage u 
ir escapes is bound at hu perU to prevent m escape, and is liable for all the dirert 
escape, even if he has been guilty of no negligence d’er Sal 
X?,,. 1 »3«h Edition, page 574 The rule in Jl^iands v Fletcher* was 

brif y created from the rule of strict liability applicable to the acts of animals 
hrt^nri^^ opinion, it is hardly applicable here Canal systems are essential to the 
nni » ^ nation and land that rs used as canals, is subjected to an ordinary use and 

of r!? 2 n unnatural use on which the rule m JOr/ands v Fletcha* rests The vrards 
bn^. natural use” oflard and of Blackburn, J “Special u« 

<Iin?rn ?5 J *ncreased danger to others ’ are sometimes missed There « 

lo distinguishing non natural and natural user but perhaps the best tes 

*0 aliply IS stated by Lord Moulton « v Lclfuan* 

-nar y bi^gmg With It increased danger 10 othen and must not merdy be the ordi- 

ndorsuchatiscasispropcrlbrihcgeneralbcarftortbecomnnmity 

T % ^17?^ basis of obse-vations of Viscount Maugnam in SedUtgk DenJUld v 

0/Arrj* As was pointed out by Holmes m his Common LaW 
41963) at page 93. 

Itmayevoibevcrymuchfo the public gomt f u T^Hri- timnla limr, should bemadc 

Cases of breaks m canab resulting m danger to neighbouring lands are rate 
out some are to be found m Iaw Rqiorts from the United States of America 
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I need not refer to tliem because the following passage from American Jurisprudence, 
Volume 9, page 340, para. 38 gives an adequate summary of the principles on 
which they had been dealt with ; 

“ A canal company is also liable for flooding private property where it has not acquired legal 
nght to do so ; it is answerable in 'damages for all loss occasioned by a neglect on its ininrv 

reasonable care and precaution to prevent the waters of its canal from ^capmg 

and detriment of others. A canal proprietor is not, however, luible for damage ° i j Uavg 
reulting from a ihcre accidental break in his canal which human foreight and vigi ™ nrovide. 

anticipated, and against which proper prudence and jud^«t could not , nercolation 

Although it has been held that a canal company is not liable for damage oc^i n T ^ pf 

ofwatersthroughthcbanksofitscanal, in the absence of proof of negligent . to the 

skill or care in the construction and maintenance of its canal, such holdings are opposed 

weight of reason and authority. ” 

Perhaps the liability is viewed strictly as an inducement to care. Sa 
best secured when it is made the responsibility of the person ° nrecaution 
take precautions to avoid accident but who alone decides w , stated by 

should be. In this connection the rule that is most 0 ten quo 
Erie C.J., in Scott v. .London and St. Katharins Docks Co. thus . 

“ There must be reasonable evidence of negligence. ^ 

But where the thing is shown to be under the have the management 

accident is such as in the ordinary course of things does not happ , • (he defendants, that 
use proper care, it affords reasoiiible evidence, in the absence of c-xplanation oy tn 

the accident arose from want of care. ” , . 

J -1 *c oc 3 , stiV*cmcnt liic 

In subsequent cases it has been customary to r^„not always be safely 

ciple of res ipsa loquitur. But the principle, 1 1 c , ’ip fopts. In a vast canal 
applied where the facts before the Court are no e .. . jj^ay be difficult to 
system constructed with great care and to explain how the defect 

prove negligence but it may sometime be equa y falling of a barrel of 

arose. The principle of res ipsa loquitur had its o* g 1 extended to situations 

flour from a first floor window on a passerby bu TnnhVd it must be correctly 

• -'-favour and If appiiea'L ^^^ 


quite different. It. is not very much in 


ry much in favour and 1 r f oc'rligcncc. Rather 
It. is not a p.-inciple which evidence and not^of liaffih- 


Understood* *.0 *iv/. ^ — t • ^ nt t*n— — 'j.*/. 

it shifts onus from one party to another. . liabih^y makes it into 

ty. A too ready reliance on the maxim reinforces ^ liability? some fau t 

an absolute liability. If absolute liability is to give reasonably inferred 

must be, established by evidence or must be ° because the danger 

from the circumstances. It is not sufficient to say “ ^ jj something ^ 

IS t^t facts may. not always tell the whole story . ; chichi consider lea 

how can the thing be said to speak for itself- pfreurastances was best j 

Able to apply where fault has to be inferred Irom c loquitur it was oo C . 

Lord Porter and I respectfully adopt it Speakmg of ^ igu ^ ? . . 

by Lord Porter in Barkwqy y.- South -Wales Trai p > h It is the duty of the 

“The doctrine is independent on absence of axpbnation,a^d|^f^°"Sj.^^^^ ^^^ 

defendants, if they desire to protect themselves, to ceases to be one where . jjjjjed, negli" 

dent, yet, if the facts are sufficienUy known, on the facts as estabhshc 

themselves, and the solution is to be found by detcrminmg 

gence is to be inferred or not. ” . i t be applied too 

I have made these observations in' relation to it in one 

liberally. It must also be remembered tha. s should not he npp 

case cannot indiscriminately be applied to ano ^ j reasonably to thui 

to discover if the Canal 


case cannot indiscriminately oc 

AS legal rule but only as an aid to an inference when 
mere arc no lurvher tacts to consider. 

I shaa now consider the facts as ^hey stand in _ 


I shaa now consider the facts as tjtat the water 

Authorities can be said to be at fault. The < (ybich had prcviousl> nee - 
^>>c, Ghillaundi Silting tank through the nallahaj^ — 


L 3 H.V.G. 596 : 159 E.R. 665. 


(1950) 1 All : 



S02 


THE SUPREME COURT JOURKAI, 


[1964 


tor silting operations and had been sealed in the previous year. If the plug ' vere 
sound It woula have withstood the pitssure ot water as it tiid after it was repaired 
on the 27th August even though 28' of ramtall lell withm 20 days. There is 
nothing to show that the outflow was due to ramtall or a storm so exceptional that 
it could be regarded as an act of God. Nor v^ras it due to any^ disturtonce of 
earth’s crust or interlercnce by a stranger. There is thus suflicienl cvidenccj in 
the absence ol reasonable explanation (which there is not), to establish negligence. 
Further, there was inordinate delay and negligence m sealing the breach Even 
the flow in the canal was not reduced lor repairs to be carried out quickly. In 
such circumstances, the facts prove negligence and Government was rightly held 
responsible Whether the defect was patent or latent is not much to the purpose 
It was not an inevitable acci_cnt, and the Government must be held liable. 

It remains to consider the question of limitation. The High Court and the 
Courts beloiv have applied Article 36 of the Indian Limitation Act, Govcniment 
claims that the proper Article to apply tvas Article 2. These Articles may be set 
dcATO here : 

" Descnplien of imt 

2 For compensation for doing or 
for omitting to do an act alleg- 
ed to be in pursuance of any 
enactment in force for the time 
being in India 

36. For compensation for any mal 
feasance, misfeasance or non- 
feasance independent of con* 
tnet and not herein specially 
provided for. 

It is not denied that if Article 2 was not applicable, the proper Article would 
be Article 36 and the suit would also be within time. In contending that the 
second article applies reliance is placed on a decision of the Privy Council in Punjei 
Collm Press Co , Ltd v. Secretary of State'. But that case is clearly inapplicable. 
There the Canal Authorities cut the bank of a canal at a selected point to let the 
water away tvith a view to protecting a railway track passing close by on a high 
embankment and m this svay flooded and injured the plaintiff’s mills. The Judi- 
cial Committee held that if the act svas done, as was said, under section 15 of the 
No-them India Canal and Drainage Act, 1873 (VIII of 1873), Article 2 was applicable 
and not Article 36 The case ivas thus remanded to .find the facts necessary for 
the application of the right article. In relying upon this case, Mr. Vishvanatha 
Sastri claims that section 15 of the Canal Act covers the present facts. Mr. Gopal 
Singh, who followed, also refers to section 6. These sections read : 

“ 6 Powers of Caul OJJlcer — At any tune afier ihe day so named, any Canal Ofiieer, acting 
under the orders of the State Goveroment m this behalf^ may enter on any land and remove any obs- 
tructions, and may close any channels, and do any other thuig necessary for such application or u*® 
of the said water.” 

” 15 Power to enUrfor repairs and to preeent acadertts — In case of any accident happening or being 
apprehended to a canal, any Divisional Canal Officer or any person acting under his general or sped" 
orders in this behalf may enter upon any lands adjacent to such canal, and may execute all worts which 
may be necessary for the purpose of repainng or prev^aiting such accidents 

Compensation for danase to land — In every sueh case, such Canal Officer or person shall tender 
compensauon to the propnetors or occupiers of the said lands for all damage done to the same 
Ifsuch tender IS not accepted, the Canal Officer shaD refer the matter to the Collector, who shaU 
proceed to award compensauon for the damage as though the State Government had directed the 
occupauon of the lands under section 43 of the Land AcquisiUon Act, 1870 ” 

In regard to section 6 it is suffiooit to say that it has no application hw* 
It refers to the day named in section 5 and that section provides for a notification 


Period of Limitaluin 


begins to nn 

When the act or omission 
takes place 


Two )eais (now one >ear) When the malfessanee, mis- 
feasance or non-feasance 
takes place. 


1. I L.R. 10 Lah 161 : A.IR. 1927 P.a 72. 
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to be issued declaring that ^vater would be applied after a particular date for pur- 
pose of any existing or projected canal or drainage work or for purposes of Govern- 
ment. On such notification issuing any Canal Officer, acting under the orders of 
the State Government,' may enter on any land and remove obstructions or close 
any channels so that water may be applied to those purposes.. This is an entirely 
different matter and it is no ivonder that Mr. Vishwanatha Sastri did not rely upon 
section 6. ■ 

Section 15 no doubt confers a power to enter lands and property of others to 
efiect repairs or to prevent accidents. One can hardly dispute that it is the normal 
duty of Canal Authorities to make repairs and execute works to prevent accidents. 
But Article' 2 cannot apply to omissions in following the statutory duties because 
it cannot be suggested that these are ‘ in pursuance of any enactment ’. Cases of 
malfeasance, misfeasance or non-feasance may or may not have statutory protection. 
Act or omission which can claim statutory protection or is alleged to be in pursuance 
cf a statutory command may attract Article 2 but the act or omission must be one 
which can be said to be in pursuance of an enaclmenl. Here the suit was for comp^- 
sation for damages consequent on a break in the canal on 15th August, 1947. The 
only act or omission could be the opening and closing of the channel for si 
operations. That was before June, 1946. The third column of Article 2 pypvffies 
the start of the limitation of 90 days — “when the act or omission takes ^ 

period of limitation in this case ivould be over even before the injury if tha t\ere- 
the styrting point; 

This subject was elaborately discussed in Mohamad Sadaal Alt Khan v. Admini-- 
slralor, Corporation of Citv of Lahore'^, -tAxcre all rulings on the ’ 

Mahajan, J. (as he then was) pointed out that f‘ the act or omission must _e o 
which are honestly believed to be justified by a statute,” The 2 

repressed by Courtney Terrell, C.J., in Secretary of State v. Lodna Colliery Lo. hw. 
in these words : — 

^ ** The object of the article is the protection of public officials, ^vho, -while ; 

act in the exercise of a statutory power, have exceeded that power . comDlained of is 

it resembles in this respect the English Public Authorities Protection Act. I ^ j AVTOng. 

within the terms of th^tatute, no protection is needed, for the hassufiered no^ 



by tlic statute ; secondly, the act must have been performed under is^„ainst’ such 

thirdly, the act must be in itself a tort in order to give rise to the cause o . 
actions for tort that the statute gives protection. ” 

These cases have rightly decided that Article 2 cannot apply to ^ 

the act or omission complained of is not alleged to be 
authority. It . is true that in Commissioners for the Port of Calcutta V , 

Calcutla^^ the Judicial Committee, while dealing with section 14 

Port Act (III of 1890) which read ; — • t b 

“ No suit shall be brought against any perron for anything done w pu^ortmg^^^P^ 

done in pursuance of this Act, after the expiration of three months from > 


action in such suit shall have arisen ” 


pointed to ffie presence of the words “ purporting ^s^of ‘ pivotal 

pursuance of this Act ” and obseiwed that they regarded the 

pnportance ’ and that their presence p^tulated that -jfthc work 

m pursuance of the statute may nevertheless ^But they were giving' 

professes or purports to be done in pureuance of the s a • of the Port 

protection to an act which could legitimately claim to be in pui^u^^^^^^ 

■^et. Here the break in the bank ivas not that km ooening or closing' 

not claim to be in pui-suance of the Canal Act. TSor c . , Ganal Act, be the 
of the channel for silting operations, though m pursuan . 

^ L.R. 64 I.A. 363 : (1937) 2 M.L.J.- 
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relevant act or omissjon because they wen more than appear before the cause of 

action and to apply a limitation of go dajs to that cause of action is not only 

impossible but also absurd Article 2, therefore does not apply here It was not 
contended before us that the suit was othenvisc time barred and we accordingly 
confirm the findmg that the suit was within time 

The result thus is that the appeal filed by the State Government fails 
and I would dismiss it wiOi costs and allow the appeal filed by the plaintiff with 
costs I would modify the judgment and decree of the High Court by altering the 
amount of Rs 14 130 to Rs 20,000 as ordered by the tnal Judge 

Mudholkar, J — I agree w ith my brethren Sarkar and Hidayatullah that the 
appeal preferred by the defendant, the State of Punjab, be dismissed and the appeal 
preferred by the plaintiff, the M^cni Cultivators, be allowed and the decree for 
damages be restored to the sum aw'arded by the trial Court I also ^rce with 
the order for costs as proposed 

I wish to add nothing with regard to the plaintiff s appeal to what has been 
said by my brother Hidajatullah nor to what he or my brother Sarkar had said 
regardmg the question of limitation raised on behalf of the defendant They have 
both held that Article a of the Limitation Act is not attracted to a case hkc the pre 
sent where the damages sustained by the plaintiff arc not the result of anything 
done by the State m pursuance of a statutory power exercised by it or by reason 
of an act which could properly be said to have been performed in the purported 
exercise of a statutory power If Article 2 is out of the way, it is not disputed on 
behalf of the State that the suit will be within time 

My learned brother Hidayatullah has referred to the rule of common law as 
to strict liability wnth respect to damages resulting from the escape of deleterious 
substances or cattle from the land whi^ have been accumulated or brought on 
the land by its owner for his use and which were not natural there The rule was 
stated thus in Rylandi v Fletcher^, by Blackburn, J 

tVe tlunk that the true rule of bwi» that the person who for htsov>-n purposes brings on ba land 
andcollectsandkeeps thercanjrihmglkeiy lodomarhKf iftt escapes must keep it mat his pent and 
if he does not do so IS ^rt>7Ia/<Klrann^erabte tor aD ihc damage which is the natural consequence of its 
-escape. 

It was approved by the House of Lords, but Lord Caims laid down a new principle 
distinguishing the natural from the non natural user of land and holding that in 
^e latter case only was the liability absolute {see Salmond on Torts, 13th 
Mition page 579) This rule has been adopted in this countiy m several cases 
(sec CooToo Cfwm v Ram Dull*, Dhanusao v Stlabat* and severar other cases) and 
can, therefore, be regarded as a part of the common law of the land In tlie country 
of its ongm, this rule has been subjected to «Ttam exceptions The present case 
falls m one of the exceptions recognised m some, though not, all cases It has been 
held m some cases that where the owner or occupier of land accumulates a dcle- 
terioussubstance thereon by virtueofan obligation imposed upon him by a statute 
or m exercise of statutory authority he will not be rendered liable for dam^es re- 
sulting therefrom to other persons unlessitisestablished that he was guilty of negh- 
gena m allowing the deleterious substance to escape In a recent decision Dwuie v 
J\oTth H'eslem Gas Board*, the Court of Appeal has recognised this exception and the 
controve^y may be said to have been set at rest, subject of course, to what the House 
of Lords may have to say hereafter Indeed, the liability to pay damages to ano- 
ther resulting from an act ofa p c is oii is laid upon him by the law of torts upon the 
"basis that his act was WTongful and that he was a wTong^loer Where, therefore, 
the act consists of something which the law enjoins upon that persons to do or which 


1 (1863) LR 3 HL 330 

2 (I86o)2WR.4^ 


3 I L.R (19^13) Nag 693 

4 (1964) 2 W L.R 164 
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the law permits him to do, it cannot possibly be said that his mere act in doing that 
something ^vas in itself wrongful and that he was a \vrong-doer. He %vill, ho%vever, 
be liable if he performed the act in a negligent manner or if the escape of the deleteri- 
ous substance subsequent to accumulation of that substance in exercise of a statu- 
tory authority was the result of his negligence. There is nothing here to show that 
in'' constructing the canal under the powers conferred by Nothern India Canal and 
Drainage Act, 1873 the State did anything other than what the law permitted. 
Therefore, by constructing the canal and allowing -svater to flow along it the State 
merely exercised its statutory authority. Further, there is nothing to show that 
there was any want of care in constructing the canal and so no question of negligence 
■will arise in constructing the canal and allowing water to flow along the canal in 
question. Here, what has happened is that at the point where prior to 1946 the 
water from the canal was allo^ved to flow into the silting tank through a nalluk, 
there was an opening which ^va.s plugged in that year. Here, it is established that 
over a year after that opening was plugged by the Stale a breach of about 30 or 40 
feet was caused. This occurred on 15th August, 1947. It has not been shown 
that the breach could have been caused by an act of God or an act of third 
The contention of the State that it was caused by heavy rains tn the catchmen 
area has not been found to be true. If, therefore, there is material froin w ici 1 
could be inferred that the breach was caused by reason of negligence on the par o 
the State in inspecting the banks of the canal and in particulai that portion 01 
where the b.'-cach had been caused tlie State would be liable in t ^ 

would be so not by the operation of the rale in Rj.’lands v. Fletcher , but by reason 
of negligence. 

The sole ground upon which the liability of the State could 
this case would , be negligence of the State in properly maintaining e ^prio- 

canal. For this purpose it would be relevant to consider whether noticed 

dical inspections, whether any breaches or the developrnent of crac , v 
^long the banks of the canal and in particular at the place ® nlace where 

mately .occurred or whether any erosion of the banks parti cu ar ^ • j aif-tjQn 

one of the banks had been plugged had been noticed and no ‘'‘^tion or timely act on 
tad been «ke„ thereon. Vere is evide„-ce .0 'ta'e that the canals 
regularly- inspected. That, however, is not the end of • a out by my 

^her .the breach occurred some reports were n^rt despite its order 

brethren in their judgments they were not placed be o e Court 


orethren in their judgments they were not piaccu ut, , r .1,0 Hieh Court 

Requiring their production. When the matter went up and therefore 

« was said. that the records had been destroyed m the ye^ °“° --s manifestly 
they could not be furnished. This action on the Pf it i^ ^hat if 
Unreasonable and the legitimate inference that cou - gtatc and would 

the documents had been produced they would haveg m g though the 

establish its negligence. In tliese circumstances . negligence it could 

plaintiffs have been enabled to adduce :^5jnuch rs it had dclibera- 

egitimately be presumed that the State was neg ig n established negligence, 

tely suppressed evidence in its possession w'bmh coula h ^.^le 

In the circumstances of this case I do not think it appropriate 
of evidence m ipsa loquitur. . plainlif allowed 

. and appeal by defendant dismissed. 



1.' (1868) L.R. 3 H.C. 330. 
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THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present P.B GajendragadkaRjK.N.'VVanchoo andK. C. Das Gupta, jj. 
Harinagar Cane Farm, M/s Motipur Zamindary Co. (P.), Ltd. .. Appelionls* 

0 , 

The State of Bihar and others •• Respondenis. ^ 

InhtslTial Dupuiet Act {XIV pf seeittm 2 {^i^—lndasfr^LtmiledcompamtS—Organizatun »f 

agneuliural eperaiions as o tradt or business end for maktn* pr»Jlu~\Vomd be mdustrp sctlhvi iht scope of tiu Act, 
Industrial adjudication — P<eed la restrict to facts of case—Xa general or bread prmeiphs to be laid down 
The companies, for the purpose of carrying on the agricultural operations, have invested a large 
amount of capital and mvested for the purpose of making profits The workmen employed by them 
in their respective operations contribute to the production of agricultural commodities which bring 
in profit to the companies Therefore even the narrow traditional requirements of the concept of 
trade or busmess are, in that sense, satisfied by the agricultural operations earned on by the compania. 
These limited compania have been formed tnler alia for the express purpose of cartyrng on agricultural 
trade or business The said operations are organiaed by them and earned on as a trade or business 
The plea that this organized trade or busincs will not &II within section 2 (j) of the Industml 
Disputes Act simply and solely for the reason that it is an agricultural operation cannot be sustamed. 

In dealing with industrial matters, industrial adjudication should refrain from enunciatmg any 
general pnncipla or adoplmg any doctrinaire considerations It is dairable that industrial adjudica- 
tion should deal with problems as and when they arise and confine its decisions to the pomts vv^ch 
strictly arise out of the pleadingi between the partia If in reaching any conclusion while dealing 
with the narrow aspect raised by the parties befoie U, tndustnal adjudication hat to evolve iheminaple 
It should and must, no doubt, attempt to do so, in evolvmg the pnnciple, care should be taken 
not to lay dowm an unduly general ot broad proposition which may alTect facts and arcumstanca 
which are before industrial adjudication ui the particular case with which it is concensed 

Appeals by Special Leave from the Judgment and Order dated iCth Novent- 
her, 1959 of the Patna High Court, in Misc. Judl. Cases Nos. 287 and 498 of 
1958. 

Canpat Rai and Lalit Kumar, Advocates, for Appellant (in C A. No. 349 of 
1962). 

M. C. Setakad, Senior Advocate (vVaanif Lai, Advocate, with him), for Appel- 
lant (In CANo. 31 of tgSi). 

D. Coburdhun, Advocate, for Respondent No. i (In CA. 349 of 1962). 

At. K. Ram^urikt, S. C Agamala, DJ‘. Singh and Ji. K. Garg, Advtwates of 
Alfs. Ramamuiihi & Co , for Respondent No 3 (In C A. No. 349 of 1962). 

S P. Varma, AdvocaU, for Respondent No 1 (In C.A. No. 31 of 1961). 

P. A. ChatlcTjee, Advocate, for Respondent No. 3 (In C A. No 31 of 1961). 

The Judgment of the Court was delivered by 

Gajendragadkar, J . — The short question which arlies in these appeals is whether 
the agricultural operations carried on by the two appellants respectively constitute 
an industry within the meaning of section 2 (j) of the Industrial Disputes Act, 1947 
(NIV of 1947) (hereinafter called “ the Act *’). An industrial dispute ral^ h/ 
the workmen of the two respective appellants had been referred for adjudication by 
reprodent No. i, the State of Bihar, to an Industnal Tribunal under section to (*) 
of the A«, Both the appellants then moved the Patna High Court for an sppr®! 
priatc writ undw Article 226 of the Constitution on the ground that the agricultural 
operations carried on by them did not constitute an industry under the Act, and 
so, respondent No i had no jurisdiction to make the impugned orders of reference 
imder sectwn 10 of the Act The High Court has repelled this contention and has 
held that the agricultural operations carried on by the appellants respectively 
tute an industry, and so, the two impugned orders of reference are perfectly vah 
imder section 10 It is against these ^ers passed by the Patna High Court m 
^e two p^itions filed by the respective appell^ts that they have come to jhn 
Court by Special Leave ; and the short question which falk for our decision i* 
regard to the applicability of section 2 O') of the Act to the appellant’s operation* 
in question. _ 5 - 


C.AS.N0S 349ori962and31on961. 


2IK March, 1963. 
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Messrs. Motipur Zamindari Co. (Pvt.), Ltd., which is the appellant in C.A. 
No. 31 of 1961 is a private limited company registered under the Indian Companies 
Act. It mainly produces sugarcane for sale to Motipur Sugar Factory Private, 
Ltd., Motipur, Muzaffarpur, in pursuance of an agreement under the pi'ovisions 
of the Bihar Sugar Factories Control Act, 1937, and the Rules framed thereunder. 
It also produces wheat, paddy and other articles for sale in the market either to the 
consumers or to wholesale dealers. Besides, it undertakes contract work of the 
Motipur Sugar Factory, such as maintaining tram-lines, nmintaining weigh-bridge 
at Paharchak, operating lake-pumps, loading and unloading of canes and letting 
buildings on hire. 


Messrs. Harinagar Cane Farm which is the appellant in C.A. No. 349 of 1962, 
had been purchased by the Harinagar Sugar Mills, Ltd., in March, 1956, and since 
then is functioning as a department of the said Mills. It is a subsidia^ TOncern o 
the Mills and a part of the organisation of the Mills itself. Thus, the Mills through 
this section produces sugar for its o\\ti purpose. It is in the bac groun ° J® 
character of the respective appellants that the question raised by the present appeals 

has to be determined. 


Mr. Setalvad for the appellants contends that in ^ete^^ning the qu«tio^as^ 

whether, cctioa, 0 ) of the Ac. Slhe woXS 

to bear in mind certain fullest amplitude, may perhaps 

in section 2 (j) if they f"«l‘^"fStm?and agricultural operations ; but he empha- 
bc wide enough, to include agriculture ana ag ^ country shows 

sises the fact that the legislative WstoiT ?LCe Snd and a^cte 

that a sharp distinction is the provisions of Article 43 of the Consti- 

on the other. In this connection, .-icuitural, industrial, or otherwise when 

tution which refers to workm classified as ag suitable legislation or econo- 

it provides that the State shall .porkers’ a ^living ivage and other ameni- 

mic organisation or other is, when referring to xvorkers, tlie 

ties specified in the said Article, i tie & aEfricultural workers on the one 

Constitution has recognised a jj jj als^pointed out that the same dis- 
band and industrial workers on the o • Lists of the Seventh Schedule, 

dnetion is made in the entri^ respectively to agriculture, in- 

Entries i'4 and 18 in the Sta,te ^ ^ protection against pests and preven- 

cluding agricultural o<iocation and sav rights in or over land, land tenures 

tion of plant diseases, and land, th . ’ the collection of rents ; transfer 

including the relation of landlord a.n j^proveroent and agricultural loans ; 

and alienation of agricultural land , provisions of Entries 

colonization, whereas Entry 24refc on Entry 22 in the Concurrent List 

7 and 52 of List i . Reliance is labour disputes. The argument is 

which relates to Trade Unions ; in rhe jurisdiction of the State Legislatures 

that agriculture has been left, m he recognised between agriculture on the one 

and in doing so, a distinction has suggested that where the Eeg'^laturc 

hand and industry on the other. _ j.. i ^lustrial legislation, it ma . 

K sis 

industry is borne in mind, it j-rUc Act. He has also asked us to a 'c 

fromthe purview of section 2 (7) H agriculture and agricu 

the fact that if we were to hold *at all 'Je fg 

fell within section 2 (j) it rnrdoubt, considerable force m this mgument. 

■economy of this country- J- o ’ respondents that it irould be erro- 

^ , 1- 1, it has been urged hy thoropo exclude from 

On the other han, ^^]jj.jr enacted^ agricultural operations, 

ncous to suggest that the 1^ orovisions agriculture an i, 

application of its bcncficien P 
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In support of this argument, reliance is placed on tlie provisions of the Minunum 
Wages Act { II of 1958) Section 2 (g) of this Act defines “ scheduled emploj 
inent as meaning an employment specified in the Schedule, or any procc's or 
branch of ^\ork forming part of such cmplo>-mciit , and tvhen turn to Part II, 
of the Schedule, it expressly provides employment in agriculture, that is to sav 
infer aha, m any form of farming including the cultivation and tillage of the soil, 
dairy farming, the production cultivation growing and harvesting of any agri* 
cultural or horticultural commodity This shows that one of the important statu- 
tory enactments passed for the benefits of vvorkcis expressly includes within its pur 
view workers employed m agriculture as defined m Part II of the Schedule 

Similarly it is uiged that wbCTc the Legislature wants to exclude agriculture 
from the scope of industrial legislation, it sometimes takes care to make a specific 
provision in that behalf and this argument is sought to be supported by reference 
to section 4 of the Australian Cornu onucalth Conciliation and Arbitration Act, 
1904, which defines an “ mdustrial dispute ” as meaning 

a dwpuie m rclaiion to industnal maiien estcnoing beyond the liroU 

of any one State indud ng duputea m relation to employment upo- State railway or to employ 
ment m industries earned on by or under the control of the Commonwealth or a State or anypubl c 
authority constituted under the Commonwealih r a State butit does not include dispute relating 
to employment m any agricultural viiicultural, horuculiural or dairying purnut ' 

The argument is that the word ‘industry’ m its broadest connotation 
which IS intended by section 2 (j) would include agriculture, and if the 
Legtslatue had intended that agriculture hould be excluded from the sropc 
of the said definition it would have adopted the precedent of the Australian 
law while enacting section 2 (j) According to this argument, the pro- 
visions of section 3 {^19) of the Bomlny Act are merely clanficatory and they indi- 
cate that the Legislature made an express provision for including agriculture m 
order to avoid any doubt m the nutter The respondents, thcrelbre, contend that 
there is no reason why the Court should limit or circumscribe the broad and "'ide 
meaning of the word ‘ industry ’ as defined in section 2 (j) 

The respondents also relied on the provisions contamed m clause (ui) of the 
Explanation to section 25 A of the Act in support of the argument that agriculture 
must be deemed to be included within the meaning ofseciion 2 (j) Section 23 A 
occurs m Chapter V A which deals with lay-off and retrenchment It lays down 
that the provisions contained in sections 25 C to 25 E in the said Chapter will not 
apply to the industrial estabhshmcntsspecifiedby clauses (a) and (6) of section 25 A 
(i) and the defines what an industrial establishment means in s«:tions 

25 A 25 C 25 Dand 25 E Clause (in) of this shows that the expression 

industrial establishment ” m the relevant provisions means a plantation as defined 
m clause (/) of section 2 of the Plantations Labour Act, 1951 (LXlXofiQo*) 
When we turn to the provisions of this section we find that a plantation ’ means 
any plantation towhich thesaidActapplics,eithcr wholly or in part, and includo 
other establishments which it is unnecessary to refer Section I, subsection (4/ 
indicates to what plantations the said Act applies It is thus clear that the planm- 
tions to which the Plantations Labour Act, 1951 applies arc expressly included 
within the expression “industrial establishment” as explained by the Explanattm 
to section 25 A of the Act The argument is that this Explanation indicates that 
agriculture of which plantations are a part, is not intended to be excluded from 
the operation of the Act 

In dealing with the present appeals we do not propose to decide the larg® 
question as to whether all agriculture and operations connected with it are includca 
withm the definition ofsection 2 (j) As we have repeatedly emphasised, in dealing 
with industrial matters, industrial adjudication should refram from enunciates 
any general prmaples or adopting any doctrinaire considerations It is desimh® 
that industrial adjudication should de^ with problems as and when thej arise an 
confine its decisions to the points whidi strictly arise on the picadmgs between the 
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parties. If in reaching any conclusion while dealing with the narrow aspect raised 
by the parties before it, industrial adjudication has to evolve some principle, it 
should and must, no doubt, attempt to do so, but in evolving the principle, care 
should be taken not to lay down an unduly general or broad proposition which 
may affect facts and circumstances ivhich are not before industrial adjudication in 
the particular case with which it is concerned. Bearing in mind the importance of 
adopting this approach in dealing with industrial matters, we propose to deal with 
the narrow question as to whether agricultural operations carried on by the two appel- 
lants constitute an industry under section 2 (j) or not. There is no doubt that for 
carrying on the agricultural operations, the appellants have invested a large amount 
of capital, and it is not disputed that the appellants have invested capital for carry- 
ing on their agricultural operations for the purpose of making profits. It is also 
common ground that the workmen employed by the appellants in their respective 
operations contribute to the production of agricultural commodities which bring 
in profit to the appellants; Therefore, even the narrow traditional requirements 
of the concept of trade or business are, in that sense, satisfied by the agricultural 
operations of the appellants. 

What is more important in the present appeals is that the appellants are limited 
companies which have been formed, inter alia, for the express purpose of carrying 
on agricultural trade or business. ' We have noticed how the agricultimal operations 
carried on by the appellants are within their objects, and so, there is no difficulty 
whatever in holding that the said operations are organised by the appellants and 
carried on by them as a trade or business would be carried on by any trader or busi- 
ness man. When a company is formed for the ^ purpose of carrying on an 
cultural operation, it is carrying on trade or business and a plea raised by it that 
this organised trade o^ business does not fall within section 2 (j) simply and so e y 
for the reason that it is an agricultural operation, cannot be sustained. Incidentally, 
it may be relevant to refer to the fact that in resisting the argument urged by i s 
workmen against the competence of Mr. Sinha to appear, for it, the appel ant Mo i- 
pur Zamindari Co., Ltd., stated before the Tribunal that the Sugar Mills A-soc a- 
tionofwhichMr; Sinha happen :• to be an office-bearer is re 

try in which the Zamindari Co., is engaged, and so, Mr Sinha had ^ 

present the management of the appellant in the j . . , * jt ,.,35 3 

In other words, it is significant that the appellant express Y u officc- 

part of the industry, the Association of which had emp oye • , , j 

Nearer. • Apart from this aspect, horvever, we have no tation m l^o Id ng ^ 
High Court was right in coming to the conclusion tha e g . ^ 

carried on by the two respective appellants are an indus ry u 

Before we part with these appeals, we ^j^Y MMerjS'and 
where this question has been considered. In A.._ .J j imoort of the 

oihers\ this Court had cccasion tb ep.mine the M section 2 (j) and (/:) of 

words ‘industry’ and / industrial dispute as ^ufin Y j supports their 

the Act. It has been urged by the responds si affriciiltural ope-ations, 
argument that section 2 {j) includes all to tlic state- 

and in support of this proposition, they have invi where it is observed 

rnent m the judgment delivered by Chandrasekh -vTniral sense applies even to 
that the concept of industry in the ordinary non- c impres- 

agriailturc, horticulture, pisciculture and so on an ® 'gggurs shou's that the 
sed by this argument. The context in "‘h'oh sente^ according/o w'hat 

Court was there dealing with the ordinary non- . gptjie tvord ‘industry 
IS imdcrstood by the man in the street as the ggtion cannot be taken to 

or business, and so, the observations made ^rjculture of all kinds is 

di,pu^ 


(1953) S.C.J.T9: (1753) 1 


M.L.J. 195: (1953) S.C.R. 302 nt p. 307. 
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of the Act It IS in the light ofthis decision that the observations on which the res- 
pondent rely must be read 

In the State of Bombay and others v The Hospital Mazdoor Sahha and olhers^, this 
Court has had occasion to examine elaborately the implications of the concept of 
industry as defined by section 2 (j) But it may be pointed out that one of the 
considerations svhich %\eighed svith this Court in dealing with the dispute raised by 
the appellant in that case was that in the First Schedule to the Act winch enumerates 
industries which may be declared as public utility service under section 2 (a) (vi), 
three entries had been added by Act XXXVI of 1956 One of these uas services m 
hospitals and dispensaries and so, it was dear that after the addition of the re 
levant entry m the First Schedule it would not have been open to anybody to 
suggest that service in hospitals docs not fall under section 2 (j) 

In The Ahmedabad Textile Industry's Research Assoaalion \ The Stale of Bombay 
and others^, this Court held that the activities of the Research Assoaation amounted 
to an industry, because the manner in which the Association had been organised 
showed that the imdcrtakmg as a whole was m the nature of busmess and trade 
organised wth the object of discovcrmg tvays and means by which member mills 
may obtain larger profits m connection with their mdustrics In other words, though 
the work was one of research and in that sense, of an intellectual type, it had been so 
organised as to form part of a department of the textile industry itself That is 
why it was held that the appellant m that case was an employer and his activity 
was an industrial activity within the meanmg of section 2 (J) 

On the other hand, the decision in the ease of Rational Union of Commeretal* 
Employees and another v M R Mehar, Indastnal Tnbimal, Bmbay and others^, wass 
cited where this Court was called upon to oomider whether the ofrice of a Solicitor’ 
firm was an employer and the work carried on m his office an industry under section 
2 (j) It was held that though the work of a Solicitor is, in a loose sense, business, 
it could not be treated as an industry under section 2 (J) because the essential attri- 
bute of an industrial dispute was ladung m such a case , the essential basis of an 
industrial dispute, it was observed, is that it is a dispute arising between capital 
and labour in enterprises where capital and labour combine to produce commodi- 
ties or to render service, and that could hardly be predicated about a liberal profes 
Sion like that of a Solicitor A person following a liberal profession cannot be said 
to carry on his profession m any rational sense with the active co-opcration of his 
employees, because it is well known that the mam capital which a jperson following 
a liberal profession contributes is his special or peculiar intellectual and educational 
equipmmt It is on these grounds that the ^t ^va5 held to be inapplicable to a 
Solicitor’s firm \Vc have referred to these decisions only to emphasise the point 
that this Court has consistently refrained from laying down unduly broad or cate- 
gorical propositions la dealmg with the somewhat difficult disputes which the de 
finttion contained in section 2 (•) raises before industrial adjudication In tho pir 
sent case, the dispute raised lies withm a narrow compass and it is on that narrow 
basis that we have decided it 

In the result, the appeals fail and arc dismissed with costs 
VS 


Appeals dismissed 


811 


ilj 
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THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 


Present P. B. Gajendragadkar, K. N. Wanchoo, K. C. Das Gupta 
J. C. Shah, and N. Rajagopala Ayyangar, JJ. ’ 


M/s. Basti Sugar Mills Ltd. 

V.' 

Ram Ujagar and others 


Appellant * 
Respondents. 


Uttar Pradesh Industrial Disputes Act {XXVIII of 1947), section 2 (i) (iv) and (z) — “Employer" 
“Workmen" — Workmen employed by contractor — If employees. 

The effect of sub-clause (iv) of section 2 (i) of the U. P. Industrial Disputes Act is that where 
the owner of any industry in the course of or for the purpose of conducting the industry contracts 
with any person for the execution by or under such person of the whole or any part of any work 
which is ordinarily a part of the industry, the owner of such industry is an employer within the 
meaning of the Act of the workmen engaged in the work which is done through contract. The 
words of section (2) (r) defining “ workmen ” are suflSciently wide to bring in persons doing 
work in an industry whether the employment was by the management or by a contractor of the 
management. These provisions are in the interests of the general public and cannot be said to 
contravene Article 19 ( 1 ) (g) of the Constitution. 

■ In the definition of “workmen” in the Standing Orders as “any person” employed by a factory 
does not make any difference and are wide enough to include workmen employed by the contrac- 
tors of the factory also. 

Appeal by Special Leave from the Award dated 26th November, 1962 of the 
Labour Court, Lucknow, in Adjudication Case No. 68 of 1962. 

G. S. Pathak, Senior Advocate, (D. N. Mukherjee. Advocate with him), for 
:Appellant. 

M. Rajagopalan and K. R, Chaudhuri, Advocates, for Respondents. 

The judgment of the Court was delivered by ■ 

Das Gupta, J.— The twenty-one persons who are the respondents in this 
appeal were engaged from 21st November, 1958 to 5th February, 1959 in 
of removal of press-mud in the sugar factory belonging 9" 

.6th February, 1959, their services were terminated. It also appears that for the 
period of work of 21st November, 1959 to 5tb February, 1959 they were Pmd 
wages at rates lower than Rs. 55 per month which was ‘I?® Sr 

wage for workmen of vacuum pan sugar factories of of Uttar 

Standing Orders dated 3rd October. 1958, issued by Government of ^ 
Pradesh. On 31st July, 1962, the Governor of Uttar Pradesh [eferred to 
Labour Court, Lucknow, a dispute between these respondents and 
Mills Ltd. In this the Basti Sugar Mills Ltd., was described as the ffmeT- 
■ and the respondents as their workmen. The matters m dispute were thus men 

tiohed in the order of reference : a- u 

what relief are the workmen concernea enlitlea . 


( 2 ) 


Whether the action of the lower ^than^the° minimum prescribed wage of 

Annexure to Issue No. 1, at rates lower than me mm^^ February. 1959 is 

Rs. 55 per month, for the period from -•*® ,. j. yyorkmen concerned entitled 

legal and/or justified. If not, to wl. it relief are the worxm 

and with what details?” , , ,, 

The appellant contended that mese 21 ° ^jj,at°he work of removal 

management of the sugar mills, l-.e appellants ca panarsi Das, and 

of press-mud had been given by the Company to a j .t-e vr/ork The manage- 
ll>»t lh«e 21 men were employed by ,tee ^ Benarsi 

ment of the Company, it was said, had nothing to dp with these m^ 


-A. No. 225 of 1963. 
S C J— 10 . 


4th April, 1963. 
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Das left the work on 6th February, 1959 and the termination of the services of 
these workmen was made by him The respondents through their Union contend* 
ed, on the contrary, that they had been employed directly by the management of 
the Company 

On a consideration of the evidence the Labour Court accepted the appellant's 
case that the work of removal of press mud was being done through the contractor 
Banarsi Das and it was Banarsi Das under whom these 21 persons were employed 
It further held that in view of the definition of “employer” m sub clause (iv) of 
section 2(0 of the Uttar Pradesh Industrial Disputes Act, 1947, the appellant 
was m law the employer of these 21 persons ft held accordingly that they were 
entitled to the benefit of the Standing Orders regarding minimum wages and were 
also entitled to reinstatement In that view the Labour Court ordered (a) pay- 
ment to the workmen at the rate of Rs 55 per month from 6tb February, 1959 
uptotbe end of the crushing season of 1958-59, (b) leinstateraent of the work- 
men if not already employed by the Company in the crushing season of 1962 63 , 
and (c) payment of difference of wages computed at the rate of Rs 55 per month 
And Re 1 per day in the case of Ram Ujagar and 14 annas per day m the case of 
other workmen for the period 2lst November, 1958 to 5th February, 1959 

Against this order of the Labour Court the present appeal has been filed by 
the Company with the Special Leave of this Court 

Three points are raised by Mr Pathak in support of the appeal The first « 
that the defloition of "employer” m sub-clause (/v) of section 2 (0 of the Act does 
not make the appellant, the employer of these workmen The second point, 
urged rather faintly, is that if the above definition be so construed as to make the 
contractor's labourers, workmen of the company the definition should be held 
to violate the provisions of Article 19(1) (g) of the Constitution The third point 
urged IS that, in any case, (he respondents are not entitled to the benefit of tba 
Standing Orders which fixed the minimum wage for the workmen of the vaenun 
■pan sugar factories of Uttar Pradcsb 


Section 2 (/) of the Act contains an inclusive definition of employer The 
effect of sub clause (?v) of section 2 (i) is that where the owner of any industry m 
the course or foe the purpose of conducting the industry contracts with any person 
for the execution by or under such persoa of tbe whole or any part of any work 
which IS ^dicTanly a part of the industry, the owner of such Industry is an cm 
jjloyct within thfi meaning of the Act Mr Patbak’s suggestion that the effect 
of this definition Is^hat the owner of the industry becomes the employer of the 
contractor is wholfy untenable and can even be described as fantastic to deserve 
serious Consideration The obvious purpose of ibis extended definition of the 
word employer ” is to make the owner of the industry, m the circumstances 
^ oftbe workmen engaged in the work 

wmchis done through contract The words uSed in the sub clause arc clearly 
snmcient to achieve this purpose 

pointed out by Mr. Pathak.that (he definition of the word 
any words to show that the contract labour was 
however does not affect the position The words of the defini- 
tion of workmen m section 2 (z) to mean, 

“any ptson (mdudmg an apprenucc) employed in any mduslty to do any ikillfd 
or unskilled manual sup-rvisory. tedmical or clcncal work for hire or reward, whether the 
terms or employment be express or implied 

"“i= lo briDg in pHsons doing work in an indnitry 
whethvr the employment was by the management or by the contractor efihe 
management Unless however the deamtion of the word “employer " included 
the management of ibe industry even when the employment was by 
contractor the workmen employed ^ the contractor could 
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get the benefit of the Act since a dispute between ' ' them and the 
management would not be an industrial dispute between “ employer ” 
and workmen. It was with a view to remove this difficulty in the way of 
workmen employed by contractors that the definition of employer has' been 
extended by sub-clause (zv) of section 2 (z). The position thus is: (a) that the 
respondents are workmen within, the meaning of seciion, .2 ( 2 ), being persons 
employed in the industry to do manual work for reward, and (6) they were 
employed by a contractor with whom the appellant company had contracted iii 
the course of conducting the industry for the execution by the said contractor 
of the work of removal of press-mud which is ordinarily a part of the industry. 
It follows therefore from section 2 (z) read with sub-clause (zv) of section 2 (z) of 
the Act that they are workmen of the appellant company and the appellant 
company is their employer. There is no substance therefore in the first point 
raised by the learned Counsel for the appellant. 

The second point, viz., that this definition contravenes the appellant’s 
fundamental rights under Article 19 (1) (g) is equally devoid of substance. Assum- 
ing that the result of this definition of employer in sub-clause (z'v) of section 2 (z) is 
the imposition of some restrictions on the appellant’s right to carry on trade or 
business, it cannot be doubted for a moment that the imposition of such restric- 
tions is in the interest of the general public. For, the interests of the general 
public require that the device of the engagement of a contractor for doing work 
which is ordinarily part of the industry should not be allowed to be availed of 
by owners of industry for evading the provisions of the Industrial Disputes Act. 
That these provisions are in the interests of the general public cannot be 
and has not been disputed. That being the position, the impugned definition 
which gives the benefit of the provisions of the Act to the workmen engaged 
under a contract in doing work which is ordinarily part of the industry cannot 
but be held to be also in the interests of the general public. 

This brings us to Mr. Pathak’s main contention that in any case the res- 
pondents are not “ workmen ” within the meaning of the Standing Orders and so 
cannot get the benefit of the minimum wage prescribed thereby. In the Stand- 
ing Orders the word “ workmen ” is defined to mean “ any person (including an 
apprentice) employed by a factory, to do any skilled or unskilled manual, super"- 
visory, technical or clerical work for hire or reward whether the terms of employ- 
ment be express or implied ” but does not include any person mentioned in clauses 
(z) and (ii). We arc not concerned in this case with these clauses. Mr. Pathak 
argues that on a reasonable construction, the words “ employed by a factory ” in 
this definition can only mean “employed by the management of the factory” and 
cannot include persons employed by a contractor of the factory. He points out 
that this definition of “ workmen ” in the Standing Orders uses the words “ emplo- 
yed by a factory ” though the definition of “ workmen ” in the Act itself uses the 
words “employed in any industry ” and contends that the words “by a factory ” 
were deliberately used instead of the words “ in a factory ” to exclude persons 
other than those employed by the management of the factory from the benefit 
of the Standing Orders. Neither grammar nor reason supports this argument. 

On the ordinary grammatical sense of the words “ employed by a factory ” 
they include, in our opinion, every person who is employed to do the work of the 
factory. The use of the word “ by ” has nothing to do with the'question as to 
who makes the appointment. The reason why “by” was used instead of “ in ” 
appears to be to ensure that if a person has been employed to do. the work of 
the industry, whether the work is done inside the factory or outside the factory, 
he will get the benefit of the Standing Orders. 

We can also see no reason why the Government in making the Standing 
Orders would think of denying to some of the persons who fall within the defini- 
tion of workmen under the Act, the behefir'df the Standing Orders.- The Stand- 
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Ing Orders v, ere made under section 3 (6) of the Act under which the State Government 
may make provision, 

“for requiring employers, workmen or both to observe for such period as may be 
specified in the order such terms and conditions of employment as may be determined in 
accordance with the order ” 

The purpose of the order was thus clearly to require employers to observe certain 
terms and conditions of employment of their workmen as defined in the Act 
It IS unthinkable that m doing so the Government would want to exclude from 
Its benefits— particularly, that of the minimum wage — a class of workmen who 
would otherwise get the benefit under the definitions of workmen and employer m 
the Act Itself No reason has been suggested and we cannot think of any. 

We have therefore come to the conclusion that the words “employed by a 
factory " arc wide enough to include workmen employed by the contractors of 
factory also 


Mr Pathak wanted to raise a new point based on the provisions of clause (K) 
of the Standing Orders That clause provides that a seasonal workman who has 
worked or, but for illness or any other unavoidable cause, would have worked 
under a factory during the whole of the second half of the last preceding season 
Will be employed by the factory in the current season In view of this, Mr. Pathak 
wants to urge that It will be difficult for the appellant to give effect to the order 
of reinstatement of these 2l workmen as that would mean getting nd of at least 
some workmen who are entitled to be employed by the factory under the provi 
^on of clause (K) If the facts were known to be as suggested by the learned 
Counsel we would have fell obliged to take note of these provisions of clause (K) 
and would have thought fit to make aa order as ^as made by this Court in similar 
circumstances in Mahalakshmi Sugar Mills Company Ltd v Their Workmen', 
making It clear that these 21 workmen should be re-employed in the crushing 
season of 1962 63 only m so far as it was possible to do so without breach ofthe 
provisions of clause (K) of the Standing Orders There are no materials on the 
word however to show how many of the workmen already employed by the 
cnishtng seasonof 1962*63 had actually worked in the latter half 
?u j *he written suicment of the Company no such point about 

Of "'“Statement of any of these 21 workmen because of the pro- 
xtr p ^35 raised In these circumstances, we have not allowed 

Mr Pathak to raise this new pica for the first lime in this Court 

costs'^* » dismissed with 
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Appeal dismissed 
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The plaintiff who was in possession of the shop as a tenant filed a suit against the defendant 
in the City Civil Court, Bombay, on the allegation that the defendant was a licensee in pursuance 
of an agreement between the parties, for a declaration that the defendant had no longer any 
right to enter the shop and/or remain in possession and for consequential injunction. On the 
question whether the suit was cognizable by the City Civil Court, Bombay, in view of the 
provisions contained in section 28 of the Bombay Rents Hotels and Lodging Houses Rates 
Control Act, 

_ Held, The general principle that governs the question of jurisdiction at the inception of 
suits is as follows : — The plaintiff on proving the facts set out in his pleadings will get his relict 
from the forum chosen. If the suit is framed on unwarranted facts and in a Court which cannot 
grant him the relief on the true facts, the suit will be dismissed. There would be no question of 
returning the plaint. If on the trial on the issue of jurisdiction the Court finds against the 
allegations made by plaintiff and upholding the allegation of defendant, two courses are open. 
(1) If the jurisdiction relates to pecuniary or territorial limits, the plaint will be. returned to be 
presented to the proper Court ; (2) If having regard to the nature of the suit it is not cognisable 
by the Court, the suit will have to be dismissed. 

The operative part of sub-section (1) of section 28 refers to two matters, (a) any suitor 
proceeding between a landlord and a tenant relating to the recovery of rent or possession of any 
premises to which any of the provisions of Part II apply and [b) any application made under the 
Act or any claim or question arising out of this Act or any of its provisions. 

Section' 28 no doubt gives exclusive jurisdiction to the Court of Small Causes to entertain 
and try_ a suit or proceeding between a landlord and a tenant relating to recovery of rent or 
possession of any premises to which any of the provisions of Part 11 apply ; it also gives exclusive 
jurisdiction to decide any application under the Act and any claim or question arising out of the 
Act or any of its provisions - all this notwithstanding anything contained in any other law. 

The section does not say or intend to say that the plea of the defendant will determine or change 
the forum. It proceeds on the basis that exclusive jurisdiction is conferred on certain Courts to 
decide all questions or claims under the Act as to parties, between whom there is or was a 
relationship of landlord and tenant. It does not invest those Courts with exclusive power to try 
questions of title, such as questions as between the rightful owner and a trespasser or a licensee, 
for such questions do not arise under the Act. If, therefore, the plaintiff in his plaint does not 
admit a relation which would attract any of the provisions of the Act on which the exclusive 
jurisdiction given under section 28 depends, the defendant cannot by his plea force the plaintiff 
to go to a forum where on his averments he cannot go. 

In order to decide whether a suit comes within the purview of section 28 what must be 
considered is what the suit as framed in substance is and what the relief claimed therein is. If 
the suit as framed is by a landlord or a tenant and the relief asked for is in the nature of claim 
which arises out of the Act or any of its provisions, then only and not otherwise will it be 
covered by section 28. 

(Per Sarkar, /.)— The defence really is that the appellants are not licensees. No doubt the 
appellants have gone on to say that they are sub-tenants but they say that only to show why they 
are not licensees ; apart from that it is irrelevant to enquire whether they are sub-tenants or not. 
The defence is only one of traverse ; it is that the appellants are not licensees as the plaint alleges. 
That being so, the only question that (he suit involves is whether the appellants are licensees of 
the shop. If they are not licensees, the suit must fail. No other question would fall for decision. 
Quite clearly, a question whether the defendant is a licensee or not, is not a question nor is it a 
claim arising out of the Act. 

The Act does not create any tenancy. That has to be created by a contract. The question 
whether the appellants are sub-tenants, that is to say, tenants of a certain kind, is really a ques- 
tion whether a contract of tenancy was made between the appellants and the respondent. That 
question is not one arising out of the Act for the Act says nothing as to (he creation of a 
tenancy and is only .concerned with the regulation of the relations between a landlord and tenant 
in a tenancy the existence of which is otherwise brought about. 

As soon as it is held that the appellants are licensees, the suit has to be decreed. When it is 
so held it has also been necessarily held that the appellants are not tenants, and, therefore, no 
further question as to rights of tenants under the Act falls to be decided. If however it is held 
that the appellants are not licensees but tenants, then on that ground alone the suit has to be 
dismissed for the claim is not based on any ground other than that the appellants arc licensees 
whose licence has expired. It would not in such an eventuality be necessary further to consider 
whether the appellants who have been found to be tenants, are entitled to protection from 
eviction under the Act for the suit involves no claim whatever for ejectment of the appellants 
considered as tenants. No question, therefore, can possibly arise in the suit as to whether the 
appellants are entitled to be in possession as tenants by virtue of rights created by the Act. 


ll (1961) 2. t.LJ. 623, 
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No argumeot wa* advanced by Counsel for Ihc appellants on the basis of section .51 nor the 
facts necessary for its application appear on the record and the Court was not called upon to 
express any opinion on the matter 

It may be a moot question whether the appellants bavins on their own statement entered into 
an agreement to defraud tn a manner of speaking Ihc superior landlord of bis rights aris ng 
under the Act from an unlawful sub*letting can be permitted to say that the real transaction 
between them and the respondent was a sub*tenaocy 

Appeal by Special Leave from the Judgment and Decree dated I9lh October 
1959 of the Bombay High Court m Appeal No 152 of 1959 

N C Chatterjee, Senoir Advocate, (/ D Dadaehanji, O C Mathur and 
Ravinder Narain Advocates of A//j J B Dadjchanjl & Co with him), for 
Appellants 

A V VisHonatha Sastrl, Senior Advocate, (D D Sharrna, Advocate, with 
him), for Respondents 

The Court delivered the following Judgments 

S K Das J (on behalf of htmself and HtdayatuUah, J ) — The only question 
which arises m this appeal is, whether on a proper interpretation of section 28 of 
the Bombay Rents, Hotels, and Lodging Houses Rales Control Act, 1947 (Bombay 
Act LVII of 1947) the Court of Small Causes, Bombay, had exclusive jurisdiction 
to deal with the suit out of which this appeal has arisen 

The respondent before us is a partnership firm It was in possession as a 
tenant of a shop No 582/638 at Mulji Jetha Market, Bombay. It instituted a 
suit in the Bombay City Civil Court (to be distinguished from the Court of Small 
Causes, Bombay) m which it asked for (1) a declaration that it was m lawful 
possession of shop No 582/638 at Mulji Jetha Market Bombay, and that the 
present appellaois (who were the defendants in the suit) or their family members 
servants or agents had no right to enter into or remain in possession of the said 
shop, (2) for an injuaction restraining the present appellants, their famdy 
members, servants and agents from entering into the said shop, and ( 3 ) for an 
amount of commission payable to it under an agreement dated, 23rd June, 1955 
The mam averments in the plaint were that by the aforesaid agreement defendant 
No 1, appellant No I before us appointed the respondent as his commission 
agent for the sale of the appellants’ cloth lo Ihc shop m question The agreement 
was to remain m force for a period of four years expiring on 30th June, 1959 
Pursuant to the agreement, the appellants, their family members, servants and 
agents were allowed by the respondent to visit the shop only for the purpose of 
looking after the business of commission agency On the expiry of the agreement 
the appellants had no further right lo enter into the shop and in paras 10 and 11 
of the plaint the respondent firm alleged that some commission was due lo It and 
further It asked the appellants not to disturb the possession and peaceful enjoy 
ment of tbe shop byihe respondent, but the appellants, theirservants and agentJ 
were visiting the shop daily and preventing the respondent from having access to its 
various articles such as stock in trade, books of account, furniture fixtures, etc On 
these averments the respondent firm asked for the reliefs to which we have earlier 
referred The plaint proceeded on the footing that during the period of the 
agreement the appellants were mere licensees, and after the expiry of the agree- 
ment they were trespassers and had no right to be m the shop The plaint m 
terms negatives any relationship of landlord and tenant as between the parties to 
the suit 

The substantial defence of the appellants was that the respondent firm had 
sub let the shop to the appellants at a monthly rent of Rs 500/- , but as no su^ 
tenancy could be legally created at the time, without the consent of the landlord, 
by reason of the provisions of the Act, the respondent firm with » view to 
safeguard its position in regard to the penal provisions of the Act required tne 
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appellants to enter into a sham agreement in the shape of a letter dated 30th June, 
1952. The agreement was never acted upon and was intended to be a cloak to 
conceal the true nature of the transaction. The appellants further alleged that 
the agreement dated 23rd June, 1955, was also not operative between the parties, 
and the true relation between the parties was that of landlord and tenant. On 
these averments in the written statement the appellants took the plea that as the 
question involved in the suit related to the possession of premises as between a 
landlord and his tenant, the Court of Small Causes, Bombay, alone had jurisdic- 
tion to try the suit. 

On these pleadings a preliminary issue as to jurisdiction was framed by the 
City Civil Court, Bombay, and this issue was in these terms : 

“ Whether this Court has jurisdiction to entertain and try this suit?” 

The learned Judge of the City Civil Court relying on a decision of this Court 
in Babulal Bhuramal and another v. Nandrani Shivram and others'^ decided the 
preliminary issue in favour of the present appellants. He held that in view of the 
observations of the Supreme Court in the aforesaid decision, an earlier decision 
of the Bombay High Court in Govindram Salamatrai v. Dharampal- which had 
taken a different view was of no assistance to the present respondent, and must 
be deemed to have been over-ruled by the Supreme Court decision. We may 
• state here that the decision in Govindram 5'a/nma/ra/- had itself over-ruled an 
earlier decision of the same Court in Ebrahim Salejit v. Abdtdla AH Reza^ where 
Gajendragadkar, J., (as he then was) had taken the view that section 28 of the 
Act included within its jurisdiction all suits and proceedings where the trial Court 
had to consider all claims or questions arising out of the Act, and it makes no 
difference whether such claim or question arises from the allegations made in the 
plaint or those made in the written statement. The learned Judge of the City 
Civil Court accordingly made an order that the plaint be returned to the present 
respondent for presentation to the proper Court. 

An appeal was taken by the present respondent to the High Court of Bombay 
-from the decision of the learned City Civil Judge. The High Court pointed out 
in its- judgment dated I9th October, 1959, that the ratio of the decision of this 
Court in Babulal BhuramaVs case' was correctly explained in a later decision of 
the Bombay High Court in Jaswantlal v. Western Company, India' and on a correct 
interpretation of section 28 of the Bombay Rents, Hotels, and Lodging Houses, 
Rates Control, Act, the suit out of which this appeal has arisen was not a suit 
within the exclusive jurisdiction of the Court of Small Causes, Bombay. The 
High Court said that the decision in Babulal Bhuramal' did not in effect hold, 

. nor did it justify any interpretation to the effect that section 28 of the Act made a 
.departure from .the general, principle that governs the question of jurisdiction, 

■ which is that jurisdiction at the inception of the suit depends on the averments 

■ made in the plaint and is not ousted by the defendant saying something in . his 
defence. In this respect, the High Court accepted as correct the view expressed 
by Chagla, C. J., in Govindram Salamatrai^ rather than the view of Gajendra- 
gadkar, J., in Ebrahim Salejit\ In .this view of the matter the High Court 

■ held that the City Civil Court has jurisdiction to try the suit out of which the 
appeal has arisen. It, therefore, set aside the order of the learned City Civil 
Judge and directed that it should now dispose of the suit in accordance with 
law. The appellants then asked for Special Leave to appeal to this Court from 
the judgment and decree of the High Court, and having obtained Special Leave 
have preferred the present appeal. 


1. (1958) S.C.J. 880 : (1959) S.C.R. 367. 

2. (1951) 53 Bom. L. R. 386. 

3. 52 Bom. L. R. 897. 


4. (1929) I.L.R. 64 Bom. L. R. 1087. 

5. (1959)I.L.R.52 All. 501. 
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The Bombay Rents, Hotels and Lodging Houses Rates Control Act. 1947, 
was enacted to amend and consolidate the law relating to the control of rents 
and repairs of certain premises of rates, of hotels and lodging houses, and of 
evictions In Part II of the Act there are provisions which make rent m excess 
of standard rent illegal provisions relating to increase of rent, provisions as to 
when a landlord may recover possession, ssben a sub-tenant becomes a tenant, 
unlawful charges by landlord, etc All these proceed on the footing that there 
IS or was, at the inception, a relation of landlord and tenant between the parties 
In the same Part occur sections 28, 29 and 29 A Section 28 which we shall presently 
read deals with jurisdiction of Courts, section 19 deals with appeals, and section 29 A 
IS a section which saves suits involving title The particular section the interpreta- 
tion of which IS in question before usissection 28 and we shall read only sub-scction 
(I) thereof in so far as It is relevant for our purpose This sub-section reads — 

‘28 (1) NolAithstaodjcg acythtog conUine-i inaoy law and notwithstandiDg (hat by 
reason of the amount of the claim or for any olfaer reason, the suit or proceeding would 
sot but for this provision be nothin its junsdictioo 

(a) in Greater Bombay, the Court of Small Causes Bombay, 

(<M) • • • * 

(b) . • . • 

shall have jurisdiction to entertain and try any suit or proceeding between a landlord 
and a tenant relatina to the recovery of rent or possession of any premises to which any of the 
provisions of this Part apply and to decid* any appltcation made- und*r this Act and to deal 
with anyeiaim or question ariimg out of this Act or any of its provisions and subject to the proii 
sions of sub se non (2) no other Court thaU have jurisdicuon to entertam any suit, proceeding 
cr appheauon or to deal with such claisi or question * 

Sscttoa 29 A also has some relevancy and may be set out here 

" Nothing contained in section 28 or 29 shall be deemed to bar a patty to a suit proceeding 
et appeal mentioned therein m which a question of title to premises arises and u determined 
from smog m a competent Court to establish bu title to such premises ' 

Leaving out what is uooeceasary for our purpose sectioo 28 (I) states that uotwUh* 
s^asdiog anything coutamed 10 aoy taw and ootwitbstandtog that by reason of 
the amount of the claim or for any other reason, the suit or proceeding would 
not but for this provision, be witbto its jurisdiction, the Court of Small Causes 
in Greater Bombay shall have jurisdiction to entertain and try any suit or proceed- 
ing between a landlord and a tenant relating to the recovery of rent or posses- 
sion of any premises to which any of the provisions of this Part (mesaiag 
thereby Part II) apply and to decide any application made imder the Act and 
to deal with any claim or question arising out of the Act or any of its provi- 
sions and no other Court shall have jurisdiction to entertain any such suit, 
proceeding or application or to deal with any such claim or question It is to 
be noticed that the operative part of the sub s'Ction refers to two matters 
(n) any suit or proceeding between a landlord and a tenant relating to the recovery 
ptmttvyitiTi tfS any premises to winch any oT the provisions olfaA” 
apply and (b) any application made under the Act or any claim or question 
ansing out of this Act or any of its provisions What is the true effect of sub section (0 

j regard to the aforesaid two matters? Does it mean that if tl^® 

defendant raises a claim or question as to the existence of a relationship®! 
land oM and tenant between him and the plaintiff, the jurisdiction of the City 
Civil Court IS ousted even though (h- pfaintiff pleads that there is no saeb 
relationship, and the only Court wbrn has ♦‘■'elusive jurisdiction to try the suu 
IS the Court of Small Causes, Bombay? Th«t is the question before us 

In answering this question it is perhaps necessary to refer to the general 
pnnciple v^ich admittedly governs the quesuon of jurisdiction at the inccpuon 
of suits This general principle has be-a well explained in the Full B-ncn 
decision of the Allahabad High Court, Ananti v Chann<' and has not beta 
disputed before us It was observed there. 


1 (1929) LL R. 52 All 501 (F B ) 
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“ The plaintiff chooses his forum and files his suit. If he establishes the correctness of his 

facts he will get his relief from the forum chosen. If he frames his suit in a manner 

not warranted by the facts, and goes for his relief to a Court which cannot grant him relief on the true 
facts, he will have his suit dismissed. Then there will be no question of returning the plaint for 
presentation to the proper Court, for the plaint, as framed, would not justify the other 

kind of Court to grant him the relief If it is found, on a trial on the merits so 

far as this issue of jurisdiction goes, that the facts alleged by the plaintiff are not true and 
the facts alleged by the defendants are true, and that the case is not cognisable by the 
Court, .there will be two kinds of orders to be passed. If the jurisdiction is only one 
relating to territorial limits or pecuniary limits, the plaint will be ordered to be returned 
for presentation to the proper Court. If, on the other hand, it is found that, having 
regard to the nature of the suit, it is not cognizable by the class of Court to which the Court 
belongs, the plaintiff’s suit will have to be dismissed in its entirety.” 

Having regard to the general principle stated above, we think that the view 
taken by the High Court in this case is correct. Section 28 no doubt gives exclu- 
sive jurisdiction to the Court of Small Causes to entertain and try a suit or pro- 
ceeding between a landlord and a tenant relating to recovery of rent or possession 
of any premises to which any of the provisions of Part II apply it also gives 
exclusive jurisdiction to decide any application under the Act and any claim or 
question arising out of the Act or any of its provisions all this notwithstanding 
anything contained in any other law. The argument of learned Counsel for the 
appellants is that the section in effect states that notwithstanding any general 
principle, all claims or questions under the Act shall ^ tried ^Jhe 

Courts mentioned in the section, e.g., the Court of Small Causes in Greater Bombay, 
and it does not matter whether the claim or question is raised by the plaintiti or 
the defendant. The argument is plausible, but appears to us to be untenable on a 
careful scrutiny. We do not think that the section says or intends to say tlJ^t Pka 
of the defendaL will determine or change the forum. ^ 

that exclusive jurisdiction is conferred on certain 

claims under the Act as to parties, between whom there is ^^p^P 

of landlord and tenant. It does not invest 



s3a„T=srn'i=dTy.if|beC^ 

Pisa, the plaint may have to be 'f P alternative 

a second time. Learned Counsel for the appe ants nas ar^ueo 

that the Court of Small Causes need no^^ 

his contention IS that that Court ha s exc be 

whenever a claim is made under the Act . ° . accepted as correct, 

false on trial. We do not think that this Ss exclusive juris- 

for to do so would be to hold that the Court by section 29-A. 

diction to decide questions of argument but when one has regard to 

Anomalous results may not be a conclu g > exclusive jurisdiction 
the provisions in Part HU ^ n^^^^ relationship 

conferred by section 28 is really dependen ..^Jer the Act as between such 

of landlord and tenant and on claims arising under the ACC 

parties. _ . • j . 

Dealing Witt a simiiar argnmen. in Goylndram Antoni™/' Chagla C.I.. » • 

“There can be no doubt that when a 'jained’‘and‘’ nicd'by thVsmall Causes Court 

toam ? ftif a;'!’ fungenS .“"dl»rd and . tenant, nndi.dti.li by ih ephM^oo^ 

1. (1951) 53 Bom. L.R. 386. 

S C J— 105 
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arises Dili of the Reat Control Act or any of its provisions which would have to be detennined on 
the plaint as It stands It cannot be suRscsted that the plaintiff should antiapateanv 

defence that might be taken up by the defendant that he is a tenant or that the initial jurisdiction 
which the Court had or which the Court lacked should be controlled or affected by any subsequent 
contention that might be taken up by the defendant The jurisdiction of a Court is normally and 
ordinanlytobedeterminedatthetimeofthe locepuonof a suit Therefore when aparty puts a 
plaint 00 file, it is at that tune that the Court has to consider whether the Court had jurisdiction 
to entertain and try that suit or not. But it w argued that although the Court might have had 
jurisdiction when the suit was filed, as soon as the defendant raised the contention that he 
was a tenant the Court ceases to have jurisdiction to try that suit and that contention could 
only be disposed of by the Small Causes Court by virtue of the provisions of secuon 23 


Therefore the question that I have to address myself to « whether the question as to whether 
the defendant is a tenant or licensee is a question which arises out of the Act or any of its provi 
siODS Really, this question is not a question that has anything to do with the Act or any of its 
provisions It IS a question which is collateral and which has got to be deaded before it could 
be said that the Act has any application at all ” 


We are m agreement with these observations and we do not think section 28 
in Its true scope and . effect makes a departure from the general principle 
referred to earlier by us. Nor do we think that the right of appeal given by 
section 29 affects the position in any way In respect of a decision given by a 
Court exercising jurisdiction under section 28, an appeal is provided for in certain 
circumstances under section 29 This does not mean that section 28 has the effect 
contended for on behalf of the appellants 


As to the decision of this Court in Dabulal Bhuramal*, we do not think that 
It assists the appellants \Vc consider that the Bombay High Court correctly under- 
stood It in Jaswantlal v Westetn Company, India} In Babulal BhuramaVs 
ease' the facts were these A landlord after giving a notice to quit to bis tenant on 
6tb December, 1947, filed a suit against him in the Court of Small Causes, Bombay, 
joining to the suit two other persons who were alleged to be sub-tenants of the 
tenant. The landlord’s case was that the tenancy of bis tenant was validly termin- 
ated and he was entitled to evict his tenant, that alleged sub-lenanis of the tenant 
were trespassers who had no right to be on the premises The suit succeeded us 
the Small Causes Court, the Court bolding that the sub-tenants were not lawful 
sub-tenants, the sub-letting by the tenant to them being contrary to law TheSmall 
Causes Court, therefore, passed a decreeagainst the plaintiffaud the alleged sub- 
tenants Therefore, the tenant as plaintiff No I and the alleged sub-tenants as 
plaintiffs Nos 2 and 3 filed a suit against the landlord in the City Civil Court for 
a declaration that plaintiff No I was a tenant of the defendant and was entitled 
to protection under the Rent Act and that plaintiffs Nos 2 and 3 were lawful sub- 
tenants of plaintiff No 1 and were entitl^ to possession and occupation of the 
premises as sub-tenants thereof, A question was raised in the City Civil Court as 
to whether the City Civil Court had jurisdiction to entertain the suit The City 
Civil Court held that It had jurisdiction to entertain the suit, but dismissed it on 
merits. In the appeal which was filed in the High Court, the High Court dismis- 
^tbssppcslbaidiasitsctheCdYCniiCoiXTi fiarf no jurisdiction to entenanr 
the suit and, therefore, the suit filed by the plaintiffs m the City Civil Court was 
not maintainable It was from this decision of the High Court that an appeal 
was filed m the Supreme Court and the question which the Supreme Court bad to 
consider was whether the second suit filed by the plaintiffs was within the jurisdic- 
tion of the City Civil Court It was urged before the Supreme Court that the suit 
was maintainable under section 29-A of the Bombay Rem Act which provided that 
nothing contained m section 28 or 29 should be deemed to bar a party to a suit, 
proceeding or appeal mentioned therein in which a question of title to premises 
arises and is deicrmintd, from suing m a competent Court to establish his title to 
such premises The Supreme Court held that a suit which was competent to 
establish title under section 29-A was a suit to establish title dehors the 
Bombay Rent Act and not a suit which sought to establish title which required 
i (I958)SCJ 880 (1959) SCR. 367 
T 61 Bon L.R 1087 
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to be established under the Rent Act itself. It is obvious that in the suit before 
the Court of Small Causes, jt was open to the tenant to claim protection under the 
Act and by reason of section 28 no other Court had jurisdiction to try that claim’ 
therefore, the Supreme Court held that section 28 barred the second suit and 
section 29-A did not save it, because it only saved a suit to establish title de hors 
the Act. The observations made in that decision on which the present appellants 
rely were these t uams 


I * 4 ® provisions of section 28 cover a case where in a suit one party alleges that he is the 

landlord and denies that the other is his tenant or vice, versa and the relief asked for in the 
suit IS in the nature of a claim which arises out of the Act or any of the provisions? The 
answer must be in the afiirmative on a reasonable interpretation of section 28.” 

We agree with the High Court that these observations merely show this that 
in order to decide whether a suit comes within the purview of section 28 what must 
be considered is what the suit as framed in substance is and what the relief 
claimed therein is. If the suit as framed is by a landlord or a tenant and the 
relief asked for is in the nature of claim which arises out of the Act or any of 
its provisions, then only and net otherwise will it be covered by section 28. The 
High Court has rightly said : 


“ A suit which is essentially one between the landlord and tenant does not cease to be 
such a suit merely because the defendant denies the ciaftn of the piainiiff. In (he same way, 
a suit which is not between the landlord and tenant and in which judging by the plaint no 
claim or question arises out of the Rent Act or any of its provisions does not become a suit 
covered by the provisions of section 28 of the Act as soon as the defendant raises a contention 
that he is a tenant.” 


For the reasons given above, we hold that the City Civil Court had jurisdiction 
to entertain the suit and the High Court correctly came to that conclusion. 
Therefore, the appeal fails and is dismissed with costs; 

Sarkar, J.—I agree that this appeal fails. 

The City Civil Court, Bombay held that in view of section 28 of the Bombay 
Rents Hotels and Lodging Houses Rates Control Act, 1947, it bad no jurisdiction to 
entertain and try the suit which the respondent had filed against the appellants 
in that Court and directed the plaint to be returned to the respondent for being 
filed in the proper Court indicated by that section, namely, the Court of Small 
Causes, Bombay. The City Civil Court bad tried the question as a preliminaiy 
issue in the suit. There was an appeal to the High Court of Bombay form this 
decision and the High Court took a contrary view holding that the City Civil 
Court’s jurisdiction to entertain and try the suit had not been taken away by 
section 28 of the Act. The matter is now before this Court in further appeal. 

The suit asked for a declaration that the appellants were not entitled to 
enter into or remain in possession of a certain shop in Greater Bombay and _ for 
a permanent injunction restraining them from entering the shop. The allegations 
on which the claim to these reliefs v/as based were that the appellants had been 
granted a licence to use the shop of which the respondent v/as the tenant under 
the owner and that the appellants were wrongfully continuing there in spite of 
the termination of the licence and were thereby preventing the respondent 
from carrying on its business in the shop. The suit, therefore, was by a licensor 
against a licensee for certain reliefs based on the termination of the licence. 

The defence of the appellants to this suit was that the relationship 
between the parties was not that of licensor and licensee but that the shop had 
in fact been sub-let to the first appellant and that the agreement between the 
parties had been given the form of a licence only as a cloak to protect the 
respondent from ejectment under the Act by its landlord on the ground of 
unlawful sub-letting. The appellants contended that as they were really tenants, 
their landlord, the respondent, was not entitled to remove them from possession 
in view of the provisions of the Act. 
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The question is, how far the suit is aflected by section 28 of the Act I proceed 
now to set out the terms of that section onutiing the unnecessary portions 
Section 23 (J}-"Notwithstanding anything coMamed m any law 


(a) m Greater Bombay, the Coatt of Small Caates, Bombay 


shall have jurisdiction to entertain and try any suit or proceeding between a landlord and a 
tenant relating to the recovery of rent or possession of any pemises to which any of the provisions 
of this Part apply and to decide any application made under this Act and to deal with any 
claim or question arising out of this Act or any of its provtsions and 

no other Court shall have jurisdiction to entertain any such suit, proceeding or appplicalion or 
to deal with such claun or question 

The section deals with three different kinds of matters , namely, (1) suits 
or proceedings between a landlord and a tenant relating to the recovery of rent 
or recovery of possession of premises, (2) an application made under the Act, and 
(3) a claim or question arising out of the Act or any of its provisions It provides 
that no Court except the Court of Small Causes, so far as properties in Greater 
Bombay are concerned, shall have jurisdiction to entertain and try any suit or 
proceedings or to decide any application or lastly to deal with any claim or 
question of any of the said three kinds mentioned in it 

I think It is fairly clear that the suit of the respondent does not fall with* 
m the first two kinds of matters contemplated by the section mentioned in the 
preceding paragraph and 1 did not understand learned Counsel for (be appellants 
to contend to the Contrary The suit obviously does not come within the second 
kind for that consists of applications under the Act only and a suit is, of course, 
sot an “applicaiion” Turning now to Ibe first kind, jt has to be observed 
that It deals with two varieties of suits between landlord and tenant, namely, a 
suit for rent and a suit for possession of premises Obviously the respondent’s 
suit 1 $ not a suit for rent for no rent is claimed at all Nor do I think a possible 
to say that the suit is one between a landlord and a tenant for recovery of 
possession of premises I suppose whether a suit is of this kind or not will have 
to be decided by the frame of the suit, that is by reference to the plaint for the 

ts by the plaintiff and it must be as he has decided it shall be Admittedly 
the plaint that the respondent filed does not show that the suit filed by it is 
between landlord and tenant nor docs it contain any claim for recovery of 
possession of premises 

"^at brings me to the third class of matters mentioned in the section 
naiMly, claims and questions arising out of the Act The section provides that 
no Court other than a Court of Small Causes shall have jurisdiction to deal with 
any claim or question arising under the Act concerning properties in Greater 
iiombay It is important to note here that this part of the section does not 
purport to affect any Court’s jurisdiction to entertain and try a suit but it only 
prevents a Court from dealing with certain claims or questions Therefore, a 
court may try a suit in so far as it does not thereby have to deal with a claim or 
^estioQ arising out of the Act If the other claims and questions arising m 
tne suit cannot M tried without dealing with a claim or question arising out of 
toe Act, then of course, the practical result would be to prevent the Court from 
trying the suit at all 


. question in this case is whether 

ine city Civil Court had no jurisdiction to try the respondent’s suit as a whole 
^*^3° dealing with a claim or question arising 

under the Act Does the decision of (he suit then require any claim or question 
arising out of the Act to be dealt with ? If it does not, the City Civil Court 
would be absolutely free to try the suit 
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Now, if one considers the plaint only, then of course it is clear that the 
pesent suit raises no claim or question arising out of the Act. But it is said 
by the appellants that the defence raises such a claim or question. The res- 
pondent answers that the section contemplates claims or questions raised by the 
plaint only, for the section determines the jurisdiction of a Court to entertain and 
try a suit and this must be done when the suit is instituted and, therefore, it 
IS irrelevant to consider what questions the defence raises. 

I think it unnecessary to decide the dispute whether it is permissible 
under the section to look at the defence for ascertaining whether a claim or 
question under the Act arises in the suit. As at present advised, I do not want 
to be understood as assenting to the proposition that a reference to the written 
statement is not at all permissible for deciding whether a Court has jurisdic- 
tion under the section to deal with claims or questions of a certain kind. It 
is important to remember that the question now is whether a Court has 
jurisdiction to deal with a claim or question and not whether a Court has 
jurisdiction to entertain a suit. 

I think it unnecessary to decide the dispute because in my view even the 
defence in the present case does not raise any claim or question under the Act. 
The defence really is that the appellants are not licensees. No doubt the 
appellants have gone on to say that they are sub-tenants but they say that 
only to show why they are not licensees; apart from that it is irrelevant to 
enquire whether they are sub-tenants or not. I think the defence is only one 
of a traverse; it is that the appellants are not licensees as the plaint alleges. 
That being so, the only question that the suit involves is whether the appel- 
lants are licensees of the shop. If they are not licensees, then the suit must 
fail. No other question would fall for decision. Quite clearly, a question 
whether a defendant is a licensee or not, is not a question nor is it a claim 
arising out of the Act. 

Assume however that the defence by contending that the appellants are not 
licensees as they are sub-tenants, also raises the question whether the appellants 
are sub-tenants. Even so, it does not seem to me that is a question or claim 
arising out of the Act. The Act does not create any tenancy. That has to be 
created by a contract. The question whether the appellants are sub-tenants, that 
is to say, tenants of a certain kind, is really a question whether a contract of 
tenancy was made between the appellants and the respondent. That question is 
not one arising out of the Act for the Act says nothing as to the creation of a 
tenancy and is only concerned with the regulation of the relations between a 
landlord and tenant in a tenancy the existence of which is otherwise brought about. 

The appellants no doubt say that the respondent cannot evict them because 
they are tenants whose right to possession is protected by the Act. They say that, 
therefore, a question arises whether they are entitled to remain in possession as 
sub-tenants by virtue of the provisions of the Act and without the decision of that 
question the respondent’s suit cannot be decided. I am entirely unable to see that 
such a question arises in the suit or that it cannot be decided without a decision of 
that question. As soon as it is held that the appellants are licensees, the suit has 
to be decreed. When it is so held it has also been necessarily held that the 
appellants are not tenants, and, therefore, no further question as to rights of 
tenants under the Act falls to be decided. If however it is held that the appellants 
are not licensees but tenants, then on that ground alone the suit has to be dismis- • 
sed for the claim is not based on any ground other than that the appellants arc 
licensees whose licence has expired. It would not in such an eventuality be 
necessary further to consider whether the appellants who have been found to be 
tenants, are entitled to protection from eviction under the Act for the suit involves 
no claim whatever for ejectment of the appellants considered as tenants. No 
question, therefore, can possibly arise in the suit as to whether the appellants are 
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eotuled to be la possession as tenants by virtue of rights created by the Act 
Looking at the matter from whatever point of view I do, I am wholly unable to 
think that the decision of any question or claim arising out of the Act is necessary 
for deciding the suit 

Learned Counsel for the appellants referred to Babulal Bharamal and another 
V liandram Shivram and others' in support of the proposition that the claim oi 
question arising out of the Act mentioned m the section may be one where only 
the defence gives f«se to it I find it wholly unnecessary to discuss whether this 
case supports that proposition for, as I have said, in the case in hand, even the 
defence of the appellants does not raise any such claim or question 

I think It right before concluding to refer to section 51 of the Act under which 
reference to suits and proceedmgs in the Act are to include reference to 
proceedings under Chapter VII of the Presidency Small Couses Court Act 
contemplates proceedings for the recovery of possession of premises from licensees 
after the termination of Iicencecs in certain cases Whether the present case is of 
that type or not is not known If it is of that type, then it may be that the City 
Civil Court would have no jurisdiction to deal with it and only the Court of 
Small Causes would have jurisdiction, to do so in view of section 28 As however 
no argument was advanced by Counsel for the appellants on the basis of section 51 
nor the facts necessary for its application appear on the record, I do not feel 
called upon to express any opinion on the matter I only draw attention to it to 
show that if the question does arise that has not been argued nor decided in this 
cast I think it also right to point out that it may be a moot question whether 
the appellants, having on their own statement entered into an agreement to 
defraud in a manner of speaking, the superior landlord of his rights arising under 
the Act from an unlawful sub>letttng, can be permitted to say that the real transa 
ction between them and the respondent was a sub-tenancy 

For these reasons I concur in the order proposed by my brother Da* J 

V S Appeal dismissed 
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w Judgment and Decree, dated 21st March ig6i of the Punjab 

S’ 1*960 Bench) at Delhi in Regular First Appeals Isos. 8-D and 21-D 


A. RmganadhamChelly, Stmor Advocate {S.K. Mehta and K.L. Mehta, Advo- 
cates, ivith him), for Appellant. 

_ M C. Setalvad, Senior Advocate, ( Hardayal Hardy and S. N. Anand, Advocates 
■with hijn), for Respondents. ’ 

The judgment of the Court ivas delivered by 

Sinha, C.J . — ^This appeal on a certificate granted by the High Court of 
Punjab arises out of a suit for specific performance of a contract of sale in respect of 
a house property situate in Tughlak Road, Netv Delhi, belonging to the appellant 
and built on a lease-hold plot granted by the Government in the year 1935, to her 
predecessor-in-title. It appears that the plaintiffs entered into a contract of sale 
in respect of the disputed property for the sum of Rs. 1,10,000. The deed of agree- 
ment is dated 4th September, 1956. In so far as it is necessary to notice the terms 
of the document, the^reement provided that the vendor shall obtain the permission 
of the Chief Commissioner to the transaction of sale udthin two months of the agree- 
ment, and if the said permission tvasnot forthcoming within that time, it was open 
to the purchasers to extend the date or to treat the agreement as cancelled. As the 
necessary permission was not forthcoming within the stipulated time, the purchasers 
extended the time by another month. The appellant had made an application to 
the proper authorities for the necessary permission, but withdretv her application 
to the Chief Commissioner by her letter dated 12th April, 1957. The plaintiffs 
called upon the defendant several times to fulfil her part of the agreement but she 
failed to do so. It was averred on behalf of the plaintiffs that they had always 
been ready and willing to perform their part of the contract and that it was the 
defendant who had backed out of it. Hence, the suit for specific performance of 
the contract for sale, or in the alternative for damages amountingtoRs. 51,100. 
The suit was contested on a large number of grounds of which it is. necessary now 
to take notice only of the plea on which Issue No. 8 was joined. Issue No. 8 is as 
follows : 

" (8) Is the contract contingent or impossible of performance and is uncertain and vague and 
is therefore void ? ” 

The other material issues were concurrently decided in favour of the plaintiffs, 
and, therefore, need not be referred to. 

The trial Court in a very elaborate judgment dismissed the suit for specific per- 
formance of contract and for a permanent injunction and decreed the' sum of 
Rs. 11,550 by way of damages, with proportionate costs, against the defendant. 
Though the Court found that the plaintiffs had been throughout ready and willing, 
indeed anxious, to perform their part ofthecontr.ict, and that it was the defendant 
who backed out of it, it refused the main relief of specific performance of the 
contract on the ground that the agreement tvas inchoate in vietv of the fact that 
the previous sanction of the Chief Commissioner to the proposed transfer had not 
been obtained. 


The High Court on appeal came to the conclusion that the agreement was a 
completed contract for sale of the house in question, subject to the sanction of the 
Chief Commissioner before the sale transaction could be concluded, but that the 
Trial Court was in error in holding that the agreement was inchoate, and that, there- 
fore, no decree for specific performance of the contract could be granted. The 
High Court relied mainly on the decision of their Lordslrips of the Judicial Com- 
mittee of the Pri%'y Council in Motilalv. AfaiikeleH, hr coming to the conclusion that 
there tvas a completed contract between the parties and that the condition in the 
agreement that the vendor would obtain the sanction of the Chief Commissioner to 
the transaction of sale did not render the contract incomplete. In pursuance of 
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that tenn in the agreement, the vendor had to obtain the sanction of the Chief 
Commissioner and as she had ^VIthd^a^vn her application for the necessary sanction, 
she was to blame for not having carried out her part of the contract She had to 
make an application for the necessary permission The High Court al<o pointed 
out that if the Chief Commissioner ultimately refused to grant the sanction to the 
sale, the plaintiff may not be able to enforce the decree for specific performance of 
the contract but that ivas no bar to the Court passmg a decree for that relief 
Though It tvas not necessary m the vieiv the High Court took of the righ^ of the 
parties it recorded a findmg that a sum of Rs 5 775 would be the appropriate 
amount of damages in the event of the plaintiffs not succeeding in getting their 
mam relief for specific perlbmiance of the contract 

The mam ground of attack on this appeal is that the contract is not enforceable 
being of a contingent nature and the contingency not having been fulfilled In 
our opinion, there is no substance m this contention So far as the parlies to the 
contract are concerned they had agre^ to bind themselves by the terms of the 
document executed betiieen them Under that document it tvas for the defen- 
dant \cndor to make the necessary application for the permission to the Chief 
Commissioner She had as a matter of Diet made such an application but for reasons 
of her oivn decided to withdraw the same On the findings that the plaintiffs 
have always been ready and willing to perform their part of the contract, and that 
It ivas the defendant tvho ivilfully refused to perform her part of the contract, and 
that tune was not of the essence of the contract, the Court has got to enforce the terms 
of the contract and to enjoin upon the defendant appellant to make the ncces ary 
application to the Chief Commissioner It will be for the Chief Comimssioncr to 
decide whether or not to grant the necessary sanction 

In this view of the matter, the High Court was entirely correct m decreeing 
the suit for specific performance of the contract The High Court should have 
further directed the defendant to make the necessary application for permission to 
the Chief Commissioner, which was implied in the contract between the parties 
As the defendant vendor, without any sufficient reasons, withdrew the application 
already made to the Chief Commissioner, the decree to be prepared by this Court 
Will add the clause that the defendant, within one month from to day, shall make 
the necessary application to the Chief Commissioner or to such other competent 
authority as may ha\e been empow’ered to grant the necessary sanction to transfers 
like the one m question, and further that within one month of the receipt of that 
sanction she shall convey to the plaintiffs the property in suit In the event of the 
sanrtion being refused, the plaintiffs shall be entitled to the damages as decreed by 
the High Court The appellant sought to raise certain other pleas which had not 
been raised in the High Court , for example, that this was not a fit case m which 
specific performance of contract should be enforced by the Court This plea was 
not specifically raised m the High Court and the necessary facts were not pleaded 
m the pleadings It is manifest that this Court should not allow such a plea to 
be raised here for the first tunc 

For the reasons given above, the appeal fails and is dismissed with costs 
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